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CITATION OF REPORTS 


Rule 62 of the Supreme Court is as follows: 

Inasmuch as all the volumes of Reports prior to the 63rd have been re- 
printed by the State, with the number of the volume instead of the name of 
the Reporter, counsel will cite the volumes prior to 63 N. C., as follows: 


1 and 2 Martin, 8 Iredell Law . a8 30N.C. 
Taylor, and Conf. as N.C. 9 Iredell Law “31 “ 
1 Haywood .....%* 2 * 10 Iredell Law 32 
2 Haywood ae ie aa, ihe cae Oe cee oe 11 Iredell Law “33 “ 
1 and 2 Car. Law 12 Iredell Law .... “384 “ 
Repository and t “ 4 * 13 Iredell Law ao. a SSBB 
N. C. Term 1 Iredell Equity af wee SE. -S 
1 Murphey. .....% 5 * 2 Iredell Equity ... “387 “ 
2: Murphey..c ca gs oe OO é Iredell Equity . .. “88 “ 
3 Murphey. .....%* @ * 4 Iredell Equity ... “389 “ 
T Hawi: s. < @ a5 « 8." « Iredell Equity ... “40 “ 
2 Hawks. ......*"% 9 * 6 Iredell Equity ... “41 “ 
& HAWKS. « ee 2 o-e S10: “ 7 Iredell Equity ... “%42 * 
4 Hawks. ...... “il * 8 Iredell Equity... %48 “ 
1 Devereux Law. ... “12 “* Busbee Law ..... “44 * 
2 Devereux Law. ... “18 * Busbee Equity .. . “ 45 * 
3 Devereux Law. ... “14 * 1 Jones Law. . “45 * 
4 Devereux Law. ge tg. Se on 2 Jones Law. .... “4% * 
1 Devereux Equity . é. ag, “SCG: & Jones Law. .... “48 “ 
~» Devereux Equity. . . “17 “* 4 Jones Law. i Sw. 2 ee oo 
1 Dev. and Bat. Law. . “18 “ 5 Jones Law... . “50 * 
2 Dev. and Bat. Law. . “19 “ 6 Jones Law. .... “851 “ 
38 and 4 Dev. and “og 7 Jones Law... .. “52 “ 
Bat. Law . 2 8 Jones Law. . “53 * 
1 Dev. and Bat. Eq. .. “21 “ 1 Jones Equity . “54 *“ 
2 Dev. and Bat. Eq. eo 2 Jones Equity . “55 
1 Iredell Law  . . “23 “ 38 Jones Equity . “56 “ 
2 Iredell Law. ue Sa 4 Jones Equity . “57 “ 
3 Jredeil Law. ogo o 5 Jones Equity . “58 “ 
4 Yredell Law. “26 * 6 Jones Equity . “659 “ 
® Iredell Law. “21. o 1 and 2 Winston “60 “ 
€ Iredell Law. ee: on Phillips Law “61 “ 
7 Iredell Law. * 29, * Phillips Equity “62 


ginal (i.e., 


In quoting from the reprinted Reports counsel will cite always the mar- 


repaged throughout, without marginal paging. 


the original) paging, except 1 N. C. and 20 N. C., which are 


JUSTICES 


OF THE 
SUPREME COURT OF NORTH CAROLINA 


SPRING TERM, 1957-—-FALL TERM, 1957 


CHIEF JUSTICE 


J. WALLACE WINBORNE. 


ASSOCIATE JUSTICES: 


EMERY B. DENNY, WILLIAM H. BOBBITT, 

JEFF. D. JOHNSON, JR., CARLISLE W. HIGGINS, 

R. HUNT PARKER, WILLIAM B. RODMAN, JR. 
W. A. DEVIN, M. V. BARNHILL 


ATTORNEY-GENERAL: 


GEORGE B. PATTON. 


ASSISTANT ATTORNEYS-GENERAL: 


T. W. BRUTON, PEYTON B. ABBOTT, 
RALPH MOODY, HARRY W. McGALLIARD, 
CLAUDE L. LOVE, JOHN HILL PAYLOR, 


SAMUEL BEHRENDS, JR. 


SUPREME COURT REPORTER: 


JOHN M. STRONG. 


CLERK OF THE SUPREME COURT 


ADRIAN J. NEWTON. 


MARSHAL AND LIBRARIAN: 


DILLARD 8. GARDNER. 


ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE 


BERT M. MONTAGUE. 


iti 


JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


FIRST DIVISION 


Name District Address 
CHESTER R. MORRIG...........2.:--cccsvesecercecseeees IPR ssackcicsssasisesuicoasee: Coinjock. 
MAECOLM ‘C;- PAU Liicsccicdiccsieasxdestieentiece Second... ecsseeeeee ss Washington. 
WILLIAM J,. BUNDY... scciccccccessvcsscesccccscecesesadee TNA ieccseaceus i cctnevecose Greenville. 
HENRY Li, STEVENS, JR. o...eececesessecceseeseccee es FOUL EN scsi ccsoscoseeceeec: Warsaw. 

CLIFTON L. MOORE...........2222--cceesseccsenecscceneees OVE ois eee as Burgaw. 

JOSEPH W. PARKEDB...........ccesseeccesesssseeeseeeeees Ao} b. 4 4 1 Ce eee eS Windsor. 

WALTER J. BONEBii......cccccscccccceseccceresnnccceesenee Seventh... Nashville. 

J.) PAUL: IRIZZEDLE veccoscsscsesinsncsecsscccsentesaions 1) F--9 0 h ReR Snow Hill. 
SECOND DIVISION 

HIAMILTON H. HOBGOOD..............::ccccccereeeseees Ninth iivieecteivieeee, Louisburg. 

WILLIAM Y, BICKETT...........cccccccsseesecneneeees d=) 0 dl « eee one mae Raleigh. 

CLAWSON Li. WILLIAMS .........cceccccecceseeeeeeeres Eleventh................--.- Sanford. 

Q:. Ks NIMOCKS,; UR) g.sccccescctscesccageceeccesecusians PS WOLEC I cisecssecdinicsccente Fayetteville. 

RAYMOND B. MALLARD...........cc:ccececceesneeeeree Thirteenth................. Tabor City. 

CW AUG es ee eS, Fourteenth................ Durham 

DB} oe ake 7: 1; eRe UnNpTnsR RN AI SSP SHELOnEtE ae PIE ECT ee ERE E RAN TERY Fifteenth........0..0...... Burlington. 

MALCOLM B. SEAWELL............-cc0csccsseeseeeeseree Sixteenth.......000000..... Lumberton. 
THIRD DIVISION 

ASSN Fy: GWYN cesictec eicesctcecee Seda esexes Seventeenth... Reidsville. 

WALTER E. CBISSMAN......cccccccsecesceereceseenoeees Highteenth............... High Point. 

L. RICHARDSON PREYER.......--.-.ccsscesessseseeeeee Highteenth................ Greensboro. 

FRANK M. ARMSTRONG. .......-2..--sccccceeseneeecoes Nineteenth.......0..0..... Troy. 

F, DONALD PHILLIDB...........-cccccsccsssesceeeeeees Twentieth................. Rockingham. 

WALTER FE. JOHNSTON, JB. ..02...c..:ecceeeeeoeee Twenty-First............ Winston-Salem. 

FIUBERT BH, OLIVE. ..0...cccsnccccccscsnencecncccsecvesneven Twenty-Second........ Lexington. 

JD As TROUSREAU iiscc cicticclenretcck otetvenscanwcness Twenty-Third.......... North Wilkesboro. 
FOURTH DIVISION 

J. FRANK HIUSKINB.........ccccccccececcscesesnscceneee Twenty-Fourth........ Burnsville. 

JAMES C, FARTHING...000.......--ccesscsscnscenecseees Twenty-Fifth............ Lenoir. 

FRANOCIS QO, CLABKBSON..........-cccccccsccceesenereee: Twenty-Sixth........... Charlotte. 

HuGH B,.. CAMPBRULivii icc cccsccentes eteiensnssscenscens Twenty-Sixth........... Charlotte. 

P. C. FRONEBERGER,,...........-+cccsesccssnserecccseene Twenty-Seventh......Gastonia. 

ZEB Vi. NETILEB veicisccsecssiccceaceccscedcsccesasescesccss Twenty-Highth........ Asheville. 

Ji. WILE: PLOSSy. IR. scitscscscesssawsesicencawiiscaoene Twenty-Ninth........... Marion. 

DAI HK MOOR Bic visscsuadactestetsscsciandcacsvssensncueas Thirtieth...............0... Sylva. 
SPECIAL JUDGES. 

GORGE MOOD NDA IN vise ods caeecbnce acs sdecieve Ricken seaaa eddies de tawseeceannccaadesaneeetoeneseedss Tarboro. 

W Ay URGAND: MC Ri BIN siecistscsel seta ccsrced teva cde che dssa sates Sescacicewscnncet lesen reen Pinehurst. 

STB SAP oso ease caw cada cecs Uaceawed da ccecenwodsusuihe dacise ta eeouatenbeuasmncusaenedewncaneoeaceuenese Reidsville. 

Jig Bi CRAVEN 5: 2) Risscsssccausacenccacavsnscedsdepestdavhceotesivigataneunbadwaunsanssenpawanestsnecterrevesyee Morganton. 

EMERGENCY JUDGES. 

BENT Ac: GRADY sco ecsdicseesenccccaleaiadccscs wccosaveieinsy Rauveveeccendcaaueteee codes nacbelieaetecs New Bern. 

Pa ROLE: SIN icine eles chtarorateanngecbaec edec seca ue ve eevee a eee Greensboro. 

WO FS BG WN os ens oss 2 cane aheesnccsbca asus reds hs roan Sasdiaieew sean Woodland. 


SOLICITORS 


EASTERN DIVISION 


Name District Address 
WALTER W. COHOON.........0.02.ccccceeeeeeeeseeeees PUTS Cee css bcacesteclorceteintes Elizabeth City. 
FIUBERT F,. MAY vie cen ccccccnecccensssesonsesscatecarosses Second... eee Nashville. 
EXRBNEST RR. TYLEB........-.0--:c--+0:cccnscoesesesscccvas bl 0 bot epee A Roxobel. 

Ws ACK HOOKS cosiicencocsesciceeceeuwetesseice asus BOUL GU even iieerivecioes) Smithfield. 
RoBERT D. ROUSE, JR. -......-eeeeeeeecceecnac ences FOTEE Devens cctksececlicciendhs Farmville. 
WAD?PER: “T... BRITT cocci dst: Noh Fl ¢ ER ean a a Clinton. 
LESTER V. CHALMERS, JR. ..-...--..00e2cceeeeeeeees Seventh... Raleigh. 
JOHN’ J, BURNEY,. JB: cscccccssnievssececdccsisecewccens 1) 6:4 0 8 0 ae ene Wilmington. 
MAURICE E. BRASWELL.......-.---0..c.0ceeeeecceeeene IN EDU Diistenceakedpecsviecedncedes Fayetteville. 
WILLIAM H. MURDOCK ..uuAu.2..2.22eeeeceeececeee es 6 =) 1 A | eee Durham 


WESTERN DIVISION 


HARVEY A. UUPTON .00.......cccccecceneeesesseecenecsenens Bleventh..................... Winston-Salem. 
HoRACE R, KORNEGAY.......0.-.-220cc0eececeeeeeeneee Twelfth... Greensboro. 

IME As BOVE T Bites oe secu teases ic oeteeteleteseas Thirteenth... 2.00.0... Carthage. 
GRADY Be STOTT ssi decenscadeccdccecveascaccccestoes ccs Fourteenth... 0... Gastonia. 

ZEB A. MORBRIG............2-----seececoneecsenecescnseecseseee Fifteenth... .. Concord. 

Bs VAGUS sR calscecateci seen ttonvernccsedtectcuacecedés Sixteenth... Shelby 

de CARLY FLAY BS osics scsctvensaicsaiicicseuieinsca nisi’ Seventeenth... North Wilkesboro. 
Cs Oi. FRIDIN GB ek ccscbeccces Rane i ventedeuebidecdicstetes Highteenth........0........ Forest City. 
ROBERT S. SWAIN (Aw... .cccccccecececeseeceececeeeeeeeee es Nineteenth.....000..000.... Asheville. 
THADDEUS D. BRYSON, JB.u..-..--2.cc-cec-eneeeesees Twentieth..........000..... Bryson City. 
CHARLES M. NEAVES....0......cccceceeseseeneccnsnesees Twenty-first......0..00000.. Elkin. 


SUPERIOR COURTS, FALL TERM, 1957 


FIRST DIVISION 


FIRST DISTRICT 
Judge Moore 
Camden—Sept. 28; Nov. 4f. 
Chowan—Sept. 9; Nov. 26. 
Currituck—Sept. 2; Oct. Tf. 
Dare—Oct. 21. 
Gates—Oct. 14 (A). 
Pasquotank—Sept. 
11*; Dec. 2+ (2). 
Perquimans—Oct. 28. 
SECOND DISTRICT 
Judge Parker 


stygs Sd ea 2+; Sept. 

Nov. 4* . 2F. 
Hyde—Oct. Ts Oct. 28f. 
Marin hue: 57; Sept 23*; 


Dec 
Tyrrell—Aug. 26+; Sept. 30. 
Washington—Sept. 9*; Nov. 11f. 
THIRD DISTRICT 
Judge Bone 
Carteret—Oct. 14+; Nov. 4. 
Craven—Sept. 2 (2): sits 30¢ (2); Oct. 
28¢ (A); Nov. ee Nov. 257 (2). 
Pamlico—Aug. (2). 
Pitt—Aug. 19 (2)% Sept. 16+ i sats 7 
(A); Oct. 214; Oct. 28; Nov. 18; Dec 
FOURTH DISTRICT 
Judge Frizzelle 
Price cairn 26; Sept. 2¢; Oct. 7*; 
; Dec. 2¢ (2). 
WT tees Sane. 23; Oct. 28+; Nov. 25. 
Onslow—July 15t (A); Sept. 30; Nov. 11+ 


16¢; Oct. 147; Nov. 


16*; Oct. 147; 


Nov. 18¢ (2); 


Nov. 


Sampson—Aug. 5 (2); Sept. 9f (2); Oct. 
14*; Oct. 21¢; Nov. 18* (A). 
FIFTH DISTRICT 
Judge Morris 
New Hanover—July 29%; Aug. 5+; Aug. 
19*; Sept. of (2) ; Sept. 20° os vf (2); 
Oct. 28* (2); Nov. 18¢ (2); Dee. 2* 
Pa ept. 27; Sept. 28; rest a1 Nov. 


SIXTH DISTRICT 
Judge Paul 
Bertie—Aug. 26; Sept. 2+; Nov. 18 (2). 
Halifax—Aug. 12 (2); Sept. 80¢ (2); Oct. 
21*; Dec. 2 (2). 
odientford—July 22 (A); Sept. 9; Sept. 16+; 
c 4, 
Northampton—Aug. 5; Oct. 28 (2). 
SEVENTH DISTRICT 
Judge Bundy 


Edgecombe—Sept. 16*; Oct. 7* (2); Nov. 


(2). 

Nash—Aug. 19*; Sept. 9; Sept. 23+; wy 
80*; Oct. 21+ (2); Nov. 18" (2); Dec. 2+ (A 

Wilson—July 15*; Aug. 26* (2); ; Sept. ot 
(A) (2); Oct. 21* (A) (2); Dec. 2¢ (2). 


EIGHTH DISTRICT 
Judge Stevens 
. Greene—Oct. 7f (A); Oct. 14* (A); Dec. 


‘Lenoir—Aug. 19*; Sept. 9+ (2) 5 Oct. 7+ 


(2); Oct. 21* (2); Nov. 187 (2); Dee. 9. 
Wa ea ar 12°; Aug. 267 (2); Sept. 23+ 
(2); Nov. 4 (2); Dee. 2tT (A ). 


SECOND DIVISION 


NINTH DISTRICT 
Judge Mallard 


5 Franklin—Sept. 16¢ (2); Oct. 14*; Nov. 
St (2). 
aeane ee, 22 Oct. 74; Nov. 11 (2). 
Person—Sepnt. ; Sept. 307 (A) (2); Oct. 


Vance—Sept. 30*; Nov. 47. 
Warren—Sept. 2*'; Oct. 21. 


TENTH DISTRICT 
Judge Hall 


Wake—July 8* (A) (2); July 227 (A); 
Aug. 5+; Aug. 12* (2); Aug. 26¢; Sept. 2* 


(2); Sept. 2¢ (A) (2); Sept. 167 (2) ; Sept. 
30* (A) (2) 5 ; Oct. TF (2): Oct. 217 (2) ; Oct. 
28* (A) (2 hy Nov. 4f (2) ; Nov. 18* (2); 
Nov. 18¢ (A) (2). 
ELEVENTH DISTRICT 
Judge Carr 

Harnett—Aug. 12+; Aug. 26* (A); Sept. 

9+ (A) (2); Oct. 7+ (2); Nov. 11* (A) (2). 


Johnston—Aug. a Sept. 23¢ (2); Oct. 21; 
Nov. 4¢ (2); Dec. 2 '(2), 
Lee—July 29%; Aug. 5f; Sept. 9"; Sept. 
16+; Oct. 28*; Nov. 187. 
TWELFTH DISTRICT 
Judge Seawell 


Cumberland—Aug. 5¢; Aug. 12*; Aug. 26* 
(2); Sept. 9+; Sept. 23* (2); Oct. Tt (2); 


vi 


Oct. 21¢ (2); Nov. 4* (2); Nov. 25+ (2); 
Dec, 9* 


Hoke—Aug. 19; Nov. 18. 


THIRTEENTH DISTRICT 
Judge Hobgood 
Bladen—Oct. 21%; Nov. 11}. 
Brunswick—Sept. 16; Oct. 14f. 
Columbus—Sept. 2* (2); Sept. 23+ 
Oct. 7*; Oct. 28¢ (2); Nov. 18* (2). 
FOURTEENTH DISTRICT 
Judge Bickett 
Durham—July 8* (A) (2); hed = 2 
Aug. 26*; Sept. 27; eG * ets G dé 
(2); Oct. 144 (2); A 28 2) Nor re 
(2); Nov. 25 (2); D 9*, 
FIFTEENTH DISTRICT 
Judge Williams 
Alamance—July 15+ (A); July 29+; Aug. 


12* (2) ; Sept. 9+ (2); Oct. 14* (2); Nov. 1l¢ 


(2); 2°, 
Chatham—Aug. 267; Oct. 7; Oct. 287; 
Sept. 23+ (2); Dec. 9. 


Nov. 4; Nov. 25. 

Mina eats 5*; 

SIXTEENTH DISTRICT 
Judge Nimocks 

Robeson—July 8f (A); Aug. 12*; Aug. 
26+; Sept. 2* (2); Sept. 16+ (2); Oct. [+ 
(2); Oct. 21% (2) ; Nov. 11} (2); Nov. 25*. 
Scotland—July 2 2+; Aug. 19; Sept. 307; 
Nov. 4¢; Dec. 2 (2). 


(2); 


vii COURT CALENDAR, 


THIRD DIVISION 


SEVENTEENTH DISTRICT 
Judge Phillips 


Caswell—Nov. 11* (A); Dec. 2f. 

Rockingham—Sept. 2* (2); Sept. 23¢ (A) 
(2); Oct. 14+; Oct. 21* (2); Nov. 18 (2); 
Dec. 9*. 

Stokes—Sept. 30*; Oct. 7f. 

Surry—July 8+ (2); Sept. 16* (2); 
(2) ; Dec. 2 (A). 


EIGHTEENTH DISTRICT 
Schedule A—Judge Johnston 


Guilford, Gr.—July 8*; July 22*; Aug. 
26*; Sept. 2+; Sept. 9* (2) ; Sept. 30*; Oct. 


Nov. 4f 


7* (2); Oct. 21*; Nov. 4*; Nov. llf (2); 
Nov. o5*; Dec. 2*. 

Guilford, H. P.—July 15*; Sept. 23*; Oct. 
28*; Dec. 9*. 


Schedule B—Judge Olive 
Guilford, Gr.—Sept. 97 (2); Sept. 237 (2); 
Oct. Tf (2); Oct. 214 (2); Nov. 187 (2). 
Guilford, H. P.—Sept. 9f (A); Oct. 14f 
(A); Nov. 47 (2). 


NINETEENTH DISTRICT 
Judge Rousseau 


Carbarrus—Aug. 19*; Aug. 267; Oct. 7 


(2); Nov. 47 (A) a 
a ae a a (A); Sept. 237; Sept. 
Sept. 2*; 


Oct. 28 (A). 
3 andolph—Suly 15¢ (A) (2); 
Nov. 4+ (2); Nov. 25+; Dec. 2* (2). 
Rowan-—Sept. 9 (2); Oct. 21f¢ (2); Nov. 
18*, 


TWENTIETH DISTRICT 
Judge Gwyn 


Anson—Sept. 16*; Sept. 23+; Nov. 18%. 
OP ice 12* (A); Sept. 2+ (2); Nov. 

Richmond—July 15*; July 22+; Sept. 30*; 
Oct. 7+; Dec. at (2). 

Stan] ; Nov. 25. 
ieee 19+ (A); Aug. 26; Oct. 28 


TWENTY-FIRST DISTRICT 
Judge Preyer 
Forsyth—July 87 (2); July 22 (2); 
267@; Sept. 2 (2); Sept. 9¢ (A) (2); 
23+ (2); Oct. 7 (2); Oct. 217 (2); 
of Nov. 18} (2); Dec. 2 (2); Dec. 2+ (A) 
. ). 


TWENTY-SECOND DISTRICT 
Judge Crissman 
Alexander—Sept. 28. 
Davidson—Aug. 19; Sept. 9f (2); Oct. 7+; 
Nov. 11 (2); Dec. 97. 
Davie—July 29; Sept. 307; Nov. 4. 
Iredell— Aug. 26; Sept. 2; Oct. 147; Oct. 
21 (2); Nov. 257 (2). 
TWENTY-THIRD DISTRICT 
Judge Armstrong 


Alleghany—Aug. 26; Sept. 30. 
Ashe—Sept. 97; Oct. 21*. 


Wilkes—July 22; Aug. 12 (2); Sept. 167 
(2); Oct. 7; Oct. 287 (2); Nov. 11 (A); 
Dec. 2. 


Yadkin-—-Sept. 2*; Nov. 11t (2); Nov. 25. 


FOURTH DIVISION 


TWENTY-FOURTH DISTRICT 
Judge Froneberger 


Avery—July 8 (A) (2); Oct. 14 (2). 
Madison—July 22%; Aug 267 (2); 
30*; Oct. 287; Dec. 2%: Dec. 97. 
Mitchell—July 29+ (A); Sept. 9 (2). 
Watauga—Sept. 23%; Nov. Ay (2). 
Yancey—Aug. 5; Aug. 12¢ (2); Nov. 18 
(2). 


Sept. 


TWENTY-FIFTH DISTRICT 
Judge Nettles 


Burke—Aug. 12; Sept. 30 (2); Nov. 18. 


Caldwell—Aug. 26; Sept. 167 (2); Dec. 2 
(2). 

Catawba—July 29 (2); Sept. 27 (2); Nov. 
4 (2); Nov. 257. 


TWENTY-SIXTH DISTRICT 
Schedule A—Judge Pless 


Mecklenburg—July 8* (A) (2); July 29* 


(2); Aug. 127 (A) (2); Aug. 267 (2); Sept. 
9+; Sept. 16¢ (2); Sept. 30* (2); Oct. 147; 
Oct. 214 (2); Nov. 4¢; Nov. 117 (2); Nov. 


25+; Dec. 2* (2). 
Schedule B—Judge Moore 
Mecklenburg—Aug. 127 (3); Sept. 2* (2); 
Sept. 16+ (2); Sept. 30f (2); Oct. 147 (2); 
Oct. 28* (2); Nov. 117 (2); Nov. 257; Dec. 
2¢ (2). 


* Indicates criminal term. 
} Indicates civil term. 

No designation indicates mixed term. 
(A) Indicates judge to be assigned. 


TWENTY-SEVENTH DISTRICT 
Judge Huskins 


Cleveland—July 8 (2); Sept. 23+ (2); Oct. 
21*; Nov. 257 (A) (2). 
Gaston—July 22*; Aug. 5f (A) (2); Sept. 
16*; Oct. 77 (2); Nov. 11* (2); Dec. 27 (2). 
Lincoln—Sept. 2 (2). 
TWENTY-EIGHTH DISTRICT 
Judge Farthing 


Buncombe—July 8* (A) (2); July 227 
(A); July 297 (8); Aug. 197 (A); Aug. 19%; 


Aug. 26+ (3); Sept. 16+ (A); Sept. 16*; 
Sept. 238¢ (3); Oct. 14* (2); Oct. 217 (A); 
Oct. 287 (3); Nov. 18* (A) (2); Nov. 187; 


Nov. 25+ (8). 
TWENTY-NINTH DISTRICT 
Judge Campbell 


Henderson—Oct. 14; Nov. 187 (2). 
McDowell—Sept. 2 (2); Sept. 30+ (2). 
Polk—-Aug. 26. 
Rutherford—-Sept. 167* (2): Nov. 4*7 (2). 
Transylvania—Oct. 21 (2); Dec. 27 (2). 
THIRTIETH DISTRICT 
Judge Clarkson 


Cherokee—July 22; Nov. 4 (2). 

Clay—Sept. 30. 

Graham—Sept. 2. 

Haywood—July 8; Sept. 167 (2); Nov. 18 
(2). 

Jackson—Oct. 7 (2). 

Macon—ZJuly 29; Dee. 2 (2). 

Swain—July 15; Oct. 21. 


t Indicates jail and civil term. 

(2) Indicates number of weeks of term; 
no number indicates one week term. 

@ Indicates non-jury term. 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—-Don GILLIAM, Judge, Tarboro. 
Middle District—JouHNsoN J. HAYES, Judge, Greensboro. 
Western District—WILSON WARLICK, Judge, Newton. 


EASTERN DISTRICT 
Terms—District courts are held at the time and place as follows: 

Raleigh, Civil term, second Monday in March and September; Crim- 
inal term, fourth Monday after the second Monday in March and 
September. A. Hanp JAMES, Clerk, Raleigh. 

Fayetteville, third Monday in March and September. Mrs. Lita C. 
Hon, Deputy Clerk, Fayetteville. 

Elizabeth City, third Monday after the second Monday in March and 
September. Lioyp S. Sawyer, Deputy Clerk, Elizabeth City. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. Mrs. MATILDA H. TURNER, Deputy Clerk, New Bern. 

Washington, sixth Monday after the second Monday in March and 
September. Mrs. SALLIE B. Epwarps:, Deputy Clerk, Washington. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. Mrs. Eva L. Younc, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
ninth Monday after second Monday in September. J. DOUGLAS 
TAYLOR, Deputy Clerk, Wilmington. 

OFFICERS 

JULIAN T, GASKILL, U. S. Attorney, Raleigh, N. C. 

SAMUEL A. Howarp, Assistant U. S. Attorney, Raleigh, N. C. 
Irvin B. Tucker, Jr., Assistant U. S, Attorney, Raleigh, N. C. 
LAWRENCE Harris, Assistant U. S. Attorney, Raleigh, N. C. 
Miss JANE A. PARKER, Assistant U. S. Attorney, Raleigh, N. C. 
B. Ray Conoon, United States Marshal, Raleigh. 

A. Hanp JAMES, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 
Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and fourth Monday in March. 
HERMAN A. SmirH, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HERMAN A. SMITH, 
Clerk; MyrTLe D. Coss, Chief Deputy; LILLIAN HARKRADER, Deputy 
Clerk; Mrs. RUTH R. MITCHELL, Deputy Clerk; Mrs. RuTH STARR, 
Deputy Clerk. 

Rockingham, second Monday in March and September. HERMAN A. 
SmituH, Clerk, Greensboro. 

Salisbury, third Monday in April and October. Herman A. SMITH, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and November. Herman A. 
SmitH, Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. HERMAN A. SMITH, 
Clerk, Greensboro; SuE LYon BUMGARNER, Deputy Clerk. 


OFFICERS 
JAMES BE. HoLtsHouser, United States District Attorney, Greensboro. 
LAFAYETTE WILLIAMS, Assistant U. S. District Attorney, Yadkinville. 
JOHN HALL, Assistant U. §. District Attorney, Greensboro. 
H. VERNON Hart, Assistant U. S. District Attorney, Greensboro. 
Miss EpitH Haworth, Assistant U. S. District Attorney, Greensboro. 


viii 


UNITED STATES COURTS. ix 


Wm. B. Somers, United States Marshal, Greensboro. 
Hereman A. SmitTu, Clerk U. S. District Court, Greensboro. 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 
Asheville, second Monday in May and November. TuHos. E. RHODES, 
Clerk; WILLIAM A. LYTLE, Chief Deputy Clerk; VERNE EH. BARTLETT, 
Deputy Clerk; M. LouisE Morison, Deputy Clerk. 
Charlotte, first Monday in April and October. ELivaA McKNIGHrT, 
Deputy Clerk, Charlotte. GLenis 8S. GaAmM, Deputy Clerk. 
Statesville, Third Monday in March and September. ANNIE ADER- 
HOLDT, Deputy Clerk. 
Shelby, third Monday in April and third Monday in October. THos. 
E. Ruopes, Clerk. 
Bryson City, fourth Monday in May and November. TxHos. E. RHODES, 
Clerk. 
OFFICERS 
JAMES M. BALEY, JR., United States Attorney, Asheville, N. C. 
WILLIAM J. WAGGONER, Ass’t. U. S. Attorney, Charlotte, N. C. 
Roy A. Harmon, United States Marshal, Asheville, N. C. 
Tuos. E. Ruyopes, Clerk, Asheville, N. C. 
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I, Edward L. Cannon, Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify that the following named persons have 
duly passed written examinations of the Board of Law Examiners as of the 
10th day of August, 1957: 


ATESANDER, ABNER oeicc.coteatotsriedeeieniieereema tect ie oaaireasinemeens Winston-Salem 
ALLEN ;: CARY “WAL TIER an0scviicossiscceaa cic eopstenctars oreessaeictormmnnantoeoreeeesen Asheville 
ALSPAUGH,: JAMES: ANDREW ies scccsste ccicdcscctncsceceeecsersutetnceas aisaderwendseed Chapel Hill 
TBATN,. TODGAR: SRE Bees icoulencs die cnet acey sash ad tcc cual ona tacadiawdd tanceuatceseen sete Lillington 
BARRIER; JOSEPH: [GBI TZ: ccascsciceceescesaivcscasdseeuetetenoensbeavacentadsausetecdeons Charlotte 
BARTON;. GRANDON DILLARD, - UD Reegccivcesicses faci cdepxesccsnvennttte atennnye aessrayes Chapel Hill 
BATTS; ss EPEERSON D)AVIG: ccc tcie lest ae iea drama ctcgos Nessus parcehnee erence Wilson 

BEBPR: ROBERT: Fhcvictliiacoslinas acest sndos caawtte Usa nsec ectiaceesecntasnaieeas eee, Durham 
BERNHARDT, RICHMOND GILBERT, JR..........:::--sccccercceenssseeeeeeecsaeeecee Lenoir 
BERNSTEIN, MARK: RICHARD. cccccescsscccccicissrececnncsnadcncisesenadesseaswesavesncns Charlotte 
Berry, LISBON : CRASOR, © UR ya 2siciccciniG nice ee eet cscini sdactisetarenecainnancess Wilmington 
Bices,, MAURICE ALEXANDER,. JR. ccccccseceesccdncenseeincceetenecnnmavnpeercdenewenes Winston-Salem 
BOYAN, ‘CRARENGCE CALVIN oiicce nck checs ioe coe esac e eds ites teccci en centanneeamicevinwis Winston-Salem 
BRADSHAW, ROBERT WALLACE, JRo......--..eccceeeceeeeessacececeserscesseeeoeenees Wilson 
BRENDLE,. WAYNE MON RODS icc fcscccicecsccsesaoriccse seca lajesnacuibuntvecavsealdenensee Valdese 
BRIBAN, URROY *-S PA NGI cds bic cbeks ca dacese ods aos Receeaneananiegiacncneeedans- Winston-Salem 
BROCK; «JAMES: MOSES 2i2ice ccecidriclene face etna nba ceetaesnnsthan a dace claazesadenes Mocksville 
BROOKS; .DUGENE: CUYDE: Til iccccceeitcecnes pee ei een Durham 
BROWN, ‘GEORGE HDUGEN EB. .sciciccceciceteac esis stGeocaseckdnesuanstavcaseasoncsnntncecseweas Raleigh 
BUMIPASS,. (GEORGE TiO UES poise tee oad eeaeasewee eee Durham 
CAMERON, BRADEEY? :) A MEA close fecacitieiiat nc stn cnet Serene ean Winston-Salem 
CAMPBELL, JERRY AUSTIN -cecicessieccdeses sedecsisccaskcocssciae vedte ucts dccpiecseaceauee: Taylorsville 
CLUARK, “DAVID | MCICENZ IB. co ican chats sed esiuebeteneiraty caitntatseiitarvne adacwanacess Greenville 
GCOCKMAN, TOAVUD EREECE oo cceccc cei ed eles ses eign es Satesadeivemn Thomasville 
CON NELLY. “PIENRY VWVIUSON ele snsicisnce cs cpeciea it eacsned heed ee encetaaenececies Winston-Salem 
COUTRAS.. -ANGELO: AN EST cco piles seit eee eee Charlotte 
COWARD; :JAMES. KEN Gi cecdc ecient tence ine edieaieeieess Sylva 

OCRATIO; ISTE Y: | FRY ac ccctete es Can cs ies a cease cat eta ceeded oivccetawntactdann laa teene Lenoir 

CREWS. DAMES: PILE IP ising oo ececatesce eee hase eee necked cioees Winston-Salem 
CRUCTANT, (JOSEPH. JIRUBSEDLU oss: ciccbsicis cece sainteaedacd ctsevcacpcacataresencsteread Chapel Hill 
CRUMPLER, FRED GUTHRIF, JR.......ccccceccccceececeeencceneeeseeddeeeeerseeeeeseeee: Germanton 
CURRIN (BEVERLY Pa SRV irs Secon cee scoot eat ceeanaid Sos ctaasa eee Olivia 
DARLINGTON, PRED, UD ceosesieccctetss cee x caiglcapyleteueceautoeatttessauaaees Burlington 
DAWES, REDMOND BLANFORD, JR... .c.cccccceccceeseeesceeecceceeecceaecseceesteneees Roxboro 
DEBERRY, ARTHUR ST. CLAIR, UR.......---:c:ccccccacseneccccececcsssscercanseeeas: Tarboro 
DOBSON, TYSON “YATES. 2B Acicclccos str ete ieee earns esl, Beulaville 
DOW NING; DANIEL: LAUREN OB 225s) ei enc neasaiteesnnvedeeade aetna aes Fayetteville 
DUKE: JORN: CED WIN icecseeicet ces ccnds ch eeteeeccwssscateanss ete weeds Goldsboro 
PECER: JOHN IDEW ALDEN}. J Riscocedeec ieee ce eek. Winston-Salem 
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BULISS;) WADE. COLUMBUS i ivecdiencs peececes oes heti vase ee eeurees essa Greensboro 
FERREE, HAROLD CONRAD.o.........cc0scecseceesenseeneessneneeeee Asean atearrutsecen Winston-Salem 
FOWLER;. PIENGY LER. J Rieck as ee cea ncaa haes Mount Holly 
Fox, JAMES CARROLL.............008 date apauiaueucdontecthatantadteuaun ven dodions tone Chapel Hill 
FORASBINETT, - JORDAN: JOSEP Boece osc sscctacensedeuavnetesdencuan dds teawyerenvecseecs Southern Pines 
GIELTAM:. SOBER: LIUAN Ficescc cies eees laisse taaerwerdeydterasnievereaectacetpexerias Thomasville 
GLAZE, RICHARD LUD WARD 2ic vc. ciccesewisusanecasatysuanauecedraunie chideacanawceteravades Durham 
GREENE, GEORGE: FROYS TER sii. tcedesececeiee cc secd ccd ovecacaesecssvers seeeeuestnpaseasé Raleigh 
HIAMILTON,. aAIACK “TUNNEY scssecssicctsccccicvedarcccassnncecencutsoeeectuceuscs ite Smithfield 
HIARRILL, JULIUS SCRUGGS, JR.u.....eccsencecccenesececerccucccsaseesstueceenetentest Asheville 
HELLMER, RALPH GEORGE..........cccccccccscccseseeesvectesscaccenccseaetsesnseseeceteees Rowland 
HENDREN,. JOH NID RAY ooecc cect ecdiciexisecGanieveesisiiauet dag oeuaateuxeee ies Statesville 
FIOLT. FIARRIRT DOU W vscsctecssdcceeretetcusteesed ances detente eet ellos Carrboro 
HO.LtT,. WILLIAM: PAUL, | DU Bissicsisciceccccesncensecccadiceenes Geneve Seca cuevbiwees Greensboro 
FROOTS. JOHN: (PLEN R Yicpeskasteciaeanousre atase hae etbea teaees erased ahoacieei Winston-Salem 
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KUHN, WILLIAM ORVILLE.........--:.sccccesc0e wea tactalsttecesstentiles isSedaesesiseckec Wilmington 
TUACKEY,. NORRIS: DEXOWN > lB shies facts cee eae ccccude na ciede dinero teicessuceusis Shelby 
TASSITER;- EDWARD: ALLEN soiiisicctsstoepensncens ie caconssxesvnannseees savedeiacsiess, Sunbury 
Lhe JAMES "GROVER DR ics celes-teccsentarcteapetshang nc cased Satescheer day dhcatetenel Chapel Hill 
LEGGIo, ANTHONY JOSEPH................-. Battie tasnet Mae oitesnies ieeeideveapede Durham 

IGI MER, } AMDG (ABR Yai cissicesedesentens bed saunintiivustusiueusievsdavavesdeusasacwswatusscavis Warrenton 
NOH, “ARCHIBALD: TODGAR): sl Risseasccsdencsercsesdesaceanssarctotenssalacceetegeennce Buie’s Creek 
McCDANIEL, AANDBEW TROL MES) sicixtsscscecececceendd cccctesancueweres ccuvenduansve <dxees Forest City 
MODONALD;. JOHN: EOREW, (OR iiavesceicecateccsvenescrestec eres do teinesveiezacatiasesst Charlotte 
MEEK. RICHARD’. “1 RRR PIMs ecescs cet cciavec aa ocala eseeee caches Charlotte 
MIDGETTE, ROBERT BRYANT \osisicccscvciceeletsehseciussnnsndeeractuneesasseweevaasseee: Chapel Hill 
MILLER, GEORGE WASHINGTON, JRi.......-.ccceescccceteeeseceeeevenseceeeteeneeess Spencer 
MITCHELL, HERBERT THOMAS, JR............--- gl vneyaacldbetae ceveacenuseuraesbess Asheville 
MOORE,. PPRANKLIN MOIVER.. oi sicvscses sccavsdi cocsutteseiseutssanvscesetatnncereddacvenss Kinston 
MORRIS,. JOHN CHARLES: ccsco ceded wsces sed dcasevestecideidcvencueVeonsesesdcdeasaesvadeinn Raleigh 
MORRIS, WILLIAM LEROY envio costed Siiccancadesiatuwtiesscsavanadsvensd-caevuedsAeeten Lincolnton 
MOTSINGER,: (GRADY FRAY, i) Riscesices os tenes asetd oa doteasete tueash uae ceseaeal lak Dobson 
Murpockx, THOMAS PD WMD sctincrsisiaeto tides tetetsnteticacds Chapel Hill 
MURPHREY, WILLIS EVERETTE, IDT.....0..22........2-eececeeceeceenteneceeeceooenes Roanoke Rapids 
NEWTON, LOUIS KNOKX.........000.::ccceceees sap daahbinntutecuvacseee sieveteeeoubeatmeeaeece Southport 
OGBURN, JOHN NELSON, IRoo.scssccccscesescscssscsesssesesescssescesescesnsesesessoenes Greensboro 
OWEN, HUGH RONALD...........:.:::::esceereeeees Pee epee ee Ree ee Ry Ree Harris 
PALMER, WILLIAM CORNELIUG.........::ccsccrssasssetenee:senssaceseccccsuneasceceones Lenoir 


PARHAM, LEWIS HILLSMAN, JR......ccceceseeecees pia atee Gees Charlotte 
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Parx,. CHARLES: BENJAMIN, UUlitsoicwdeesiceeieesctcnesiones Raleigh 
PARKER; (GERALD: CORBETT 203) iij25getecdeads buccteienaeccetesdccdatanta tea tesze acts Hubert 
PEARSON, WILLIAM ‘GASTON, Ll] ivciecceciseieccesh cticesscacteteeusiansheesesenss Durham 
PIZER; : PD WARD? PAUL occcs co litass sae eeu castecte aisee-nscceevgehencabesiaes au-esiues, Raleigh 
PULLEN; EDWIN: “TIE MON) UV ees. secceccs et ceceestetsiieas cee vecses sevesewesee sees Winston-Salem 
RABIV,. LOUIS scsicsesstenstecee sh aes ede esc asec enc ade erase ale cetete dan eee ae, Weldon 
REDDEN, ROBERT  MODUPPIB isc wiccisstcccccascsvnsceedavesssanvonesevssneseacesivense: Hendersonville 
REVELLE) JAMES: (GUY) sl Riccciieactossdesccsedecccitavesssetetivas sSauctu gdesteaees ees Conway 
RHODES, WILLIAM KENDRICK, III_.......22...0....ecceeseeeeceeeeeeeeesnereneeenees Wilmington 
RICH, SDRAM ARTUR sesh chee cocactisescee ded udendesese ee ecsttieest wetde cecasanseecueeestes Chapel Hill 
RIDENOUR;. JOHN LAWSON, TI) 2:20. 65s ft Rei es Greensboro 
SAPP, ARMSTEAD WRIGHT, JR,.........::ccccssssssrescrecensessensennsnnnce seeneeenss Greensboro 
SAPP, ARMISTEAD WRIGHT, JRu.........-cecceceseereeseseecsoonseesssnscseesestgaenens Winston-Salem 
SCHWEIDLER, JOSEPH FREDERICK...........:cc::::eeccessereeeseseenaneaereneoes seeees Winston-Salem 
SHARPE: KORITH YOUN T f.023Geeie yd eictshel ete hui arecemeeaney: Pfafftown 
SHAW, “CHARLES: COLLING; J Riiec. feet el ike adidas Henderson 
SMAW, OWEN MEREDITH..............:ccc:ecceeerceeeeereeecaneenes Sireeeceledieeatee New Bern 
STACK HOUSE; -WRANIC \ L5BE cc cosscetlesacshcccienedeeaceesscedentaedeaieeededestoeesd, Winston-Salem 
SWIGGETT, ROBERT HORACE, JR....2-.ssccceccesesscccscescessesnectencceenereeeeeeetes Durham 
TART: - JERRY (GORDON :o:csedeseeiecessce eee accede atest. New Grove 
TARTER, STANLEY MARVIN........ccccecccscccossscesecesseeseees CSS eles tack Asheville 
THOMAG,, FROBERT™ TOUR WIN sic siccicedecdesdaaarcihedssscede cnseceescke tukscevecesadcons Asheville 
THOMPSON, WILLIAM LEONARD..............cccc-ccesccnecseneecseeneeeeeseneceeeeees Raleigh 
TICE: DOUGLAS OSCAR). Ricci ees ee ee ees Greensboro 
TOXEY,: ANDREW: -FULORA :iccisssceicsecsccscesscecceyeeassceicevsacee Borate ces teens Elizabeth City 
TWIGGS, HOWARD PABING siccicciiccicccissecscccsnasetcestascsons cessecstsoseceecccassens Raleigh 
VICKORY, CHARLES BRANSON, JRvuce.cccccccececseneeceecereeeeseseeesenseeeneenecees Pleasant Garden 
WV AD By Fe MIN cassie aac sn esos cece cast cccaveenk ceewete cs cedeeia sere tecsensaeet cess Chapel Hill 
WALKER, "F HOMAS. ‘PAIGIP istidisveeseceeceeeteettitcs dite tee Bostic 
‘WARREN, - CD RGGE. LeA NIBR oociSyios. cuetestudsceciccacacaceowsdectieautcvuisaavaestenscesseeas Greensboro 
WATTS, LEWIS POINDEXTER, JR.............cceceeeeeeeeserees safucce etches eee Charlotte 
WEST, TED: GRADON ciccccs toes ee eee eters Lenoir 
WHITE, CHARLES MAYFIELD, IID ............. ccc cccecceeeeseeeeeect sees ceeeeeeeeees Manson 
WHITESIDES, HENRY MONROE................--seceecesesecneceeeeceneessacersnteesaeeass Chapel Hill 
WILUSON, ROBERT. BRIGGS sicscicccoelsiticiavesasi cA laeatecabiecsceteceviesiceessncdebenss Asheville 

BY COMITY: 
CAVENDER, HARVEY LESTER.........00..ccccccssccccecesssssesecseces Brevard from Illinois 
NOEL, (CHARUBS Wooisnsecnie oo ela eee ene: Fayetteville from Georgia 
DE QUEVEDO, RAFAEL GARCIA.........ccccccccccccsueeecceseseerees Raleigh from District 


of Columbia 
Given over my hand and the seal of the Board of Law Examiners this 
13th day of December, 1957. 
Epwarp L. CANNON, Secretary, 
Board of Law Examiners 
State of North Carolina 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


SPRING TERM, 1957 


RICKMAN MANUFACTURING COMPANY, INC., v. L. P. GABLE anp WIFE, 
EMMA BROOKS GABLE. 


(Filed 10 April, 1957.) 
1. Trial § 22a— 
On motion to nonsuit, the evidence must be taken in the light most favor- 
able to plaintiff, and he is entitled to the benefit of every reasonable intend- 


ment upon the evidence and every reasonable inference fo be drawn there- 
from. G.S. 1-183. 


2. Landlord and Tenant § 7— 


A lease of premises includes all easements and privileges appurtenant to 
the demised premises which are reasonably necessary to its enjoyment, and 
parol evidence is competent to show the meaning of the term “appurte- 
nances” as used in the lease contract. 


8. Same— 


The owner of a three-story building leased the second and third floors to 
plaintiff and the first floor to other tenants, with provision in the leases, 
respectively, that the lessee of the second and third floors should be re- 
spc-sible for two-thirds of the maintenance and upkeep of the heating 
pi ut and for two-thirds the fuel costs, ete., and the tenants of the first 
floor should be liable for one-third thereof. Held: The heating system in 
the basement is an appurtenance to the leased premises and is included in 
the property leased. 


4. Landlord and Tenant § 10— 


Provision in a lease that lessee should be responsible for the mainte- 
nance and upkeep of the heating plant in the building demised, is equiva- 
lent to a general covenant to repair the heating plant. 
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5. Landlord and Tenant § 11— 


Where the lessee is responsible for the maintenance, upkeep and repair 
of the heating plant in the building, the lessor may not be held liable for 
damages caused by an explosion in the heating plant when the evidence 
shows that the explosion was the result of improper maintenance and not 
the manner of the installation of the equipment itself. 


6. Landlord and Tenant § 8-— 


A lessee in possession under the terms of the lease is entitled to hold 
possession and control] against the world, and the landlord has no right to 
enter upon the leased premises against the consent of the tenant. 


%. Same: Landlord and Tenant § 7— 


Where a lease for a term of five years is in writing as required by Stat- 
ute, G.S. 22-2, oral statement of the lessor’s son-in-law forbidding lessee 
to have anything to do with the furnace, an appurtenance of the demised 
premises, cannot have the effect of modifying the written lease, certainly 
in the absence of evidence that the son-in-law had legal authority as agent 
of the lessor to agree or assent to a change in the written lease. 


AppkKAL by plaintiff from Armstrong, J., at October 1955 Regular 
Term of Rowan, being No. 530 at Spring Term 1956 and carried for- 
ward to present No. 522, 

The case on appeal contains these recitations: This is a civil action 
instituted by the plaintiff to recover damages allegedly resulting from 
a boiler explosion proximately caused by the negligence of the de- 
fendants. 

Plaintiff is a tenant occupying the second and third floors of a build- 
ing belonging to the defendants. The boiler which exploded is located 
in the basement of said building. 

The plaintiff contends that the boiler and boiler room were no part 
of the leased premises and were under the control of the defendants. 

The defendants contend that the boiler and boiler room were part of 
the leased premises and under the control of the plaintiff. 

The record of case on appeal discloses that: On 21 June, 1951, de- 
fendants, L. P. Gable and wife, Emma Brooks Gable, of Anderson, 
South Carolina, as parties of the first part, entered into a written agree- 
ment with plaintiffs, Rickman Manufacturing Company, Inc., and 
Mary Rickman, individually, of Rowan County, North Carolina, par- 
ties of the second part, Exhibit U reading in pertinent part as follows: 

“That for and in consideration of the agreements and covenants here- 
inafter to be fulfilled by the parties of the second part, the parties of 
the first part do hereby lease unto the parties of the second part, their 
heirs, successors and assigns, for a period of five (5) years, commencing 
September 1, 1951, the following described property: The second and 
third floors of the garage building located at the southwest corner of 


N.C.] SPRING TERM, 1957. 3 
MANUFACTURING Co. v. GABLE. 


the intersection of North Main and West Liberty Street, Salisbury, 
N. C., known as the Rouzer Building. 

“To Have AND TO Houp the same, with the privileges and appurte- 
nances thereunto in anywise appertaining, to the said parties of the 
second part, their heirs, successors and assigns, for the above period, 
upon the following terms and conditions: 

«1. The rental for said term shall be (as set forth). 

“‘2. This lease is subject to the rights and privileges granted to 
Carolina Tire Company, Inc., Brad Ragan Motor Company, Inc., and 
Brad Ragan, individually, for the use of the entrance from Liberty 
Street, approximately twenty-four feet wide, for the common use of 
the parties of the second part and Carolina Tire Company, Inc., Brad 
Ragan Motor Company, Inc., and Brad Ragan, individually, as set 
forth in their lease, for the purpose of loading and unloading, ingress, 
egress and regress only, said entrance not to be used for storage or 
parking by either of the tenants. 

“3. It is further understood and agreed that the parties of the 
second part, their heirs, successors and assigns, shall be responsible for 
two-thirds of the maintenance and upkeep of the heating plant and 
equipment in said building; shall pay two-thirds of the fuel costs; shall 
pay two-thirds of the expense of water for said building; shall pay all 
of the expense for maintenance of plumbing and plumbing fixtures on 
the second floor of said building, together with the upkeep thereof, so 
that same will be in as good condition at the expiration of this lease as 
it is on this date. 

““4- It is further understood and agreed that the parties of the 
second part, their heirs, successors and assigns, shall be responsible for 
all electrical fixtures for their portion of the building, to have a sepa- 
rate meter for the same, and to make such electrical installations there- 
for for their own operations, at their own expense .. .’” 

And paragraphs 5, 6, 7, 8 and 9 of the lease set forth matters which 
the parties of the second part, their heirs, successors and assigns, may 
or may not do, and matters for which they are responsible in relation 
to the demised premises not here pertinent. 

And the next paragraph reads as follows: “10. It is further under- 
stood that the parties of the first part are to maintain the roof on said 
building at their own expense.” 

And paragraphs 11 and 12 pertain to options for renewals. 

Paragraphs 138, 14 and 15 pertain to agreements on part of parties of 
second part in respect to public lability insurance, ete. And the final 
paragraph reads: “16. It is further understood and agreed that if the 
above mentioned building should be destroyed or rendered unfit for 
use by fire or other casualty during the term of this lease, the same 
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shall thereupon terminate.” Then follows formal closing, and signa- 
tures, acknowledgment, probate and entries of registration. 

The record of case on appeal also shows that upon cross-examination, 
plaintiff Mrs. Mary Rickman testified that the lease which Mr. Brad 
Ragan and the Carolina Tire & Rubber Company entered into which 
bore the same date as her lease, provides that Brad Ragan Motor 
Company and the Carolina Tire Company were to assume responsi- 
bility for one-third of the maintenance of the heating plant and the 
cost of fuel. 

The record of case on appeal also discloses that: 

I. Upon pre-trial hearing an order was entered by the presiding 
judge. In it it is set forth that “from the pleadings this appears to be 
an action by plaintiff tenant uncer a written lease against defendant, 
the landlord, under said lease, to recover $55,555.07 alleged damages 
contended to have been suffered by plaintiff on account of the negli- 
gence of defendants in maintaining the heating plant in the premises 
covered by the lease. Plaintiff sets forth in its complaint the negli- 
gence complained of, which is denied by the defendants, who in turn 
plead contributory negligence and also set up a counterclaim against 
the plaintiff for damages to the leased premises on account of the 
alleged negligence of the plaintiff. If the plaintiff has stated a cause 
of action, which the court doubts, it is fairly certain that the defendants 
have not. Defendants, through counsel, admit that they do not have a 
cause of action against the plaintiff until the termination of the lease.” 

And in the order so entered “It is judicially stipulated by all the 
parties to this action as follows: 

“1. That the Rickman Manufacturing Company is a corporation 
duly incorporated under the laws of the State of North Carolina, with 
its principal office and place of business in the city of Salisbury, Rowan 
County, North Carolina, and engaged in the manufacture and sale of 
cotton goods for wear, etc. 

“2... . that the defendants own the locus in quo as an estate by 
the entirety. 

“3. Plaintiff admits the lease of Rickman Manufacturing Company. 

‘4, Photographs identified. 

“5. It is admitted that Hayden Clement, attorney for Rickman 
Manufacturing Company, wrote certain letters to L. P. Gable and 
wife, Emma Brooks Gable, one dated October 24, 1952, one November 
24, 1952, and one dated December 18, 1952, and that they were received 
by the defendant. It is admitted that the letter dated November 17, 
1951, to L. P. Gable, Anderson, 8. C., was signed by Hayden Clement 
and was addressed to and received by L. P. Gable. 

“Tt is admitted by defendants, through their counsel, that the follow- 
ing copies of documents may be admitted in evidence instead of the 
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original provided they are adjudged competent at the trial: Exhibits 
marked G, H, I and J. 

“Original letter dated November 11, 1952, addressed to Ramsey 
Realty Company, Exhibit K. Letter to L. P. Gable and wife, signed 
by Hayden Clement, Exhibit L.” 

“It is stipulated that plaintiff’s Exhibit M is a true and correct copy 
of an original letter mailed March 4, 1952, from the Chief Inspector 
of Hartford Steam Boiler Inspection and Insurance Company to L. P. 
and Mrs. Emma B. Gable, and that a copy of this letter was trans- 
mitted to Rickman Manufacturing Company by Ramsey Real Estate 
& Insurance Company by letter dated March 7, 1952.” 

II. Upon the trial in Superior Court plaintiff offered in evidence 
these admissions from answer of defendant: “. . . that the defendants, 
L. P. Gable and wife, Emma Brooks Gable, are citizens and residents 
of the City of Anderson, State of South Carolina, and that said de- 
fendants are and were the owners of the buildings referred to in the 
complaint in this action .. .” 

“That the said Ramsey Realty & Insurance Company did at all times 
herein alleged collect rentals for defendants on the aforesaid real estate 
of defendants in Salisbury, North Carolina, and at all times alleged 
herein was the agent of the defendants in the City of Salisbury, North 
Carolina, with respect to the collection of said rentals from said prop- 
erties.” 

“. . That subsequent to the explosion referred to in the complaint 
plaintiff’s attorney addressed letters to the defendants dated October 
24, 1952 and November 24, 1952, with reference to the heating plant 
of said building and that heating contractors and engineers inspected 
said heating plant.” 

« . That on October 24, 1952, the attorney for plaintiff addressed 
a letter to the defendant, a copy of which is attached to the complaint 
and marked Exhibit A; that a letter was also addressed to the defend- 
ant by the attorney for plaintiff on November 24, 1952, a copy of which 
letter is attached to the complaint and marked Exhibit B.” 

Exhibit A so addressed to defendants reads in pertinent part: “You 
are hereby notified to forthwith . .. replace or satisfactorily repair 
the furnace in the premises we are leasing from you at the southwest 
corner of the intersection of North Main Street and West Liberty 
Street in order that we may not be further damaged. It is absolutely 
necessary that we have heat in order to carry on our regular business 
in the premises .. .” 

The plaintiff, Mrs. Mary Rickman, also testified in pertinent part: 
“ . I am the President of the Rickman Manufacturing Company 
... @ corporation, doing business at 232 N. Main, the second and 
third floors, on the corner of Liberty and Main Streets of Salisbury 
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. . . L moved to the property owned by L. P. Gable and wife, Emma 
Brooks Gable, the last of August 1948. At that time I sublet the prem- 
ises from Ullman Company, New York... 

“About the 21st day of June, 1951, I entered into a lease with L. P. 
Gable and wife, Emma Brooks Gable. I never had any conversation 
with Mr. or Mrs. Gable with reference to the lease; I have never seen 
them in my life; I negotiated the lease with Mr. J. B. Wall. The lease 
was drawn up by Lawyer Hudson, representing L. P. Gable and J. B. 
Wall. Mr. Wall was with him. The negotiations were conducted in 
Mr. Clement’s law office. Present were Mr. Brad Ragan, Mr. Wall, 
Mr. Hudson, Mr. Clement and myself. Mr. Ragan represented the 
Carolina Tire and Rubber Company. The Carolina Tire & Rubber 
Company occupied the first floor. I was to occupy the second and 
third floors. 

“Mr. J. B. Wall and Mr. Hudson negotiated the terms of the lease 
with me. They were representing the Gables. Mr. Wall told me that 
he wanted me to pay the rental on the two top floors and he leased the 
first floor to the Carolina Tire & Rubber Company and Mr. Ragan. 
He gave us the price of $605.00 per month for the two top floors for 
five years, with option of five more, and he also said I should pay two- 
thirds of the heat, two-thirds of the water, and the Carolina Tire & 
Rubber Company was to pay a third of each for the first floor... I 
signed the lease as President of Rickman Manufacturing Company 
and individually. It was also signed, as I understand, by L. P. Gable 
and wife.” 

And the witness, Mrs. Rickman, continues: “Along in September 
1951, after the lease had been signed, Mr. Wall came into my plant, 
had some men with him, said he was going to look about the furnace 
and look about the heating system of the plant. He went all over the 
two top floors and he was downstairs a number of days... I didn’t 
follow him, but I did tell him not to turn my radiators open that we had 
closed, that they would leak and he said all right. I left to go away 
that afternoon and when I came back on Saturday morning, the second 
floor had water all over the floor where I had finished merchandise . . 
and the water had got in among the boxes, and the boxes had toppled 
over and all the merchandise had fallen into the water and were 
damaged.” 

Plaintiff here offered in evidence the official tax list of Rowan County 
for the years 1951 and 1952, the listing of property belonging to L. P. 
Gable and wife at the corner of Main and Liberty Streets,—the tax 
scrolls being signed by J. B. Wall, Agent—-Exhibits N and O. 

And the witness, Mrs. Rickman, continued: “After I discovered 
that my goods and materials were damaged by water in the building 
... Lhad Mr. Clement write a letter to Mr. and Mrs. Gable—Exhibit 
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G— ... dated November 17, 1951 .. . is the letter. My attorney 
wrote at my request. In consequence of that letter, I later signed a 
release in February 1952, running to L. P. Gable and wife, Emma 
Brooks Gable, and J. B. Wall upon receiving payment from them for 
the damages to these goods. At the time I signed that release, I made 
a statement showing the damages to my goods to Ramsey Realty & 
Insurance Company.” 

The witness, Mrs. Rickman, further testified: “After this release 
was executed and delivered by me, Mr. Wall came and told me that 
after he paid the damages on the goods that he forbid me to go down 
to the basement or any place to mess with the furnace, or any of my 
employees, and I told him I had never been in the basement and never 
intended to go, and that he said he would look after it and take care of 
it. From then on I did not authorize any of my employees to go down 
and look at the furnace. I told them to stay out and leave it alone, 
that we had been forbidden to go down there and I didn’t want to have 
anything to do with it. Mr. Wall said he would look after it himself. 
He said he had already spent $100.00 on it and I didn’t appreciate it 
.. . He said he had been working on it. From that time on, in conse- 
quence of what Mr. Wall said, I did not at any time authorize or 
instruct any of my employees to work on this boiler.” 

And the witness, Mrs. Rickman, continued: “On the 21st day of 
October, 1952, the day that the boiler exploded, I was late coming to 
work that morning ... and I was coming to the first floor in the 
Carolina Tire & Rubber Company and the whole building was full of 
smoke, and I asked them what was wrong. They said they didn’t 
know, that it was down in the boiler room, something happened to the 
boiler . . . I called the fire department and told them to come down 
and see what was wrong. They came down... four firemen... 
and two came upstairs after they went down and told me they were 
condemning the boiler and not to mess with it at all. I walked in my 
office and called my lawyer, and told him the news. I told my em- 
ployees standing around to be sure not to go down there or near it and 
to stay away from it, that it has been condemned and it might blow up. 
I met Mr. Clement at Mr. Ramsey’s office . . . we asked Ramsey to 
please do something about the boiler that 1t was going to blow up or 
something, that the city had condemned it, and I needed heat for my 
employees, that it was real cold. Mr. Ramsey took out a piece of 
paper and started writing down the complaints and said ‘T will have 
to get hold of Mr. Wall. I don’t know whether he is in town now or 
not.’ Just about that time the fire department and firemen went down 
the street, and drove off... and I ran off . . . and went back to the 
place. The boiler exploded ... one explosion before I got to the 
corner, and I heard three after I got down there . . . After that I had 
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my attorney write Mr. Gable and his wife a letter to immediately 
replace or repair the furnace in order that we might have heat to carry 
on the business of the company. I did not receive any reply to that 
letter, and in consequence of my failure to receive a reply, on Novem- 
ber 24, 1952, I had my attorney again write a letter to Mr. and Mrs. 
Gable regarding the damage to my property ... ‘Exhibit L.’ I did 
not receive any reply to that letter . . . until December 8, 1952, when 
I had heat installed on the second and third floors, it was so cold my 
help could not work ...I bought gas heaters ... The cost of in- 
stallation of those gas heaters was $2,267.59 ... By reason of the 
explosion, and the smoke therefrom, my goods were damaged.” 

And the witness, Mrs. Rickman, testified: “I was furnished a copy 
of ‘Report of Inspection’ of the boilers made on March 4, 1952, the 
original to L. P. and Emma B. Gable,” marked plaintiff’s Exhibit M, 
offered in evidence, reading as follows: 


“THe HartTrorp STEAM BOILER 
INSPECTION AND INSURANCE COMPANY 
Hartford, Connecticut 
ATLANTA OFFICE 
1325 Citizens & Southern Nat’! Bank Bldg. 
Atlanta 3, Georgia 
March 4, 1952 


REPORT OF INSPECTION 


Date of Inspection—February 28, 1952 Inspector—J. T. Cuneo 
Location—232-36 North Main Street 
Salisbury, North Carolina 


F. B. Boiler No. 1 
Inspected externally while in service 


‘The boiler was being operated with one fire door open, which we 
understand is necessary under present conditions to avoid flare-backs. 
The trouble is apparently due to the boiler room being tight with no 
provision for ventilation and, therefore, insufficient oxygen for proper 
combustion. An adequate size ventilation opening should be provided 
in one of the boiler room walls or doors. 

“Inspection of other insured equipment disclosed no conditions that 
require attention at this time. 

Yours very truly 
Chief Inspector. 
To: L. P. and Mrs. Emma B. Gable 
Anderson, South Carolina.” 
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Then on cross-examination the witness, Mrs. Rickman, testified: 
“T identify a paper writing handed to me as a lease entered into by 
and between Bernhart-Ullman Company, Inc., and Rickman Manufac- 
turing Company, Inc., with my signature immediately at the bottom of 
the lease . . . I took possession of the top floor of the premises in 
question as a result of that lease . . . the date of that lease 1s August 
24, 1948. I was still a tenant under the terms of the lease with Bern- 
hart-Ullman Company on the date on which the lease with Mr. and 
Mrs. Gable was executed. This one expired August 31, 1951, but the 
other one didn’t take effect until September 1, 1951. I actually exe- 
cuted the lease in June and it didn’t become effective until the day 
after this one expired.” 

Then over objection and exception by appellant, the witness was 
asked this question: “Q. I ask you to look at paragraph 7, page 3 of 
this prior lease, and I ask you if that paragraph is not in these words: 
‘7, The Landlord warrants that the heating equipment in the premises 
of which the premises hereby let are a part, is in good working order 
and sufficient to adequately heat the entire building. The Tenant 
agrees that it will operate the said heating plant at its own expense 
during such weather as requires heating of the premises and will, if the 
Landlord should rent the first and second floors of the building, operate 
the heating facilities for said first and second floors during the normal 
one-shift factory working hours, provided the said occupant or occu- 
pants shall, at the end of each and every month, pay to the Tenant 
their proportionate share of the cost of operation of the heating plant, 
said cost to include but not be limited to: (1) Cost of fuel—(2) Cost 
of repairs—(3) Cost of operating, personnel—(4) Proper insurance 
coverage. A “proportionate share” shall mean, in each instance, one- 
third (14) of the total costs as to each floor so occupied. 

“Tt is specifically understood that the Tenant assumes no responsi- 
bility in furnishing the said heat to the said Tenants of the first and 
second floors, and the Tenant shall not be liable under any circum- 
stances whatsoever for failure or cessation of heat because of or at- 
tributable to any breakdown of equipment, lack of fuel, operating per- 
sonnel or for any cause beyond the control of the Tenant, it being the 
express understanding that the Tenant undertakes to supply only such 
heat to the tenants of the first and second floors, as and when and to 
the extent same is available out of the capacity of the plant.’” Excep- 
tion No. 1. “A. Yes, sir.” 

And the witness, Mary Rickman, identified copy of the lease from 
L. P. Gable and wife, Emma Brooks Gable, and Rickman Manufactur- 
ing Company, dated June 21, 1951. 

The witness continued: ‘After I entered into possession under this 
lease between myself and Mr. and Mrs. Gable, I billed Brad Ragan 
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Company for one-third of fuel used in the operation of the plant. I 
billed them for no other expense. I only billed them for one-third of 
the fuel oil. This bill dated June 9, 1952, from the Rickman Manu- 
facturing Company for one-third of repairs on motor for boiler down- 
stairs was on a pump that kept water out of the basement, didn’t have 
anything pertaining to the boiler at all; so that the water wouldn’t get 
up in the basement. I have never been down in the basement and 
don’t know whether the pump was located immediately in front of this 
equipment.” 

And the witness continued: ‘I had in my employ on or about Octo- 
ber 21, 1952, a man by the name of W. Howard Williams. He was 
not the man that looked after this equipment. I had no one to look 
after the equipment after I took the lease over for Mr. Wall. I was 
only to pay two-thirds of the amount of the bill. I wasn’t supposed to 
look after it. 

“T know a man by the name of W. D. Perkins. Mr. Perkins looked 
after this boiler as long as I was in possession under the first lease. 
He took care of it for me because Mr. Bernard told me it was a danger- 
ous boiler, and he told me he would get Mr. Perkins. He looked after 
it. Mr. Wall looked after it after that. I did not pay the bills to 
anyone; no bills came in.” 

Then she was asked this question: “In other words, it wasn’t main- 
tained?”, to which she answered: “Must have been, I never got any 
bills.” 

Then the witness, Mrs. Rickman, continued: “I built a wall in that 
building when I first took over the second floor. The exact date I don’t 
know. It was to block the stairway off from the outside because the 
downstairs was not rented and anyone could get into my place of busi- 
ness. I put up a concrete wall. I built that wall along the stairway 
that led down into the basement. I don’t recall exactly when I took 
over the second floor. It was prior to the time J entered into this last 
lease.” 

Then on continuation of cross-examination these questions were 
asked to which she answered as indicated: “Q. I hand you a letter 
dated March 7, 1952 from the Ramsey Realty & Insurance Company 
and ask you if that is the letter which accompanied this report which 
you have offered as your Exhibit M in evidence?” Plaintiff objects— 
Overruled—Exception No. 2. “A. Yes sir.” “Q. This letter which is 
identified as defendants’ Exhibit 14, I ask you if it doesn’t read as 
follows: 
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“March 7, 1952 
Mrs. Mary Rickman 
Rickman Manufacturing Company 
Corner Liberty and Main Streets 
Salisbury, N. C. 


Dear Mrs. Rickman: 

Attached please find a copy of a letter received from the Hartford 
Steam Boiler Inspection and Ins. Co., Hartford, Conn. 

I will appreciate your attention in having this defect corrected so 
the inspection will pass. I beleve the wall you had put up on the first 
floor is causing this trouble. 

Yours very truly 
RAMSEY Reautty & INSURANCE Co. 
(s) R. E. Ramsey 
RER/b 
Enclosure.” 


Plaintiff objects—-Overruled—-Exception No. 3. “A. Yes sir.” 

“This report from the Hartford Steam Boiler Inspection Insurance 
Company, dated March 4, 1952, is the copy which was attached to it. 
I am still in possession of the two floors. 

“Q. And you are in possession under the terms of the lease which is 
dated June 21, 1951? A. Yes.” 

And on re-direct examination the witness said: “When I received 
that letter dated March 7, 1952, from the Ramsey Realty & Insurance 
Company agent, that was after I had been notified by J. B. Wall not 
to touch that furnace or to have anything to do with it...” 

Plaintiff’s witness Morton Penn testified in pertinent part: “I am | 
Vice-President and Secretary of the Rickman Manufacturing Com- 
pany. I was there the day of the explosion... We... called the 
fire department . . . one of the firemen told us he didn’t want us to 
start it. Mrs. Rickman had told all the employees and everybody that 
they were not to touch the apparatus that would start the thing 
off...” 

Mrs. Ruby Farrington, as witness for plaintiff, testified in pertinent 


part: “I work for Rickman Manufacturing Company .. . I recall the 
morning of the explosion that occurred October 21, 1952... Mrs. 
Rickman called the fire department ... two went up to her office. 


I saw several of them on the ground floor. I overheard a conversation 
between Mrs. Rickman and Howard Williams that morning. It was 
on the ground floor and she started out and turned around and said 
‘Don’t bother the furnace any more. I will go to Lawyer Clement and 
see if he can’t get us some heat.’ She told this to all the employees 
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standing around there, Florine Trexler, and Mr. Penn and Howard 
Williams. As I remember, after the firemen left, I was standing there 
and I heard someone say: ‘Go ahead and light it and see what hap- 
pens.’ I guess they were talking to Howard Williams. Two firemen, 
Howard and myself were standing to the side... one of the two 
firemen told Howard about it—told him to go ahead and light it and 
see what would happen before they returned. I went up the steps at 
that time—all the way to the third floor . . . The explosion took place 
approximately five or ten minutes after that conversation ... I came 
running out and J said ‘I will go and see Howard.’ I got to the second 
floor and met Howard and he was burnt black.” 

The witness Gaither Cloer testified: “I have been employed by the 
Rickman Manufacturing Company approximately eight years. . 
After this lease was signed on the 21st of June, 1951, I saw Mr. J. B. 
Wall making repairs to radiators. I did not see him around the boiler. 
I remember when the water damage was done. He was not there at 
that time, but he was there before... The radiators were opened 
up and the water damaged some goods and he brought a man with him 

. . and went around and examined all the radiators and marked ‘X’ 
on all them that were leaking. I don’t recall what year that was. Mr. 
Wall made this statement to me. He said not to mess with them any 
more; all of them that had ‘X’ on them were out of fix, leaking... 
that was mostly on the second floor . . . On the morning of the explo- 
sion . . . we discovered some smoke coming from the boiler, and me 
and Mr. Williams went ... and I put a rag on my face and went to 
the boiler room and pulled the switch for safety. That would throw 
it off . . . The only time I had been in the boiler room since January 
1951 until the time I cut off the switch was when Mr. Perkins would 
be there. It always gave trouble in 1950 and 1951. After Mr. Perkins 
stopped working on the boiler I did not go there.” 

Plaintiff also introduced as a witness one James E. Hart, consulting 
engineer, tendered and admitted to be an expert, who on direct exami- 
nation testified in pertinent part: “. . . I looked at the installation in 
Salisbury the day after the accident happened . . . I examined and 
found that there had been an explosion, at least one, and from what I 
could see the plant was rather poorly maintained; everything was dirty, 
a general dirty state, which indicated a lack of care. With all oil 
burners of this type frequent cleaning and adjusting is necessary. If 
such adjustment is not done almost weekly, trouble can start in a mild 
way, and if nothing is done to cure that you may have serious trouble 
later, like occurred on this job. The failure of this equipment, as best 
I could determine, was due to dirty oil cups which prevented the oil 
from atomizing properly and dropped liquid oil down in the bottom of 
the furnace, so that when ignition took place they went off in explosion 
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rather than ordinary flame ignition. In so doing, it blew the smoke 
door open and blew the burner out of the boiler and swung it out on its 
hinges. I believe there were subsequent explosions and they could 
have been caused from the first one, made a related series of explosions, 
but in my opinion the whole business was caused by negligence in not 
keeping the burner adjusted properly and cleaned properly. I base the 
opinion just expressed upon a visual examination the day after it 
happened. The whole job was in a rusty and dirty condition, rusty and 
just not clean; coal dust around the installation, and it had not been 
fired with coal for some time. 

“In my opinion the explosion was caused by one thing and that was 
the presence of liquid oil, fuel, in the furnace in more quantity than it 
would normally burn. That liquid oil fuel could be accumulated from 
different sources. There could be only one reason for the explosion, 
and that is liquid fuel. Any condition that would have cause(d) that 
liquid fuel to accumulate would be due to negligence . . . 

“T said three things that could cause the presence of liquid oil being 
in the pit of the furnace: First, a dirty cup which would not atomize 
it properly ; the second, failure of the controls to cycle the burner; the 
third is the poor adjustment on the fuel air ratio. I could not tell from 
the examination afterwards which one of those caused the explosion. 
I would assume that all three, or any one of the three, was caused by 
negligent maintenance because if they are periodically cleaned they 
won’t do so. I mean by negligence that you don’t have a man look at 
it once a year. You clean the cup once a week or once a day.” 

Then the witness, under cross-examination, continued: “This was 
the Kiwanee air burner. From my examination of this equipment on 
the particular time that I saw it, I did not see any portion of the boiler 
or the oil burner which was mechanically defective in itself. In my 
opinion, as I have testified, the only reason that this burner exploded 
was because it had not been properly maintained. And in the proper 
maintenance of such equipment, it should be cared for daily, actually, 
and certainly at least once a week. In my opinion from the conditions 
existing there at the time of my examination, proper care had not been 
used in the maintenance of that boiler, because it was dirty. I believe 
that this boiler and the oil burning unit which was attached to it were 
equipped with modern and approved controls. As far as the installa- 
tion of the equipment itself was concerned, it was done in a, shall we 
say, usual method .. .” 

On re-cross-examination the witness concluded with this statement: 
“T get back to the same thing, the lack of maintenance, in my opinion.” 

Plaintiff offered other testimony relating in the main to matters of 
damage. 
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And the plaintiff having so introduced its evidence and rested its 
case, motion of defendants for judgment as of nonsuit was allowed. 
From judgment in accordance therewith plaintiff appeals to Supreme 
Court and assigns error. 


Clarence Kluttz, Lewis P. Hamlin, Jr.. W. T. Shuford, and Hayden 
Clement for Plaintiff Appellant. 

Hartsell & Hartsell, Wiliam L. Mills, Jr.. Hudson & Hudson, and 
Woodson & Woodson for Defendant Appellees. 


WINBORNE, C.J. The principal assignment of error presented on this 
appeal challenges the correctness of the ruling of the trial court in 
granting motion for judgment as of nonsuit. G.S. 1-188. On such 
motion the evidence is to be taken in the light most favorable to the 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn 
therefrom. The rule is so well recognized in this State that citation of 
authority 1s unnecessary. 

When the evidence in case in hand js so taken, this Court holds that 
judgment as of nonsuit was properly entered. 

Here, to summarize, there is a five-year lease of real property, re- 
quired by law to be in writing and signed by the party to be charged 
therewith. G.S. 22-2. By its terms defendants, as parties of the first 
part, leased to plaintiff, as party of the second part, their heirs, suc- 
cessors and assigns, for a period of five (5) years, commencing Septem- 
ber 1, 1951, the following described property: “The second and third 
floors .. . of the Rouzer building. To Have and To Hold the same, 
with the privilege and appurtenances thereunto in any wise appertain- 
ing, to the said parties of the second part, their heirs, successors and 
assigns for the above period” upon terms and conditions stated. 

At the same time and on similar terms and conditions defendants 
leased to Carolina Tire & Rubber Company and Brad Ragan the first 
floor of the Rouzer building. 

And evidence offered by plaintiff as stated in letter to defendants 
from plaintiff company by its attorney dated October 24, 1952, tends 
to show that “it is absolutely necessary” that ‘we have heat” in the 
building “in order to carry on our regular business in the premises’”’; 
and that the source of supplying heat was an oil furnace in the base- 
ment of the building. 

Therefore the question arises as to whether the heating system in 
the basement is an appurtenance to the lease of the second and third 
floors, and hence within the provisions of the lease. Plaintiff contends 
that it is not so included in the lease, and defendants contend that it is. 
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In this connection “It is a settled principle of the law of property 
that a conveyance of land, in the absence of anything in the deed indi- 
cating a contrary intention, carries with it everything properly appur- 
tenant to, that is, essential or reasonably necessary to the full bene- 
ficial use and enjoyment of the property conveyed, and this principle 
is equally applicable to a lease of premises. In leases, as in deeds, 
‘appurtenance’ has a technical signification, and is employed for the 
purpose of including any easements or servitudes used or enjoyed with 
the demised premises. When the term is thus used, in order to consti- 
tute an appurtenance, there must exist a propriety of relation between 
the principal or dominant subject and the accessory or adjunct, which 
is to be ascertained by considering whether they so agree in nature and 
quality as to be capable of union without incongruity. Moreover as 
in the case of conveyances, whatever easements and privileges legally 
appertain to the demised premises and are reasonably necessary to its 
enjoyment ordinarily pass by a lease of the premises without any 
additional words. Parol evidence is admissible to show the meaning 
of the term ‘appurtenances.’” 382 Am. Jur., Landlord and Tenant Sec- 
tion 169. 

‘An ‘appurtenance’ has been defined as ‘a thing which belongs to 
another thing as principal, and which passes as incident to the principal 
thing.’ It must have such relation to the principal thing as to be capa- 
ble of use in connection therewith.” 4 C.J. 1467, quoted in Foil v, 
Drainage Comrs., 192 N.C. 652, 135 8.E. 781. 

In Riddle v. Inttlefield, 53 N.H. 503, 16 Am. Rep. 388, this headnote 
epitomizes the opinion of the Court: ‘By the lease of a building, every- 
thing which belongs to it, or is used with it, and which is reasonably 
essential to its enjoyment, passes as incident to the principal thing and 
as a part of it, unless especially reserved.” 

And in Stevens v. Taylor, 97 N.Y.S. 925, 111 App. Div. 561, 1 is held 
that “Where certain floors of a building were leased with the ‘appurte- 
nances,’ a furnace, constituting the only means for heating the leased 
premises, was included in the word ‘appurtenances.’ ” 

So in the case in hand this Court holds that the second and third 
floors having been leased “with privilege and appurtenances thereunto 
in any wise appertaining,” the furnace, constituting the only means for 
heating the leased premises, was included in the words “appurtenances 
thereunto in any wise appertaining.” 

Moreover, among the terms of the lease, paragraph 3 declares that 
it is understood and agreed that the parties of the second part, their 
heirs, successors and assigns, shall be responsible for two-thirds of the 
maintenance and upkeep of the heating plant and equipment in said 
building. And the testimony by feme plaintiff tends to show that the 
lease which Brad Ragan and Carolina Tire & Rubber Company entered 
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into, as above recited, provided that the Brad Ragan Motor Company 
and the Carolina Tire & Rubber Company were to assume responsi- 
bility for one-third of the maintenance of the heating plant and the 
cost of fuel. 

The word “maintenance” is defined in Black’s Law Dictionary as 
“the upkeep, or preserving the condition of the property to be oper- 
ated.” 

Indeed in Chambers v. North River Line, 179 N.C. 199, 102 S.E. 198, 
this Court in opinion by Clark, C. J., held that the lessee’s covenant to 
maintain the lease premises in its present condition is equivalent to a 
general covenant to repair and leave in repair under the common law. 

The appellant contends, however, that the language used here means 
that the parties of the second part shall only pay for two-thirds of the 
maintenance and upkeep. But it will be seen that the agreement in 
paragraph 3 is that the parties of the second part, their heirs, successors 
and assigns, shall do four things: (1) Shall be responsible for two- 
thirds of the maintenance and upkeep of the heating plant and equip- 
ment in said building; (2) shall pay two-thirds of the fuel costs; (3) 
shall pay two-thirds of the expense of water for said building; and (4) 
shall pay all of the expense of maintenance of plumbing and plumbing 
fixtures on the second floor of said building. When read in the light 
of the fact that Brad Ragan Motor Company and Carolina Tire & 
Rubber Company were at the same time agreeing to be responsible for 
the other one-third, the language used is clear. Too, it is significant 
that of the sixteen paragraphs devoted to stating terms and conditions 
of the lease, the only obligation imposed upon the parties of the first 
part is that they “are to maintain the roof on said building at their 
own expense.” 

Hence it is patent that plaintiffs, as parties of the second part, agreed 
to be responsible for maintenance and upkeep of the heating plant. 

And the expert witness offered by plaintiff testified that he did not 
see any portion of the boiler or oil burner which was mechanically 
defective in itself. He gave it as his opinion that the only reason that 
this burner exploded was because it had not been properly maintained; 
that he believed that the boiler and oil burning unit were equipped 
with modern and approved controls, and that as far as the installations 
of equipment itself was concerned, it was done in a usual method. 

However plaintiff contends that J. B. Wall, son-in-law of defendants, 
after September 1, 1951, orally forbade them having anything to do 
with the furnace. Even so, plaintiff was in possession under the lease, 
and entitled to hold possession and control against the world. The 
landlord had no right to enter upon the leased premises against the 
consent of the tenant. S. v. Piper, 89 N.C. 551. A tenant can bring 
trespass against his landlord for forcibly entering and breaking the 
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close during the term. Barneycastle v. Walker, 92 N.C. 198. See also 
S. v. Boyce, 109 N.C. 739, 14 S.E. 98; S. v. Fender, 125 N.C. 649, 34 
S.E. 448. 

Indeed, the case on appeal is devoid of competent evidence as to 
J. B. Wall having authority to agree, or to assent to a change in the 
language of the written word, that is, the written lease of real property 
for more than three years required to be in writing. GS, 22-2. 

Other assignments of error based upon matter elicited upon cross- 
examination of feme plaintiff have been considered, and in the light 
of the decision reached as hereinabove set forth, prejudicial error is not 
made to appear. 

Hence the judgment from which appeal is taken is 

Affirmed. 


CLARENCE H. BRINKLEY v. UNITED FELDSPAR & MINERALS CORPO- 
RATION, anp COAL OPERATORS CASUALTY COMPANY. 


(Filed 10 April, 1957.) 


1. Master and Servant § 55i— 


Findings of fact and conclusions of law in respect to claimant’s dis- 
ability embodied in an award upheld by the full Commission and affirmed 
in the Superior Court, and from which no appeal is perfected, are determi- 
native of claimant’s status with respect to disablement on that date. 


2. Master and Servant § 40f— 


The Compensation Act contemplates that an employee will not be allowed 
to remain exposed to silica dust or asbestos dust until he becomes actually 
incapacitated within the meaning of G.S. 97-54, and that if removed from 
the hazard before such incapacity, he will seek and obtain other remunera- 
tive employment. G.S. 97-61. 


8. Same— 


Incapacity from silicosis within the meaning of the statute is incapacity 
to perform the normal labor of the last occupation in which remunera- 
tively employed, which may be wholly separate from the one in which the 
employee was exposed to the hazards of silicosis. G.S. 97-54. 


Where an employee is removed from the hazard of silicosis before be- 
coming actually incapacitated within the meaning of G.S. 97-54, and there- 
after obtains other remunerative employment, but becomes actually inca- 
pacitated from performing normal labor in such other occupation within 
two years of the time of his last exposure to the hazard of silicosis, he is 
entitled to compensation for such incapacity to perform the normal labor 
of the last occupation in which remuneratively employed. 
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5. Same—— 


Claimant was removed from the hazard of silica dust before becoming 
incapacitated within the meaning of G.S. 97-54. He was thereafter em- 
ployed by the same employer for five years at the same wage at employ- 
ment free from the hazard of silica dust. Held: His retirement from such 
other occupation at the end of five years could not have been caused by 
incapacity from silicosis resulting within two years of the last exposure to 
silica dust, and compensation therefor cannot be sustained. G.S. 97-58. 


6. Same— 


The evidence in this case is held to show that the employment of claim- 
ant after he had been removed from the hazards of silica dust was not 
merely employment at odd jobs of a trifling nature but was a continuous 
bona fide employment of a responsible nature for a period of five years. 


AppreaL by defendants from Pless, J., September Term 1956 of 
MITCHELL. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act for disability due to 
silicosis. 

The original hearing in this cause was before Chairman Huskins at 
Spruce Pine on 28 May 1951. 

Upon the stipulations entered into by counsel and the evidence 
offered, Chairman Huskins found the following facts: “(1) That the 
parties are subject to and bound by the provisions of the Compensation 
Act... (2) That Coal Operators Casualty Company is the compen- 
sation carrier and was on the risk at the times complained of. (3) That 
plaintiff’s average weekly wage was $68.50. (4) That plaintiff has been 
exposed to silica dust in North Carolina for two years in the last ten 
years and has been exposed to silica dust as much as thirty working 
days, or parts thereof, within seven consecutive calendar months while 
in the employment of the defendant employer; that such exposure has 
been of such nature and extent as to constitute an injurious exposure 
within the meaning of G.S. 97-54. (5) That defendant’s employees 
have been periodically examined and the employer has been notified 
and knows that his business 1s subject to the hazards of silicosis. (6) 
That plaintiff is now suffering from silicosis In its second stage. (7) 
That plaintiff was first advised by competent medical authority that 
he had silicosis when he received a letter from Dr. Swisher dated 3 Octo- 
ber 1950 so informing him. (8) That plaintiff filed his claim for com- 
pensation with the Industrial Commission on 30 October 1950. (9) 
That on 30 November 1950 plaintiff signed a statement to the effect 
that he was at that date able to do his work and that he expected to 
continue to do it; that as of the date of the hearing in this case on 
28 May 1951 plaintiff was still working regularly, performing the 
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normal labors of his job, and had not missed a day within the preceding 
twelve months; that plaintiff weighs 166 pounds, which is only three 
or four pounds below his normal weight; that he has a fair appetite 
and sleeps as well as usual; that his appearance is good; that he has 
some stiffness of his joints and for the last year his breath has been a 
little shorter; that plaintiff is not now actually incapacitated because 
of silicosis from performing normal labor in the last occupation in 
which remuneratively employed, that is, as mill superintendent and 
machinery repairman; that plaintiff still possesses the capacity of body 
and mind to work with substantial regularity during the foreseeable 
future in some gainful occupation free from the hazards of silicosis; 
that plaintiff is therefore a fit subject for rehabilitation under the pro- 
visions of G.S. 97-61 and would be benefited by being removed from 
employment where the hazards of silicosis exist; that his silicotic con- 
dition has progressed to such a degree as to make it hazardous for him 
to continue in an employment which subjects him to silica dust; that 
plaintiff has the ability and the capacity to re-adjust himself in some 
new occupation and does not need, and would not be benefited by, the 
special training provided for in G.S. 97-61.” 

Upon the foregoing findings of fact, Chairman Huskins drew these 
pertinent conclusions of law: (1) That the plaintiff in this case is not 
disabled within the meaning of G.S. 97-54; (2) that the plaintiff pos- 
sesses the actual or potential capacity of body and mind to work with 
substantial regularity during the foreseeable future in some gainful 
occupation free from the hazards of silicosis and that he is not entitled 
to compensation for disability under G.S. 97-29; (3) that the plaintiff 
should be rehabilitated under the provisions of G.S. 97-61, and under 
that section he is entitled to compensation for a period not exceeding 
40 weeks (the plaintiff having dependents), beginning as of 1 August 
1951. Such compensation will be calculated at a rate equal to 60 per 
cent of the difference between plaintiff’s average weekly wage of $68.50 
while injuriously exposed and the average weekly wage he is able to 
earn during the rehabilitation period. (4) Should the plaintiff actually 
become disabled as that term is defined by G.S. 97-54 within two years 
from his last injurious exposure to silica dust, and should his capacity 
of body and mind to work with substantial regularity during the fore- 
seeable future in some gainful occupation, free from the hazards of 
silicosis, deteriorate to such extent that there 1s no longer a reasonable 
basis for the conclusion that he possesses such capacity, then and in 
that event, he would be entitled, upon application in apt time, to ordi- 
nary compensation provided by G.S. 97-29, unhampered by the limita- 
tions contained in G.S. 97-61. 

An award was made in accord with these conclusions of law, includ- 
ing an order for the plaintiff’s removal from all employment wherein 
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the hazards of silicosis are present. (The record discloses that the 
plaintiff has not been exposed to silica dust since 5 October 1950.) 

The plaintiff appealed to the Full Commission. The Commission 
reviewed the evidence, findings of fact, conclusions of law and the 
award theretofore made and adopted as its own the findings of fact and 
conclusions of law of the hearing Commissioner and affirmed the award. 

An appeal was taken to the Superior Court where the matter was 
heard on 4 April 1952. The court found as a fact that there was com- 
petent evidence in the record to support the findings of fact and con- 
clusions of law of the. Industrial Commission. Whereupon, an order 
was entered affirming in all respects the award entered by the Commis- 
sion on 29 November 1951. 

The plaintiff in apt time gave notice of appeal to the Supreme Court. 

On 15 May 1953, the plaintiff filed a petition with the Industrial 
Commission requesting an increased award upon the ground that his 
condition had gradually become worse and that he was totally and 
permanently disabled from silicosis as defined by G:S. 97-54. 

Thereafter, the plaintiff filed a motion in the Superior Court of 
Mitchell County requesting the court to dismiss his appeal to the 
Supreme Court and to remand the cause to the Industrial Commission 
for such action as may be proper. The motion was granted on 2 De- 
cember 1953. 

The Commission remanded the cause on 29 April 1954 to a hearing 
Commissioner for the purpose of determining (a) whether or not the 
plaintiff had become totally disabled within the meaning of G.S. 97-54, 
(b) whether or not such total disability occurred within two years of 
plaintiff’s last injurious exposure to silicotic hazard, and (c) any and 
all other issues which might properly be raised by the parties. 

Pursuant to the foregoing order, Deputy Commissioner Currin con- 
ducted a hearing in this cause on 5 May 1954. _ 

The evidence discloses that following the hearing originally con- 
ducted by Chairman Huskins, as hearing Commissioner, on 28 May 
1951, the plaintiff continued his employment and stayed in the office 
or in and around the supply house at the defendant’s plant at Minpro. 
The plant at Minpro was burned in July or August 1951. The plaintiff 
was then sent to Glendon in Moore County where a plant had burned 
and was to be rebuilt, and the plaintiff was to supervise the rebuilding 
of the plant, clean it up and get it started. The plaintiff testified, “The 
type of work I did at Glendon was constructing a new plant to grind 
pyrophyllite. I didn’t do any manual labor. At Glendon I was still 
employed by United Feldspar and Minerals Corporation. I tried to be 
a layout man. Of course, it was all on me to buy or do whatever I saw 
fit. .. . After I left Glendon and came back to Spruce Pine in March 
1952, I rode a chair down here and tried to sell what equipment I could 
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and look after the Company’s property. .. . The junk that was left 
down there after the fire was what I... was trying to sell.... I 
stayed up here (Spruce Pine) about a year.... After I went to 


Greensboro in March 1953 they used me as an expediter on a new job. 
I was to find whatever the contractor needed. I was to dig it up for 
him. The hardest work I did was driving a car. I stayed at that plant 
until September 1953 when I came home. I have been in Spruce Pine 
since September 1958. I have been down here at the old plant... 
looking after the property and still selling off equipment and stuff like 


that. . . . During the period of two years following May 28,1951, .. . 
I have not done any strenuous work or any work that required physical 
exertion, .. . Since May 1951 I have gotten a pay check every payday 


from that Company. I have made the same thing that I was making 
in May 1951; no raise whatever. Well, as far as work is concerned, I 
ain’t missed a day since May 1951, no, [ haven’t been in the hospital 
or anything that I can think of right off. That’s right, I haven’t missed 


a day from doing what I got paid for doing. ... My weight stays 
' about the same. . . . I don’t have any particular trouble about sleep- 
ing at night... About the only difference I notice now in contrast 


to my former condition is that my breath is shorter and that I don’t 
have the same strength that I had previously. As far as silicosis is 
concerned, I have never had a pain... I have had no exposure to 
silica dust since October 1950.” 

The medical testimony reveals that the plaintiff had silicosis in the 
second stage on 10 July 1950; that he was again examined on 12 June 
1951 and 7 July 1952. Both of these examinations revealed a diagnosis 
of silicosis in the second stage. On 16 September, 1952, Dr. Otto J. 
Swisher, Jr., Chief of the Industrial Hygiene Section of the North 
Carolina State Board of Health, wrote the plaintiff as follows: ‘The 
Advisory Medical Committee for the North Carolina Industrial Com- 
mission recently met and reviewed the x-ray film of your chest which 
was made by our Mobile Unit on July 7, 1952, the Committee con- 
curred on your diagnosis as still that of silicosis in the second stage, 
revealing no progression over your previous film of June 12, 1951, due 
to these findings we are unable to issue you the usual work card and it 
is recommended that you have no further exposure to dusty trades.” 

Dr. Swisher testified that he examined the plaintiff on 26 May 1958, 
and “at that time interim history since last exposure, he stated that 
he had had a cough only with a cold, further states he has been short 
of breath for the past 12 or 13 years. Noticeably all the time while 
walking or going up stairs, this has been progressing for the past two 
or three years, strength and energy fair, weight has been stationary, 
physical examination, general appearance good, weight 167, blood pres- 
sure normal, 110/70, skin and mucous membrane negative, pulse regu- 
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lar, 72, heart normal, chest medium type with expansion of two inches, 
extremities reveal cyanotic nails and lips, also bowed nails, x-ray inter- 
pretation Film 39971, diagnosis by Dr. H. F. Eason is still that of 
silicosis the second stage, revealing no change over the previous film.” 

Counsel asked Dr. Swisher this question: If the Commission should 
find from the evidence that Mr. Brinkley’s last employment while 
exposed to the hazards of silicosis was that of a mill superintendent, 
that is a superintendent of a feldspar grinding plant, that these duties 
require that he go over a building which had five or six levels, and 
which was more than 70 feet high, did he have an opinion as to whether 
or not the plaintiff was actually incapacitated because of silicosis from 
performing his duties as such superintendent? Dr. Swisher testified, 
“T have an opinion satisfactory to myself as to whether or not on 
September 16, 1952, Mr. Brinkley was actually incapacitated because 
of silicosis from performing normal labor in this employment which you 
have outlined to me. My opinion is that he is disabled. That he was 
so disabled on September 16, 1952.” 

The crucial finding of fact by the hearing Commissioner was as 
follows: “11. That sometime prior to 16 September 1952 the claimant 
became actually incapacitated by reason of silicosis from performing 
normal labor as plant superintendent, the last occupation in which he 
was remuneratively employed while exposed to the hazard of silicosis, 
and that this incapacity occurred within two years of his said last 
injurious exposure.” . 

The hearing Commissioner concluded as a matter of law that plain- 
tiff was disabled within the meaning of G.S. 97-54 and that his dis- 
ability occurred within two years from 5 October 1950. Award was 
made for ordinary compensation under the provisions of G.S. 97-29 for 
not more than 400 weeks beginning 1 October 1952. 

The defendants appealed to the Full Commission. The case was 
argued before the Commission and remanded on 31 May 1955 for a 
further hearing. Certain additional evidence was taken on 10 May 
1956 and filed with the Commission on 21 May 1956, without any facts 
being found or any conclusions of law having been drawn thereon by 
the hearing Commissioner. Whereupon, the Commission adopted as 
its own the findings of fact, conclusions of law and the award of Deputy 
Commissioner Currin. 

An appeal was taken in apt time to the Superior Court where the 
defendants’ exceptions were overruled and the opinion of the Commis- 
sion affirmed. Defendants appeal, assigning error. 


Fouts & Watson for appellee. 
Proctor & Dameron for appellants. 


N.C] SPRING TERM, 1957. 23 


BRINKLEY V. MINERALS Corp. 


Denny, J. Before considering the principal question involved in 
this appeal, we shall dispose of certain preliminary questions that 
appear on the face of the record. 

In the first place, since the findings of fact and conclusions of law, 
based on the evidence adduced in the original hearing on 28 May 1951, 
were upheld by the Full Commission and affirmed in the Superior Court, 
and from which ruling in the Superior Court no appeal was taken and 
perfected, such findings of fact and conclusions of law will be consid- 
ered as determinative of the plaintiff’s status with respect to disable- 
ment on that date. 

It follows, therefore, (1) that on 28 May 1951 the plaintiff was not 
disabled within the meaning of G.S. 97-54, (2) that he was not at that 
time actually incapacitated because of silicosis from performing normal 
labor in the last occupation in which remuneratively employed as a 
mill superintendent and machinery repairman, and (3) that the plain- 
tiff possessed the capacity of body and mind to work with substantial 
regularity during the foreseeable future in some gainful occupation 
free from the hazards of silicosis. 

In view of the facts found by Chairman Huskins, as the hearing 
Commissioner, and the conclusions of law drawn by him, which were 
upheld as hereinabove pointed out, the plaintiff is not entitled to receive 
any compensation pursuant to the provisions of G.S. 97-29, unless he 
has shown that he became actually incapacitated because of silicosis 
between 28 May 1951 and 5 October 1952 from performing normal 
labor in the last occupation in which remuneratively employed between 
the above dates. G.S. 97-54: Huskins v. feldspar Corp., 241 N.C. 128, 
84 5.E. 2d 645; Duncan v. Carpenter, 2338 N.C. 422, 64 8.E. 2d 410. 

It appears from the record that this case was tried upon the theory 
that the criterion for determining when one afflicted with silicosis is 
actually incapacitated depends upon whether or not he is actually inca- 
pacitated from performing normal labor in the last occupation in which 
remuneratively employed while exposed to the hazards of silicosis, and 
whether or not such incapacity occurred within two years of such last 
injurious exposure. This mav be the correct theory in a case where the 
employee is so incapacitated when removed from the hazards of silicosis 
that he never had any remunerative employment during the next two 
years, as was the case in Singleton v. Mica Co., 285 N.C. 315, 69 S.E. 
2d 707. However, the provisions of our compensation law with respect 
to silicosis and asbestosis contemplate that the State medical authori- 
ties, whose duty it is to examine employees in dusty trades, will not 
permit an employee to remain exposed to silica dust or asbestos dust 
until he becomes actually incapacitated within the meaning of GS. 
97-54. G.S. 97-61. 
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It must be kept in mind that a claim based on disability resulting 
from an ordinary industrial accident as defined in G.S. 97-2(1) means 
‘“Ineapacity because of injury to earn the wages which the employee 
was receiving at the time of injury in the same or any other employ- 
ment.” But where an employee is removed from silica dust, unless 
actually incapacitated at that time, it is contemplated that he will seek 
and obtain other remunerative employment. G.S. 97-61. Even so, if 
within two years from the time of his last exposure to silica dust he 
becomes actually incapacitated to perform normal labor in his last 
occupation in which remuneratively employed, he will be entitled to 
receive ordinary compensation under the general provisions of our 
Workmen’s Compensation Act. G.S. 97-29; G.S. 97-64; Young v. 
Whitehall Co., 229 N.C. 360, 49 8.E. 2d 797. 

On the other hand, “disability” resulting from asbestosis or silicosis 
means the event of becoming actually incapacitated from performing 
normal labor in the last occupation in which remuneratively employed. 
G.S. 97-54. The last occupation in which remuneratively employed 
may be one wholly separate and apart from the employment in which 
the employee was last exposed to the hazards of silicosis. Huskins v, 
Feldspar Corp., supra. 

The reason for allowing two years from the date of the last exposure 
to silica dust in which to determine actual disability from silicosis is 
due to the fact “that silicosis is a progressive disease, the lung changes 
continuing to develop for one or two years after removal of the worker 
from the silica hazard. Reed and Harcourt: The Essentials of Occu- 
pational Diseases, pages 161-174; Reed and Emerson: The Relation 
Between Injury and Disease, pages 182-186; Goldstein and Shabat: 
Medical Trial Technique, pages 773-776; Gray: Attorneys’ Textbook 
of Medicine (2d Ed.), pages 1060-1070.” Young v. Whitehall Co., 
supra. 

We note that the first hearing in this case was held before the deci- 
sion was handed down in Honeycutt v. Asbestos Co., 235 N.C. 471, 
70 S.E. 2d 426, and that the second hearing was held thereafter but 
before the decision in Huskins v. Feldspar Corp., supra. The decision 
in the Honeycutt case, as pointed out by Barnhill, C. J., m the Huskins 
case, seems to have been misconstrued. 

A careful review of the original record in the Honeycutt case reveals 
that Honeycutt was last exposed to asbestos dust on 27 July 1950. 
He was notified by competent medical authority that he had asbestosis 
on 5 August 1950. He filed claim for compensation on 15 November 
1950. Claim for compensation was heard on 4 April 1951 and it was 
found as a fact, supported by competent evidence, that claimant was 
actually incapacitated on 27 July 1950; that he was not physically able 
to continue to perform his duties as a policeman without physical detri- 
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ment to himself, and that there was no reasonable basis upon which to 
conclude that he possessed the actual or potential capacity of body or 
mind to work with substantial regularity during the foreseeable future 
in any gainful employment free from the hazards of asbestosis without 
injury and detriment to his physical condition. This was certainly 
tantamount to a finding that he was actually incapacitated because of 
asbestosis from performing norma! labor in the last occupation in 
which he was remuneratively employed, to wit, that of policeman of 
the Town of Davidson. 

On the present record, there is no finding to the effect that the plain- 
tiff became actually incapacitated by reason of silicosis from perform- 
ing normal labor in the last occupation in which he was remuneratively 
employed prior to 5 October 1952. Moreover, if such a finding had 
been made, there is no evidence to support it. 

The defendants except to and assign as error the finding to the effect 
“that some time prior to 16 September 1952, the claimant became 
actually incapacitated by reason of silicosis from performing normal 
labor as plant superintendent, the last occupation in which he was 
remuneratively employed, while exposed to the hazards of silicosis.” 
It is clear that this finding is bottomed on a misconception of the law 
as to what is meant by the last occupation in which remuneratively 
employed. Under the facts in this case, the plaintiff was continuously 
employed in a gainful occupation free from the hazard of silica dust 
from 5 October 1950 until his retirement on 7 December 1955, which 
constituted the last occupation in which he was remuneratively em- 
ployed. Neither was there a finding below to the effect that there is no 
reasonable basis upon which to conclude that the plaintiff possessed 
the actual or potential capacity of body or mind to work with substan- 
tial regularity during the foreseeable future in any gainful occupation 
free from the hazards of silicosis without injurious detriment to his 
physical condition. On the contrary, the medical testimony in this 
case reveals that from 10 July 1950 until the final examination made 
on 23 May 1953, which was more than two years after plaintiff’s last 
exposure to silica dust, the x-rays revealed no change from previous 
films. 

The appellee seriously contends that he was not really a bona fide 
employee of the defendant employer between 5 October 1950 and the 
date of his retirement on 7 December 1955, under the company’s retire- 
ment system or pension plan. We do not concur in this view. After 
the hearing on 28 May 1951, the plaintiff continued in the employment 
of the defendant employer, staying in the office or in and around the 
supply house, at the plant at Minpro, attending to such duties as were 
assigned to him. When the plant at Minpro burned in July or August 
1951, the plaintiff was sent to Glendon in Moore County to rebuild a 
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plant that had burned. According to his testimony, he was charged 
with the responsibility of supervising the rebuilding of a plant to grind 
pyrophyllite, of buying material, laying out the work, installing the 
machinery, cleaning it up and getting the plant started. He worked 
continuously on this job until March 1952. Thereafter, until March 
1953, he was engaged in looking after his employer’s property at Minpro 
and trying to dispose of certain equipment and material which his 
employer wanted him to sell. Furthermore, the plaintiff testified at 
the hearing on 5 May 1954 that he had not. missed a day from his work 
since May 1951, “I have not missed a day from doing what I got paid 
for doing.” 

We appreciate the seriousness of silicosis. It is incurable. However, 
our compensation law provides only for compensation from silicosis 
where it is established that actual incapacity occurs within the meaning 
of G.S. 97-54 and within two years from the last exposure to silica dust. 
G.S. 97-58. The plaintiff has failed to establish these prerequisites to 
arecovery. Huskins v. Feldspar Corp., supra. 

The judgment of the court below is 

Reversed. 


PAT PENLAND, EMptLoyreErc, v. BIRD COA] COMPANY, INC., EMPLOYER, AND 
AMERICAN FIRE & CASUALTY COMPANY, Carrier. 


(Filed 10 April, 1957.) 


1. Master and Servant § 55d— 


The findings of fact of the Industrial Commission, if supported by any 
competent evidence, are conclusive on appeal even though some incompetent 
evidence may also have been admitted; but a finding not supported by com- 
petent evidence or a finding based on incompetent evidence, is not conclu- 
sive. G.S. 97-86. 


2. Evidence § 48— 


Ordinarily the opinion of a physician is not rendered inadmissible by the 
fact that it is based wholly or in part on statements made to him by the 
patient, if those statements are made in the course of professional treat- 
ment and with a view of effecting a cure, or during an examination made 
for the purpose of treatment and cure, the basis of the expert’s opinion 
being pertinent on the question of probative force but not on the question 
of competency. 


3. Master and Servant § 40e— 


Testimony of claimant and of his expert witness to the effect that the 
injury received in the course of claimant’s employment resulted in partial 
disability because of pain and increased susceptibility to fatigue when 
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performing manual labor, held sufficient to support a finding of partial 
temporary disability, and the admission of the expert that his opinion was 
based upon objective statements of claimant during his professional ex- 
amination of claimant, does not render the expert testimony incompetent. 


4. Master and Servant § 538c— 


Where the record on appeal to the Superior Court from an award of the 
Industrial Commission does not disclose a previous award made to claim- 
ant, defendants’ contention that the award appealed from cannot be sus- 
tained in the absence of a finding of change of condition, is untenable, G.S. 
97-47 being applicable only when it is made to appear that a previous 
award had been made. 


5. Master and Servant § 55d— 


Review on appeal to the Superior Court from an award of the Industrial 
Commission is limited to the record as certified and questions of law pre- 
sented by exceptions duly entered. 


6. Appeal and Error § 34— 


On appeal from a judgment of the Superior Court affirming or reversing 
an award of the Industrial Commission, review is limited to the record that 
was before the Superior Court, and matters which were not in the record 
before the Superior Court, but which are sent up with the transcript, are 
no more a part of the record in the Supreme Court than they were in the 
Superior Court, and may not be made So by certificate of the court below. 


7. Appeal and Error § 1— 


As a general rule, the Supreme Court will consider only such questions 
as were raised in the lower court, and the rule requiring adherence to the 
theory of trial in the lower court ordinarily precludes consideration on 
appeal of grounds of defense or opposition not asserted or relied on in the 
lower court. 


AppEAL by plaintiff from Sink, EH. J., September, 1956, Special Term 
of BUNCOMBE. 

Proceeding under the Workmen’s Compensation Act to determine 
liability of defendant employer and its insurance carrier to plaintiff, 
former employee. 

These are the findings of fact made by the hearing Commissioner: 

“1, That on 27 January 1954 the claimant fell while at work as a 
truck driver for the defendant employer, thereby causing him to suffer 
a broken rib and a punctured lung; that he was thereafter hospitalized 
from the said date and was discharged from said hospital on 7 February 
1954. 

“2 That the claimant returned to work on 1 March 1954 and worked 
until 26 March 1954 when he voluntarily left the employment of his 
employer for reasons unconnected with his injury. 

“3. That as a result of the accident giving rise hereto, the claimant 
now has a permanent partial disability of a general nature in the 
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amount of 15 to 20 per cent. (Note: The finding here of “permanent 
partial disability” instead of “temporary partial disability” is an 
obvious inadvertence. The error is immaterial in view of finding of 
fact number 5 and the Commission’s award based on “temporary par- 
tial disability.’’) 

“4, That on or about 4 June 1954 the claimant returned to his former 
employer and requested that he be rehired, however, as the defendant 
employer had no job available at the time, the request for re-employ- 
ment was denied. 

“5. That since 4 June 1954 because of the injury which he received 
as a result of the accident giving rise hereto, the claimant has been 
temporarily partially disabled and has been only able to earn an aver- 
age weekly wage of $15.00 from said date to the date of the hearing 
in Asheville as above set forth.” 

At the hearing it was stipulated in the record that after the claimant 
was injured “‘the defendants . . . admitted lability and paid claimant 
compensation for temporary total disability from 27 January 1954 to 
1 March 1954.” 

Based on the hearing Commissioner’s findings, an award of compen- 
sation was made for temporary partial disability at the rate of $11.93 
per week from 4 June, 1954, to the date of the hearing, and continuing 
for such additional period of time as the plaintiff’s condition remains 
unchanged, not to exceed the maximum time and amount as provided 
by statute. 

From the findings of the hearing Commissioner and the award based 
thereon, the defendants appealed to the Full Commission, and on appeal 
excepted to findings of fact numbers 3 and 5 and to all crucial conclu- 
sions of the hearing Commissioner. 

The plaintiff testified in part: “They told me I had a broken rib 
and a punctured lung. . . . I worked for Bird Coal Company after my 
injury from the first of March until the 26th of March. It was the 
same heavy work. I quit because I was suffering, hurting in my right 


side. . . . it hurt more when I undertook to lft something. Since that 
time it bothers me every day... . The harder I work the worse it 
hurts. ... I am not able to go out and do physical labor. When I 


undertake to do it, it hurts so bad I can’t stand it in my right side. 
_ .. the suffering and pain that I complain of when I undertake to do 
work is the same side that was injured. My breathing is not as good 
as before, and it hurts when I breathe deep. When I sneeze and cough 
that hurts. When I try to lift my arms it pulls in there or something 
hurts. . . . I do not feel that I can go and do a job of common work 
steady. . . . that is by reason of my injuries. . . . Other than the two 
weeks work I did for Bird Coal Company since I was injured, I have 
done a few little jobs, . . . I farmed a little a few days. . . . Really I 
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don’t know what I have earned since I quit work.”” Cross-EXAMINATION: 
“T have been working a little bit and if I do anything I am tired... . 
I haven’t worked any to amount to anything. . . . some weeks I didn’t 
work, didn’t do anything... . I have not been able to make on an 
average of $15.00 or $20.00 a week in the last year .. . I have a Ford 
truck, pickup. I haul a load or two. . . . they pay me, whatever they 
want to give me, my neighbors. .. . When I was working on March 
26th, . . . it hurt bad enough until I didn’t work. There was pain in 
there. It pained as much then as it does now; it pained when I worked; 
worse when I worked. . . . I went to see Dr. Galloway because I was 
hurting, my side was hurting; he examined me and told me to try it a 
few more days, see if it would work out; I went back to see Dr. Gallo- 
way three or four times, . . . When the company went to pay my last 
compensation, and came to see me three times, I was in a condition to 
sign the closing receipt; I wasn’t ready to sign it. . . . I was still hurt- 
ing at that time. As to whether I signed the closing receipt and took 
the final check, I signed something. ... (Mr. Roberts shows Mr. 
Penland Form #27.) It looks like my signature. I don’t deny that it 
looks like it. I believe at that time they gave me a check, my last check 
when I signed that. . . . As to my condition now being the same as it 
was when I left Bird Coal Company on the 26th of March, .. . it 
isn’t better; I can’t say that it is any worse. I didn’t put in my claim 
earlier because I was trying to work it out.”’ 

Dr. J. P. Chapman, Jr., an admitted medical expert specializing in 
surgery, testified for the plaintiff: that in March, 1955, the plaintiff 
was referred to him by another physician for treatment of his chest 
condition; that the case history as given him by the plaintiff disclosed 
a fractured rib and punctured lung in January, 1954, followed by 
persistent aching pains in the region of his eighth rib, getting worse 
with hard work; that he had no history of any other injury. Dr. Chap- 
man testified that in examining plaintiff he tested him “on his quick- 
ness of motion on the affected side,” for “coordination or awkwardness, 
strength or weakness .. .” He also tested him on his “ability to reach 
and stretch”; that he found ‘‘a delay in the quickness of his movements 
caused by the pain produced when he moves,” amounting to “a func- 
tional disability.””. Dr. Chapman stated that in his opinion the plain- 
tiff has a disability of a general nature of 25 per cent. This, he quali- 
fied by stating on cross-examination that “15 per cent would be roughly 
a fair estimate ... an injury such as was received by this claimant 
would leave some impairment as to his physical condition.” Dr. Chap- 
man later saw the plaintiff on April 7 and 18, 1955. The treatment 
consisted of “salicylates and salimeth which is a muscular relaxant” and 
a rib belt as support. The belt “helped as long as he was not doing 
heavy work. When he increased his work or tried to do heavy work 
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so that his respiration and motion in his chest became greater, even the 
belt did not help. ... he gets worse when he works hard... . It 
would be my opinion that whatever I found in March and April of this 
year (1955) would have been present during most of February, March 
and April of 1954.” Cross-ExamMinaTION: “My examination disclosed 
a negative physical finding of any illness... . He is able towork.... 
The man gets tired easily; he has pain in his chest and the more he 
works at hard work, which is manual labor, the more the pain is; he has 
considerable fatigue; that is what he told me; I found no objective 
symptoms; all findings that I have are based on subjective statements 
made by the claimant ... As a result of my examinations, there was 
no physical cause of disability, nor x-ray cause of disability—none 
deemable.” 

All the defendants’ exceptions were overruled by the Full Commis- 
sion, and the findings and conclusions of the hearing Commissioner 
were affirmed. 

The defendants appealed to the Superior Court, noting exceptions to 
all rulings of the Full Commission in affirming the crucial findings and 
conclusions of the hearing Commissioner. 

When the case came on for hearing in the Superior Court, Judge 
Sink entered judgment sustaining each of the defendants’ exceptions, 
and on the basis of such rulings decreed that the opinion and award 
of the Full Commission be reversed and set aside, 

The plaintiff excepted to the judgment as entered and appealed to 
this Court. 


W. W. Candler and Cecil C. Jackson for plaintiff, appellant. 
Meekins, Packer & Roberts for defendants, appellees. 


JouHnson, J. Decision here turns on whether there is competent evi- 
dence to support the Industrial Commission’s findings that the plain- 
tiff has suffered temporary disability and partial loss of earning capac- 
ity as set out in findings of fact numbers 3 and 5. 

Under the Workmen’s Compensation Act the Industrial Commission 
has the exclusive duty and authority to find the facts relative to con- 
troverted claims, and its findings of fact, except with respect to juris- 
dictional findings (Aycock v. Cooper, 202 N.C. 500, 168 S.E. 569), are 
conclusive on appeal, both to the Superior Court and in the Supreme 
Court, when supported by any competent evidence. G.S. 97-86. Thoma- 
son v. Red Bird Cab Co., 235 N.C. 602, 70 S.E. 2d 706. 

Findings not supported by competent evidence are not conclusive 
and will be set aside on appeal. Logan v. Johnson, 218 N.C. 200, 10 
S.E. 2d 653. The rule is that the evidence must be legally competent; 
and a finding based on incompetent evidence is not conclusive. Plyler 
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v. Charlotte Country Club, 214 N.C. 453, 199 S.E. 622. However, 
where an essential fact found by the Industrial Commission 1s sup- 
ported by competent evidence, the finding is conclusive on appeal, even 
though some incompetent evidence was also admitted at the hearing. 
Carlton v. Bernhardt-Seagle Co., 210 N.C. 655, 188 S.E. 77. 

The defendants in their brief concede that the direct testimony of 
Dr. Chapman, “standing alone, if competent, would support an award.” 
However, the defendants contend that Dr. Chapman’s opinions as to 
plaintiff’s alleged disability should be disregarded and treated as in- 
competent evidence in view of the witness’ admissions made on cross- 
examination to the effect that the testimony was based upon “subjec- 
tive statements made by the claimant.” 

As to this contention, the rule is that ordinarily the opinion of a 
physician is not rendered inadmissible by the fact that it 1s based 
wholly or in part on statements made to him by the patient, 1f those 
statements are made, as in the instant case, in the course of professional 
treatment and with a view of effecting a cure, or during an examination 
made for the purpose of treatment and cure. “In such cases statements 
of an injured or diseased person, while not admissible as evidence of 
the facts stated, may be testified to by the physician to show the basis 
of his opinion.” 20 Am. Jur., Evidence, Sec. 866, p. 729; Annotation: 
65 A.L.R. 1217, p. 1223 et seg. See also: Annotations: 67 A.L.R. 10, 
11, 18; 80 A.L.R. 1527; 180 A.L.R. 977; Wigmore on Evidence, Third 
Ed., Sections 688, 1718, and 1720; Rogers on Expert Testimony, Third 
Ed., Section 131, p. 301 et seg.; McCormick on Evidence (Hornbook), 
Sec. 266; Bryant v. Construction Co., 197 N.C. 639, 150 S8.E. 122, and 
cases there cited; Martin v. P. H. Hanes Knitting Co., 189 N.C. 644, 
127 S.E. 688. 

It may be conceded that the probative force of Dr. Chapman’s testi- 
mony in chief was materially weakened by the admissions made by him 
on cross-examination. Nevertheless, when considered in the light of 
the foregoing principles of law, the opinions given by him were admis- 
sible. His testimony and that of the plaintiff contains ample compe- 
tent evidence to support the crucial findings of fact made by the Indus- 
trial Commission. The court below erred in sustaining the defendants’ 
exceptions to findings of fact numbers 3 and 5. 

The defendants make the further contention that the judgment below 
reversing the award of the Industrial Commission should be upheld on 
another ground, namely, that the award is not supported by a finding 
that plaintiff’s condition underwent a change within the meaning of 
G.S. 97-47. The defendants point to the failure of the Commission to 
find that the plaintiff’s condition changed for the worse after he re- 
turned to work on 1 March, 1954, and assert that the award should 
stand reversed because of this omission. The contention is not sup- 
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ported by the record. The statute, G.S. 97-47, on which the defendants 
rely provides for “review of any award” on the ground of a changed 
condition. Therefore the statute has no application except where it is 
made to appear that a previous award has been made by the Industrial 
Commission. 

In the instant case, the record before the Superior Court discloses 
no previous award of the Industrial Commission, but rather that the 
plaintiff’s claim was determined by the hearing Commissioner on the 
theory that the claim was one for an award of first impression. At the 
hearing it was stipulated by the defendants that they paid plaintiff for 
total disability from the time of the injury until he returned to work 
1 March, 1954. With the facts in respect to previous payment of com- 
pensation so disposed of by stipulation, the hearing Commissioner 
closed the hearing by dictating into the record the gist of the stipula- 
tion of the parties, to the effect that after the plaintiff’s injury the 
defendants “admitted liability and paid claimant for temporary total 
disability from 27 January 1954 to 1 March 1954.” And in making 
up his findings of fact, the hearing Commissioner made no reference to 
the previous payment of compensation, nor to whether there was a 
previous award or whether there was a change of condition after the 
plaintiff returned to work. The crucial finding of the hearing Commis- 
sioner on which the award was made is that as a result of the accident 
the plaintiff has been temporarily partially disabled since 4 June, 1954 
and only able to earn an average weekly wage of $15.00. 

On appeal to the Full Commission the defendants by exceptions 
numbers 5, 6, and 7 challenged the findings and award (1) for failure 
of the plaintiff to prove a change of condition for the worse after 
returning to work, and (2) for want of a finding by the hearing Com- 
missioner of any such changed condition. These exceptions, and also 
all others made by the defendants, were overruled by the Full Commis- 
sion, and the findings, conclusions and award of the hearing Commis- 
sioner were affirmed. All exceptions relating to failure of the Commis- 
sion to find a changed condition were abandoned and not carried for- 
ward on the defendants’ appeal to the Superior Court. Moreover, the 
record on appeal to the Superior Court nowhere discloses any previous 
award made by the Industrial Commission. Thus the question whether 
the plaintiff’s condition had undergone a change within the purview 
of G.S. 97-47 was not presented for review before the Superior Court. 
The defendants’ appeal was heard and determined in the Superior 
Court, as before the hearing Commissioner, upon the theory that the 
challenged award was one of first impression. 

The record as certified to this Court by the Superior Court includes 
documents which disclose for the first time that an order in the nature 
of an award may have been made by the Industrial Commission ap- 
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proving a settlement between the plaintiff and the defendants. The 
first of these documents is an uncaptioned order or award of the Com- 
mission. It recites the filing by the ‘‘above parties” (but nowhere are 
the names of the parties shown) of an agreement for compensation for 
disability on I. C. Form No. 21 (26) for approval. The order recites 
approval of the agreement as “a formal award of the Industrial Com- 
mission.” However, the agreement is not attached and none of its 
terms are disclosed, except a recital that claimant is “due compensation 
at the rate of $22.48 per week, payable weekly, beginning February 4, 
1954.” The other document added to the record on appeal to this 
Court is a “closing receipt” signed by the plaintiff Penland on 3 May, 
1954. It acknowledges receipt of compensation payments totalling 
$102.76 as compensation for Injuries sustained on 27 January, 1954, and 
recites that payments stop upon execution of the receipt, but that if 
claimant’s condition changes for the worse, further compensation may 
be claimed by notifying the Industrial Commission within one year 
from 3 May, 1954. This receipt purports to have been filed with the 
Industrial Commission 14 May, 1954, but no formal approval by the 
Commission is shown, 

Even if the foregoing documents had been included in the record 
before the Superior Court, it may be doubted, because of their frag- 
mentary character and incompleteness, that they are sufficient to have 
presented for review the question of changed condition within the 
meaning of G.S. 97-47. Especially is this so in view of the defendants’ 
failure to carry forward to the Superior Court their exceptions directed 
to the question of changed condition. But conceding arguendo the 
sufficiency of the documents, this procedural question arises: May the 
defendants claim the benefit of matters in the record on appeal to this 
Court which were not in the record on appeal to the Superior Court, 
and on the basis of such matters reassert in this Court a defense which 
on exceptions duly noted was first asserted before the Full Commission 
but thereafter abandoned and not carried forward on appeal to the 
Superior Court? A negative answer would seem to be required under 
application of these established principles of procedural law: 

When an appeal is taken from the Industrial Commission, the statute, 
G.S. 97-86, requires that a certified transcript of the record before the 
Commission be filed in the Superior Court. Anderson v. Heating Co., 
238 N.C. 138, 76 S.E. 2d 458. When the appeal comes on for hearing, 
it is heard by the presiding judge who sits as an appellate court. His 
function is to review alleged errors of law made by the Industrial Com- 
mission, aS disclosed by the record and as presented to him by excep- 
tions duly entered. Necessarily, the scope of review is limited to the 
record as certified by the Commission and to the questions of law there- 
in presented. Worsley v. Rendering Co., 239 N.C. 547, 80 S.E. 2d 467. 
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On appeal from a judgment of the Superior Court affirming or reversing 
an award of the Industrial Commission, the Supreme Court acts upon 
the record that was before the Superior Court, and upon that alone, and 
if the record was defective, it should have been amended in the Supe- 
rior Court. The Supreme Court can judicially know only what appears 
in the record which was before the Superior Court. See Lewter v. 
Enterprises, Inc., 240 N.C. 399, 82 8.E. 2d 410; Baker v. Varser, 240 
N.C. 260, 82 S.E. 2d 90; Glace v. Throwing Co., 289 N.C. 668, 80 S.E. 
2d 759; Utilities Commission v. Ray, 286 N.C, 692, 73 S.E. 2d 870. 
Accordingly, matters which were not in the record before the Superior 
Court, but which are sent up with the transcript to the Supreme Court, 
are no more a part of the record in the Supreme Court than they were 
in the Superior Court, and may not be made so by certificate of the 
court below. 

Moreover, the general rule obtains with us that an appellate court 
will consider only such questions as were raised in the lower court. 
Greene v. Spivey, 236 N.C. 485, 73 S.E. 2d 488. And the rule requiring 
adherence to the theory pursued below operates ordinarily to preclude 
the consideration, on appeal to the Supreme Court, of grounds of defense 
or opposition not asserted or relied on in the lower court. Collier v. 
Mills, 245 N.C. 200, 95 S.E. 2d 529; Paul v. Neece, 244 N.C. 565, 
94 S.E. 2d 596; Lyda v. Marion, 239 N.C. 265, 79 S.E. 2d 726; Leggett 
v. College, 234 N.C. 595, 68 S.E. 2d 263. 

It thus appears that the record here does not present for decision 
the question whether the award made by the Industrial Commission 
should stand reversed for want of a finding that the plaintiff’s condition 
underwent a change within the meaning of G.S. 97-47. Even so, it may 
be doubted that the plaintiff’s claim is subject to overthrow by appli- 
cation of this statute on a merit basis. See Smith v. Red Cross, 245 
N.C. 116, at p. 122, 95 S.E. 2d 559, at p. 563. 

The judgment of the Superior Court setting aside the award of the 
Industrial Commission is 

Reversed. 


A. M. THOMPSON vy. L. L. LASSITER. 
(Filed 10 April, 1957.) 
1. Automobiles § 55— 


Liability of the father for the negligence of the son in operating a family 
purpose car is predicated upon the doctrine of respondeat superior. 
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2. Judgments § 32— 


While the plea of res judicata ordinarily requires an identity of parties, 
a person not a party to the prior action may be bound by the judgment 
rendered therein if he had a proprietary or financial interest in the judg- 
ment or in the determination of the issues involved therein, and either indi- 
vidually or in cooperation with others controlled the presentation or prose- 
cution of his side of the case. 


8. Same: Automobiles § 48—Father contingently liable under family car 
doctrine who defends as guardian ad litem suit against minor son held 
estopped by judgment therein. 

In a suit by a passenger in a car against the driver thereof, the drivers 
of the two other cars involved in the collision were made parties on the 
original defendant’s cross-complaint. The father of the minor driver was 
appointed guardian ad litem and defended the action, and judgment was 
rendered in favor of the passenger upon adjudication that the negligence 
of all three drivers concurred in proximately causing the injuries. The 
father of the minor driver thereafter instituted this suit against the driver 
of one of the cars to recover damages to his automobile, medical expenses 
and loss of earnings and services of his minor son. Held: The second 
action was properly dismissed upon the plea of res judicata, since the 
father, in defending the cross-action in the prior suit, exercised complete 
control of his son’s defense, and in doing so was defending the cross-action 
as much for his own protection as for that of his son, in view of the fact 
that the father would be liable to the plaintiff in that action under the 
family purpose doctrine and could have been sued if the judgment against 
the son had not been satisfied. 


AppEAL by plaintiff from Sharp, Special Judge, January Extra Civil 
Term 1957 of MECKLENBURG. 

This is a civil action instituted by the plaintiff against the defendant 
to recover damages suffered by him in a collision between an automobile 
driven by the defendant and a family purpose automobile owned by 
the plaintiff and being driven by the plaintiff’s minor son, Haskelle M. 
Thompson. 

The plaintiff seeks a judgment: (1) in the amount of $2,000 for 
damage to his automobile, and (2) in the amount of $5,000 for medical 
expense and loss of earnings and services of his minor son. 

On 26 January 1955, a few days prior to the time this action was 
instituted (on 3 February 1955), one Jsaae Crawford instituted an 
action also against the defendant in this action in which he alleged 
that he was a passenger in a third automobile, being operated by one 
Nathaniel Harris, which collided with the defendant’s automobile im- 
mediately following the collision between the defendant’s automobile 
and plaintiff’s automobile. In that action, the defendant Lassiter set 
up a cross-action against both Nathaniel Harris, the driver of the third 
automobile, and Haskelle M. Thompson, plaintiff's minor son who was 
the driver of plaintiff’s automobile, alleging that, if he, Lassiter, was 
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negligent, then Nathaniel Harris and Haskelle M. Thompson were 
jointly and concurrently negligent with him and that such joint and 
concurring negligence, with the negligence of the defendant Lassiter, 
was also a proximate cause of such collision and damage as the plain- 
tiff (Isaac Crawford) may have sustained. Nathaniel Harris and 
Haskelle M. Thompson were made parties defendant in order that the 
defendant Lassiter might litigate his right to contribution under the 
provisions of G.S. 1-240, in the event the plaintiff recovered a judg- 
ment against the defendant Lassiter. 

The plaintiff in this action was appointed guardian ad htem for his 
son in the other action and filed an answer for and on behalf of Has- 
kelle M. Thompson, alleging that the collision was caused solely by 
the negligence of the defendant Lassiter. The case was tried before a 
jury in August 1956 in the Superior Court of Mecklenburg County and 
the jury found the defendant Lassiter guilty of negligence and that 
the negligence of the defendants Haskelle M. Thompson and Nathaniel 
Harris concurred with the negligence of Lassiter in causing the plain- 
tiff’s injuries, and awarded the guest passenger Crawford the sum of 
$4,000. 

A judgment was entered in accordance with the jury’s verdict and in 
the present action the defendant Lassiter was permitted to amend his 
answer to allege the judgment in the Crawford case as a plea in bar or 
res judicata with respect to the present action. 

Upon the foregoing facts the court held “‘the judgment entered in the 
civil action commenced by Isaac Crawford v. L. L. Lassiter, in which 
Haskelle M. Thompson was interpleaded for contribution and which 
cross-action was defended for the said Haskelle M. Thompson by A. M. 
Thompson, constitutes a bar to the maintenance of this proceeding by 
A. M. Thompson.” 

Plaintiff appeals, assigning error. 


Craighill, Rendleman & Kennedy for appellant. 
Carpenter & Webb for appellee. 


Denny, J. The sole question presented for determination on this 
appeal is this: Does the fact that a father acted as guardian ad litem 
for his minor son in defending a cross-action against the son (who was 
driving a family purpose automobile owned by the father), in an action 
in which a passenger in a third automobile was the plaintiff, and the 
defendant in this action was also the original defendant in the former 
action, make the decision on the cross-action in the former litigation 
binding on the father in an action to recover in his individual capacity 
for medical expenses and loss of earnings and services of the son and 
damage to his automobile? 
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The appellant is relying upon the decision in Rabil v. Farris, 213 
N.C. 414, 196 S.E. 321, and similar cases, to obtain a reversal of the 
ruling below. The Rabil case and the decisions cited in support thereof 
dealt only with actions brought by a guardian or next friend for and 
on behalf of the infant, and held in such cases that the guardian or next 
friend was not a party to the action but that the infant was the real 
plaintiff. Therefore, when the father acted as guardian or next friend 
under those circumstances, the cases have held that he was not estopped 
from bringing an action to recover damages for expenses incurred and 
loss of services due to injuries to his minor child. It does not appear in 
the Rabil case or any of the other cases cited therein, that the father, 
acting as guardian or next friend of his infant child, was called upon 
to defend a cross-action against such child, or what effect an adverse 
verdict against the minor in such a cross-action would have had upon 
the question of res judicata with respect to the father’s right to bring 
a separate suit for loss of services or medical expenses. 

In this connection, however, we call attention to what was said in 
the case of Johnston County v. Ellis, 226 N.C. 268, 38 S.E. 2d 31, with 
respect to the comparable duties of a next friend and a guardian ad 
litem. The action was brought by the plaintiff to foreclose a tax lien, 
and without amending the pleadings or obtaining the consent of the 
court, a new and independent matter was brought in by an intervener 
and litigated. A next friend for certain minors in the tax case, either 
by express consent or consent implied through some failure on his part 
to act, permitted a judgment to be entered against said minors with 
respect to the independent cause of action. This Court said: ‘The 
Court is of the opinion that Ellis as next friend could give no consent, 
and that no implication arises of a consent which he was not capable of 
giving. Even if his powers and duties as next friend had been com- 
parable to those of a guardian ad litem—which they were not—he 
would have had no power to consent to a judgment of this kind without 
special authority of the court; Butler v. Winston, 223 N.C, 421, 425, 
27 S.E. 2d 124; and the judgment would have been invalid without it; 
but his office as next friend of his minor suitors did not extend to their 
general defense. .. . We think it essential to orderly procedure, and 
to the better protection of the rights of infants and other non sui juris, 
to adhere to the distinctions between next friends and guardians ad 
litem or general guardians traditional in our practice and formally 
recognized and implied in our statutes: G.S. 1-64; G.S. 1-65 to 1-67; 
McIntosh, Civil Procedure, pp. 237, 238, Secs. 253, 254. These distinc- 
tions stem mainly from the circumstance that a next friend is appointed 
to bring or prosecute some proceeding in which the infant suitor is 
plaintiff, or at least where some right is positively asserted; while a 
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guardian ad litem is appointed to defend. In legal effect, the distinc- 
tions are substantial and not merely formal.” 

We have held in several cases that the father of an injured minor may 
waive his right to recover for expenses incurred, in treating such child 
for his injuries, loss of time and diminished earning capacity during 
minority and permit the child to recover the full amount to which both 
would be entitled. Consequently, when a father institutes an action as 
next friend or guardian in behalf of his minor child and casts his plead- 
ings and conducts the trial on the theory of the child’s right to recover 
for medical expenses, loss of services or diminished earning capacity 
during minority as well as thereafter, he will be estopped from asserting 
a claim thereafter for such loss. Pascal v. Transit Co., 229 N.C. 435, 
50 S.E. 2d 534; Shields v. McKay, 241 N.C. 37, 84 S.E. 2d 286. 

However, if a parent brings an action as next friend or guardian in 
behalf of a minor child and pleads as elements of damage the loss of 
earnings during minority, and expenditures for treatment of injuries 
sustained, the defendant may have such allegations stricken from the 
complaint for misjoinder of causes of action if the objection to the 
misjoinder is made in apt time. Ellington v. Bradford, 242 N.C. 159, 
86 S.E. 2d 925. 

It must be conceded that the relationship between the present plain- 
tiff and the son, Haskelle M. Thompson, in the former action was not 
one of privity, but was that of principal and agent or master and 
servant. Ordinarily, where the principal or master is not a party to 
the suit against his agent or servant, and the principal or master does 
not participate in the defense of the action, he will not be estopped by 
the judgment. Queen City Coach Co. v. Burrell, 241 N.C. 432, 85 S.E. 
2d 688. However, where the doctrine of respondeat superior is or may 
be invoked, the injured party may sue the agent or servant alone, and 
if a judgment is obtained against the agent or servant and such judg- 
ment is not satisfied, the injured party may bring an action against 
the principal or master. In such case, however, the recovery against 
the principal or master may not exceed the amount of the recovery 
against the agent or servant. MacFarlane v. Wildlife Resources Com., 
244 N.C. 385, 93 8.E. 2d 557; Bullock v. Crouch, 243 N.C. 40, 89 S.E. 2d 
749; Pinnix v. Griffin, 221 N.C. 348, 20 S.E. 2d 366, 141 A.L.R. 1164. 
On the other hand, if the agent or servant satisfies the judgment against 
him or obtains a verdict in his favor, no action will lie against the 
principal or master. Pinnix v. Griffin, supra; Leary v. Land Bank, 
215 N.C, 501, 2 S.E. 2d 570; Whitehurst v. Elks, 212 N.C. 97, 192 S.E. 
850. See also 50 C.J.S., Judgments, section 757, page 279, where the 
authorities are assembled. 

In the case before us, we are not dealing with the ordinary relation- 
ship of parent and child on the question presented. A father’s liability, 
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if any, under the family purpose doctrine, arises under the doctrine of 
respondeat superior. Queen City Coach Co. v. Burrell, supra; Ewing 
v. Thompson, 233 N.C, 564, 65 8.E. 2d 17; Hawes v. Haynes, 219 N.C. 
535, 14 8.E. 2d 503; Vaughn v. Booker, 217 N.C. 479, 8 S.E. 2d 603; 
Robertson v. Aldridge, 185 N.C. 292, 116 S.E. 742; Clark v. Sweaney, 
176 N.C. 529, 97 S.E. 474; Brittingham v. Stadiem, 151 N.C. 299, 66 
S.E. 128. 

Ordinarily, the plea of res judicata may be sustained only when 
there is an identity of parties, of subject matter, and of issues. Reid v. 
Holden, 242 N.C. 408, 88 8.E. 2d 125. Even so, there is a well estab- 
lished exception to this general rule. This Court, in the case of Light 
Co. v. Insurance Co., 238 N.C. 679, 79 S.E. 2d 167, speaking through 
Devin, C. J., said: “The principle invoked is stated in Restatement of 
Judgments, sec. 84, as follows: ‘A person who is not a party but who 
controls an action, individually or in cooperation with others, is bound 
by the adjudications of litigated matters as if he were a party if he has 
a proprietary interest or financial interest in the Judgment or in the 
determination of a question of fact or a question of law with reference 
to the same subject matter, or transactions; if the other party has 
notice of his participation, the other party is equally bound.’ 

“The rule is stated in 50 C.J.S. 318, as follows: ‘A person who is 
neither a party nor privy to an action may be concluded by the judg- 
ment therein if he openly and actively, and with respect to some interest 
of his own, assumes and manages the defense of the action. A person 
who is not made a defendant of record and is not in privity with a 
party to the action may, as a general rule, subject himself to be con- 
cluded by the result of the litigation if he openly and actively, and 
with respect to some interest of his own, assumes and manages the 
defense of the action, although there is some authority to the contrary.’ 
See also Freeman on Judgments, see. 482; 30 A.J. 960.” (Emphasis 
added.) 

Likewise, with respect to the rule ordinarily requiring identity of 
parties, it is stated in 30 Am. Jur., Judgments, section 224, page 957, 
“These rules have been denied application, however, where a party to 
one action in his individual capacity and to another action 1n his repre- 
sentative capacity, is in each case asserting or protecting his individual 
rights.” See also 30 Am. Jur., Judgments, section 248, page 977, and 
Anno.—Res Judicata—Participation in Suit, 139 A.L.R. 12, where the 
annotator cites hundreds of decisions from thirty-four State jurisdic- 
tions, Federal courts, and the District of Columbia, in support of the 
above view. | 

Certainly the plaintiff herein as guardian ad litem for his minor son 
in defending the cross-action in the case of Crawford v. Lassiter took 
every action he could have taken if he had been a defendant himself. 
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Furthermore, in his capacity as guardian ad litem for his son, in de- 
fending the cross-action he exercised complete control of his son’s 
defense including the right of appeal. In doing so, he necessarily was 
defending the cross-action as much for his own protection as for that 
of his son. The mere fact that he was his son’s guardian ad litem did 
not remove the factual existence of the relationship of principal and 
agent that existed between the father and the son with respect to the 
very matter in litigation. Campbell v. Casualty Co., 212 N.C. 65, 
192 S.E. 906; Ocean Accident and Guarantee Corp. v. Felgemaker 
(C.C.A. 6th Cir.), 143 F. 2d 950. 

The facts in the case of Queen City Coach Co. v. Burrell, supra, are 
clearly distinguishable from the facts presented on this record. Parker, 
J., in speaking for the Court in the Burrell case, said: “There is no 
allegation in the plea in bar that plaintiff here had anything to do with 
Canipe’s case in Burke County, nor any evidence to that effect... . 
The present plaintiff was not a party to Canipe’s action in Burke 
County. It had no control over the conduct of Canipe’s trial; it could 
not cross-examine opposing witnesses, or offer witnesses of its own 
choice.” However, all these rights and privileges were not only avail- 
able to but exercised by the plaintiff herein as guardian ad litem of his 
minor son in the defense of the cross-action against his son in the 
previous litigation. 

For the reasons stated, the judgment of the court below will be 
upheld. 

Affirmed. 


A. W. BUMGARNER v. DR. W. M. CORPENING anv Wire, AVIS 
CORPENING. 


(Filed 10 April, 1957.) 
1. Boundaries § 6— 
Title or ownership is not directly in issue in a processioning proceeding, 
and the proper issue to be submitted to the jury is as to the true location 
of the dividing line between the lands of the respective parties. 


2. Same— 


Where, in a proceeding to establish the boundary between adjoining 
landowners, respondents file answer denying location of the boundary as 
contended by petitioner and also allege ownership of the disputed area by 
specific description in the answer, the proceeding in effect becomes an 
action to quiet title, G.S. 41-10, and on appeal to the Superior Court issue 
involving ownership is properly submitted to the jury. 


8. Boundaries § 3b— 


Where the owner of a tract of land divides it by deeds, each calling for 
a road as the boundary between the tracts, the road is the true dividing 
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line, and conflicting evidence of the respective parties as to the location 
of the road at that time is properly submitted to the jury. 


4, Adverse Possession § 15— 


Where the parties claim under deeds from a common source calling for 
a road as the dividing line between the tracts, but subsequent deeds in 
the chain of title of respondents describe the land by specific description 
without reference to the road, respondents are entitled to claim the land 
encompassed in the description in the intermediate deeds as under color of 
title, and when they offer evidence of adverse possession under their deeds, 
an instruction limiting their claim to the road as it existed at the time of 
the execution of the deeds from the common source, is error. 


5. Adverse Possession § 16— 


Where the description in the deed from the common source of title is 
enlarged in descriptions in subsequent deeds in the chain of title, the party 
claiming the additional land by adverse possession under color of title 
must show actual possession of the additional land, since possession under 
the deed from the common source could not be constructively extended to 
include the additional land. 


6. Adverse Possession § 23-— 


Conflicting evidence as to the character or extent of the possession under 
color of title raises the issue for the determination of the jury. 


ApprEaL by defendants from Pless, J., January 1957 Term, CALDWELL. 

On 6 June 1955 A. W. Bumgarner instituted a special proceeding in 
the Superior Court of Caldwell County against W. M. Corpening. His 
petition, filed when the summons issued, alleged that petitioner was the 
owner of a tract therein specifically described, that the defendant was 
the owner of an adjoining tract, that the location of the boundary be- 
tween the two tracts was in dispute. The petition asserts the true loca- 
tion of the disputed boundary is: ‘‘Thence with the center of the old 
Lovelady Road, North 61 deg. 30’ East 14 poles, North 41 deg. East 
8 poles, North 24 deg. 30’ East 16 poles, North 38 deg. East 20 poles, 
North 58 deg. 30’ East 30 poles to a maple tree on the south bank of 
Gunpowder Creek.” The boundary asserted by petitioner is his north- 
ern boundary. He prays that the line between plaintiff and defendant 
be established in accordance with his contention. . 

Defendant W. M. Corpening answered. He admitted that he and 
petitioner were adjoining property owners, that the boundary between 
their property was in dispute. He denied that the line separating their 
properties was as alleged by petitioner. He alleged he was the owner 
of a tract of land specifically described in his answer and averred that 
the true boundary between his land and the land of the petitioner ran: 
“Thence South 40 deg. West 76 poles to a stake, formerly a pine; thence 
South 58144 deg. West 15 poles to a post oak.” He alleged: “the line 
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as claimed by the petitioner is not the correct line, but the line as set 
out by the defendant is the correct line, and this defendant requests that 
the line be established . . .” 

Pursuant to an order of the clerk, a survey was made and a map 
filed showing the contentions of the parties. The line claimed by peti- 
tioner begins at a pine indicated by the figure 1 and the letter A on the 
old Lovelady Road and runs with the old Lovelady Road as located 
by petitioner to figure 5, a point on Gunpowder Creek, a short distance 
north of the point where Lovelady Road crosses the creek. The loca- 
tion of the line claimed by petitioner is indicated on the map by the 
figures 1, 2, 3, 4, 5. 

Defendant asserts his southern boundary is depicted on the map as 
beginning at letter B, a large maple on Gunpowder Creek. This point 
is south of figure 5 and north of the point where the old Lovelady Road 
crosses Gunpowder Creek. The line claimed by defendant runs from 
this point south 47 west to a pine on the Lovelady Road indicated by 
the letter A and the figure 1. 

The clerk held a hearing and fixed the location of the line dividing 
the properties of petitioner and defendant. From this judgment an 
appeal was taken to the Superior Court in term. 

During the course of the trial Avis Corpening, ite of W. M. Cor- 
pening, voluntarily made herself a party defendant and the pleadings 
were amended accordingly. 

The court submitted, as determinative of the controversy, issues 
which were answered as follows: 

“1. Is the petitioner A. W. Bumgarner the owner of the disputed 
lands lying generally to the North of the lines marked A to B on the 
Court Map? 

‘Answer: YES. 

“2. Are the respondents Dr. W. M. Corpening and wife the owners 
of the said lands? 

“Answer: No.” 

Judgment was thereupon entered adjudging petitioner the owner of 
the area in controversy, describing 1t by metes and bounds. Defend- 
ants appealed. 


W. H. Strickland for plaintiff appellee. 
L. M. Abernethy and Hal B. Adams for defendant appellants. 


Ropman, J. The court charged the jury: “Ordinarily, gentlemen, 
we have somebody that has an older title and somebody that has been 
in possession of the land in dispute. In this case, gentlemen, they both 
go back to a common source of title. They both claim from one of the 
great-grandfathers, Bumgarner, so neither has an older title than the 
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other, and neither has exercised any possession of it up until the last 
three or four years and it takes at least seven years to acquire title by 
possession .. .” 

Defendants excepted to the quoted portion of the charge, insisting 
that the court had misconstrued the nature of the controversy and 
failed to give effect to evidence in support of the title asserted by 
defendants. The exception is appropriately taken. The issues and 
judgment establish that title was put in issue. The charge proceeds 
upon the assumption that only a question of boundary is involved. 

In processioning proceedings the proper issue is: ‘‘Where is the true 
location of the dividing line between the lands of the plaintiff and those 
of the defendants?” Welborn v. Lumber Co., 238 N.C. 238, 77 S.E. 2d 
612; Goodwin v. Greene, 237 N.C. 244, 74 S.E. 2d 6380; Cornelison v. 
Hammond, 225 N.C. 535, 35 S.E. 2d 633; McCanless v. Ballard, 222 
N.C. 701, 24 8.E. 2d 5285. 

Title or ownership is not directly put in issue in a processioning pro- 
ceeding. Nesbitt v. Fairview Farms, Inc., 239 N.C. 481, 80 8.E. 2d 472; 
Brown v. Hodges, 230 N.C. 746, 55 8.E. 2d 498; Roberts v. Sawyer, 
229 N.C. 279, 49 S.E. 2d 468; Geddie v. Williams, 189 N.C. 333, 127 
S.E. 423; Nash v. Shute, 182 N.C. 528, 109 S.E. 353; Parker v. Parker, 
176 N.C. 198, 97 S.E. 223; Cole v. Seawell, 152 N.C. 349, 67 S.E. 753. 

Where a special proceeding is begun to fix the location of the dividing 
line between two tracts of land, and defendant, by his answer, puts 
title to the disputed area in issue by alleging ownership, the proceeding 
in effect becomes an action to quiet title as provided by G.S. 41-10. 
Simmons v, Lee, 230 N.C. 216, 53 8.E. 2d 79; Roberts v. Sawyer, supra; 
Clark v. Dill, 208 N.C. 421, 181 S.E. 281. When the question of title 
is raised, the clerk should transfer the proceeding to the Superior Court 
in term. G.S. 1-399. 

The issue involving ownership was properly submitted to the jury. 
This is so because defendant, by his answer, asserts ownership of a 
specific tract of land which includes the area in dispute. Boundary was 
also at issue. 

The evidence discloses that the land to which petitioner asserts title 
was originally owned by Thomas Bumgarner. The land to which de- 
fendants assert title was likewise originally owned by Thomas Bum- 
garner. In August 1889 Thomas Bumgarner made a deed to T. C. 
Bumgarner and wife, Polly, for lot number 6, describing it by metes 
and bounds. The pertinent part of the description in that deed reads: 

“ . . to a whiteoak by the std of Lovelady N. then E 39 north with 
the road 26 P. to posteoak corner of Lot No. 1 and 2 same course 14 P. 
to pine then North 56 E with the road 70 P to a maple near the ford of 
Big Gunpowder Creek .. .” 


44 IN THE SUPREME COURT. [246 


BUMGARNER VU, CORPENING. 


The pine referred to is indicated on the court map by the figure 1 
and the letter A. Its location is not in controversy. Defendants, as 
hereafter noted, connect their claim of ownership with the foregoing 
deed, but it is not their only source of title to the disputed area. 

Petitioner traces his title to a deed from Thomas Bumgarner to 
M. L. D. Bumgarner dated August 1889. The pertinent portion of the 
description in that deed is: “. . . North 60 E. with the Road 14 poles 
to a pine then North 86 E. with R. 70 poles to maple near Big Gun- 
powder ford... .” 

As between the grantees of Thomas Bumgarner, the Lovelady Road 
was the true dividing line. Trust Co. v. Miller, 243 N.C. 1, 89 S.E. 2d 
765; Newkirk v. Porter, 237 N.C. 115, 74 S.E. 2d 235; Lance v. Cogdill, 
236 N.C, 134, 71 S.E. 2d 918; Gray v. Coleman, 171 N.C. 344, 88 S.E. 
489. Petitioner offered evidence to support his contention that the 
Lovelady Road in 1889 was not a straight line but conformed with the 
location shown on the map by the figures 1, 2, 3, 4, and 5. Defendants 
offered evidence to support their contention that the correct location 
of the Lovelady Road in 1889 was a straight line from the pine, letter A, 
to letter B on Gunpowder Creek. 

If defendants’ contention as to the location of the road was correct, 
he had the superior title to the disputed area as all of the deeds under 
which petitioner asserted title fixed the road, as his northern boundary 
and he asserted no other source of title. It was proper for the court 
to submit this aspect of the case to the jury. He did so in this lan- 
guage: ‘‘Now, gentlemen of the jury, this case relates to where the 
lines of Lot #6 of the old Bumgarner lands is; that is the question that 
you have to decide, that is the line in question, the one between Mr. 
Bumgarner and Dr. Corpening.”’ 

Defendants excepted to this instruction. Their exception is well 
taken. As stated, the location of Lovelady Road was one phase of the 
case, but it was not necessarily conclusive, and the court should not 
have so limited it. Defendants do not limit their claim to the disputed 
area to the title derived from Thomas Bumgarner. They rely on the 
descriptions contained in the subsequent deeds and possession there- 
under as an additional source of title. 

In July 1988 Mrs. T. C. Bumgarner conveyed to Mrs. Coyt Wallace 
the lands claimed by the defendants. The pertinent calls in that deed 
are: “. . . then down said creek South 3 deg. West 46 poles to a large 
maple at the West bank of creek; thence South 40 deg. West 76 poles 
to a stake formerly a pine . . .” This description is used in the deed 
from Mrs. Coyt Wallace to T. A. Bean dated in 1943 and in the deed 
from Martin, commissioner, to defendants dated 20 June 1947. The 
absence of the reference to the road in these deeds leaves nothing to 
control course and distance. Hence, if the Lovelady Road was located 
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in 1889 as petitioner contends, defendants had good title south as far 
as the road (the boundary fixed by Thomas Bumgarner, the common 
source), and color of title from 5 July 1988 (the date of the deed from 
Mrs. Bumgarner to Mrs. Wallace) to that area lying between the road 
and the southern line called for in the deed. Trust Co. v. Miller, supra; 
Whiteheart v. Grubbs, 232 N.C. 236, 60 S.E. 2d 101; Vance v. Guy, 
223 N.C. 409, 27 S.E. 2d 117; Ingram v. Colson, 14 N.C. 520. 

Defendants, having color of title, could acquire good title by seven 
years’ continuous adverse possession under their color, but such posses- 
sion, in order to perfect title, must be an actual possession of the dis- 
puted area. Whiteheart v. Grubbs, supra; Berry v. Coppersmith, 212 
N.C, 50, 198 S.E. 3; Boomer v. Gibbs, 114 N.C. 76. Actual possession 
of the land acquired from the common source would not be construc- 
tively extended so as to constitute possession of the land to which 
defendants only had color of title. 

K. M. Bean, a witness for defendants, testified: ‘This land that is in 
controversy here has been in our possession for years, I mean the T. C. 
Bumgarner heirs. It was his before he died, and it was in Aunt Polly’s 
possession before she died. After she died it went to Coyt Wallace. 
She had it divided up herself, and it has been in the possession of T. C. 
Bumgarner and Mrs. T. C. Bumgarner and Mrs. Wallace, and T. A. 
Bean and on down to Dr. Corpening.” 

Thus there was evidence that the defendants’ ancestors in title had 
had possession of the land in controversy under color for more than 
seven years. 

Defendant W. M. Corpening testified that he had had possession of 
the land “as surveyed” since the date of his deed in 1947. The action 
was instituted 7 June 1955. True, the defendant, on cross-examination, 
testified that he had only had the area in controversy under fence some 
two or three years before the institution of the action, but the conflict 
in the testimony, if there was conflict, as to the character or extent of 
the possession was @ question for the jury. 

Defendants were at liberty to establish their title to the land in con- 
troversy without having to plead the source or manner in which they 
acquired title. Jones v. Percy, 237 N.C. 289, 74 8.E. 2d 700; Richards 
v. Smith, 98 N.C. 509. 

On the record presented, defendants were entitled to have the jury 
determine not only the location of the Lovelady Road with the burden 
on the petitioner, but the possession of the area in controversy under 
color for the statutory period with the burden of establishing that fact 
on defendants. 

New trial. 
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W.S. EDWARDS v. G. C. HUNTER anp Wirt, LINA HUNTER. 
(Filed 10 April, 1957.) 


1. Highways § 11— 


2. Same— 


The procedure for the establishment of a neighborhood public road, as 
well as the procedure to establish discontinuance thereof, is by special pro- 
ceeding before the clerk, and although an interlocutory injunction in con- 
nection with the proceeding under the statute may be issued only by the 
judge, the Superior Court does not have original jurisdiction of the pro- 
ceeding. G.S. 136-67, G.S. 1386-68. 


¢ 


This action was instituted to restrain defendants from blocking an 
alleged neighborhood road, constituting a segment of an old abandoned 
highway, situate on defendants’ land and sought to be used by plaintiff, 
owner of adjoining land. The complaint did not allege that the road was 
a neighborhood public road or any basis for the establishment of a neigh- 
borhood public road, but did allege facts upon which the action could be 
maintained to establish an easement appurtenant. Held: Demurrer to 
the jurisdiction on the ground that the proceeding was in the original 
jurisdiction of the clerk, was properly overruled. 


8. Appeal and Error § 50— 


While the findings of fact, as well as the conclusions of law, are review- 
able on appeal from the granting of an interlocutory injunction, it will be 
presumed that the findings of fact made by the hearing judge are correct, 
and the burden is on the appellant to assign and show error. 


4 


4. Injunctions § 8— 


A temporary order issued in the cause should be continued to the hear- 
ing upon plaintiff’s showing of a prima facie right to the primary equity 
when the relief sought will be irrevocably lost if the status quo is not 
preserved to the hearing. 


5. Same— 


Plaintiff sought a permanent injunction to restrain defendants from 
blocking a private roadway on their lands. The findings established that 
the use of the road by plaintiff was not necessary for ingress and egress 
to his land, but was a matter of mere convenience, based upon the right 
to an easement appurtenant. Held: The continuance of a temporary re- 
straining order to the hearing involved only the relative conveniences and 
inconveniences to the respective parties. and the dissolution of the tempo- 
rary order rested largely in the discretion of the hearing judge and will 
not be disturbed on appeal. 


6. Same-— 


The findings of the court, upon the hearing of a motion to show cause 
why a temporary restraining order should not be continued to the hearing, 
are not determinative or relevant when the issues are determined at the 
trial. 
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AppraL by plaintiff from order of Huskins, Resident Judge, entered 
9 February, 1957, in Chambers, from YANCcEY. 

A permanent injunction, restraining defendants from blocking an 
alleged neighborhood road and from otherwise interfering with the 
travel of plaintiff, his agents and employees, thereon, is the sole relief 
demanded by plaintiff. 

Admittedly, defendants have blocked plaintiff’s access to their land, 
defendants averring that since about 1920 the alleged road has been 
nonexistent and that defendants have had adverse and exclusive posses- 
sion of their land. 

The hearing was on affidavits, including the verified pleadings, to 
determine whether an ex parte temporary restraining order should be 
continued in effect until the trial. At the conclusion of the hearing, 
the court vacated the temporary restraining order. His order to this 
effect was based on the findings of fact set out below. 


“FINDINGS OF Fact” 


‘1, That upon the call of the case for hearing, defendants chal- 
lenged the jurisdiction of the Court for that plaintiff’s remedy, if 
he has one, is by special proceeding before the Clerk. 

“2. That plaintiff owns and has owned since 1907 a 210-acre 
tract of land with 110 acres thereof east of Cane River; that his 
residence and the remainder of the tract are west of the river; that 
there is no bridge across the river connecting the two portions of 
plaintiff’s farm, but for many years plaintiff has forded the river 
at a point near his barn except during high water; that the land 
east of the river is used for extensive farming and for raising sheep 
and cattle. 

“3. That defendants own a 108-acre tract of land located in its 
entirety on the east side of Cane River and bounded on the north 
by that portion of plaintiff’s land which is on the east side of the 
river. 

“4. That prior to the year 1920 a public road led from Tennes- 
see, passed plaintiff’s residence, turned a southeasterly direction, 
crossed Cane River by a ford (hereafter called ‘northern ford’), 
continued southerly up the river through plaintiff’s land and on 
through the land now owned by defendants, crossed the river again 
by ford (hereafter called ‘southern ford’) and joined what is now 
U.S. Highway 19E. 

“5. That about 1920 the aforesaid public road was relocated to 
what is now U.S. Highway 19W, running entirely on the west side 
of Cane River from plaintiff’s residence to the point where it con- 
nects with U. S. Highway 19E. 
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“6. That from 1920 to 1941, plaintiff reached his Jands east of 
Cane River by fording the river at the northern ford near his barn 
and proceeding along said old roadbed on his own land; that 
shortly after 1920 a wire fence was built across the old road on the 
boundary line between plaintiff’s land and the lands now owned 
by defendants; that since 1920 the public has not used that portion 
of said old road which is located on plaintiff’s land east of the river 
and has not used that portion of said old road which formerly led 
from plaintiff’s southern boundary line (where the wire fence is 
located) through defendants’ land, but said segment of the old 
road grew up in shrubs and undergrowth which was eventually 
cleaned off by the then owners and the old roadbed placed in grass 
or cultivation along with the rest of the field. 

“7 That in 1941 the State Highway and Public Works Com- 
mission built a bridge across Cane River near the southern ford 
in connection with improvements to a road leading from said bridge 
and U.S. 19W into the King Community; that at about the same 
time said Commission improved, graveled and placed under main- 
tenance a short segment of the old road in question which leads 


from the King Community Road (at or near the bridge herein 


referred to) to a dwelling house located on defendants’ land several 
hundred yards from plaintiff’s southern boundary line where the 
wire fence is located. 

“8, That the portion of said old road from the point where it 
crosses Cane River at the northern ford (near plaintiff’s residence 
and barn which are located on the west side of the river and on 
the present hard-surfaced U. S. 19W) and running east of the river 
through plaintiff’s land to the wire fence between plaintiff and 
defendants, serves only the plaintiff in that it affords him ingress 
and egress to his land and to his barns located thereon east of the 
river; that same does not serve a public use nor as a means of 
ingress or egress for one or more families; that the portion of said 
old road that formerly existed through defendants’ land (from the 
wire fence on the line to the King Community Road) has not been 
used as a road by anyone since about 1920, except as stated in 
paragraph 11. 

“9, That from about 1920 to 1955 plaintiff used the northern 
portion of the old road located on his own lands for his private use 
but: did not during that time use any portion of the old road that 
formerly existed through the lands of defendants; that since 1955 
the plaintiff, with permission of defendants, has traveled at times 
through defendants’ land on or near the old roadbed where the old 
road formerly existed—crossing the bridge built in 1941 at the 
southern ford and then going north from the King Community 
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Road through defendants’ land to his own; that recently such per- 
mission was withdrawn and notices erected by defendants notify- 
ing plaintiff to keep off defendants’ land, whereupon plaintiff 
asserted a right to travel over defendants’ land and brought this 
action to restrain defendants from interfering with plaintiff’s free 
passage over said alleged neighborhood public road. 

“10. That there is not now and has not been since 1947 an occu- 
pied dwelling house on plaintiff’s land east of Cane River. 

“11. That that portion or segment of the old road which for- 
merly existed east of Cane River between the northern ford and 
the King Community Road does not serve as a necessary means 
of ingress to and egress from an occupied dwelling house on plain- 
tiff’s land; that the southern end of it for a very short distance is 
now under maintenance and leads to a dwelling on defendants’ 
land, and there is no dispute between the parties with respect to 
the use thereof by anyone desiring to go to and from said dwelling. 

“12. That the segment of old road formerly existing over de- 
fendants’ land which plaintiff now seeks to travel (a) has not been 
taken over and placed under maintenance, (b) has been abandoned 
by the State Highway and Public Works Commission, and (c) does 
not serve as a necessary means of ingress to and egress from any 
occupied dwelling house.’’ 


The court overruled defendants’ plea to its jurisdiction; and, exer- 
cising jurisdiction, entered the said order. Plaintiff excepted and 
appealed. By appropriate exceptive assignments of error he challenges 
findings of fact 5, 6, 8, 9, 11 and 12, and also the entry of said order. 


R. W. Wilson and Fouts & Watson for plaintiff, appellant. 
C. P. Randolph, G. D. Bailey, and W. E. Anglin for defendants, 
appellees. 


Bossitt, J. The statutory procedure for the establishment of a 
neighborhood public road as defined by G.S. 136-67 is by special pro- 
ceeding instituted before the clerk of the Superior Court in the county 
where the property affected is situate. G.S. 1386-68. Woody v. Barnett, 
235 N.C. 73, 68 S.E. 2d 810; Clinard v. Lambeth, 234 N.C. 410, 67 8.E. 
2d 452: Grady v. Grady, 209 N.C. 749, 184 8.E. 512. Too, this is the 
appropriate procedure to establish the “discontinuance” of a neighbor- 
hood public road. In re Petition of Edwards, 206 N.C. 549, 174 S.E. 
505. When this procedure is applicable, the fact that an interlocutory 
injunction, affecting the status of the parties pendente lite, may be 
issued only by the judge, does not divest the original jurisdiction of the 
clerk in respect of the determination of the proceeding on its merits. 
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If it appeared from the complaint that the sole purpose of this action 
was to establish a neighborhood public road as defined by G.S. 136-67, 
defendants’ motion to dismiss on the ground that the statutory pro- 
cedure therefor vests original jurisdiction in the clerk would be well 
taken. However, the segment of old road in controversy is not referred 
to in the complaint or in plaintiff’s affidavits as a neighborhood public 
road, but as a neighborhood road; nor does plaintiff refer to any of the 
provisions of G.S. Ch. 1386, Art. 4. | 

As pointed out by Barnhill, J. (later C. J.), in Speight v. Anderson, 
226 N.C. 492, 39 S.E. 2d 371: “There is no legislative sanction, or 
provision for the establishment, of a neighborhood road, a term ordi- 
narily used to designate a private way which serves a neighborhood as 
an outlet to a public road.” 

Moreover, the complaint fails to allege that the segment of old road 
now in controversy remained ‘open and in general use as a necessary 
means of ingress to and egress from the dwelling house of one or more 
families,” or that it was “laid out, constructed, or reconstructed with 
unemployment relief funds under the supervision of the Department 
of Public Welfare” (Raynor v. Ottoway, 231 N.C. 99, 56 S.E. 2d 28), 
or that it served ‘‘a public use and as a means of ingress or egress for 
one or more families,” or that it served “‘as a necessary means of ingress 
to and egress from an occupied dwelling.” Indeed, since 1920 the 
public road, at the location of present U. S. Highway 19W, has passed 
or run through the portion of plaintiff’s property on the west side of 
Cane River on which his residence is located. Hence, regardless of the 
label, the facts alleged by plaintiff do not bring the segment of old 
road now in controversy within the meaning of neighborhood public 
road as defined by GS. 136-67. Compare Clinard v. Lambeth, supra. 

Before passing from this phase of the case, it should be noticed that 
the first statute creating and defining neighborhood public roads, which, 
as amended, is now codified as G.S. 1386-67, was enacted in 1933. Public 
Laws of 1933, Ch. 302. This 1933 statute referred to portions of the 
public road system of the State which had not been taken over and 
placed under maintenance or had been abandoned by the State High- 
way Commission but were then open and in general use by the public. 

In this action, plaintiff’s right to use the segment of old road now 
in controversy depends upon whether he has a private easement appur- 
tenant to his lands. If plaintiff is to establish such private easement, 
it would seem that he must do so either by adverse user under claim 
of right for twenty years or more or as abutting owner on principles 
considered in Davis v. Alexander, 202 N.C. 130, 162 8.E. 372; Long v. 
Melton, 218 N.C. 94, 10 S.E. 2d 699; Mosteller v. R. R., 220 N.C. 275, 
17 S.E. 2d 133. 
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True, upon an appeal from an order granting or refusing an inter- 
locutory injunction, the findings of fact as well as the conclusions of 
law are reviewable by this Court. Deal v. Sanitary District, 245 N.C. 
74, 95 S.E. 2d 362; Roberts v. Cameron, 245 N.C. 373, 95 S.E. 2d 899. 
But there is always the presumption that the findings of fact made by 
the hearing Judge are correct and the burden is on the appellant to 
assign and show error. Lance v. Cogdill, 238 N.C. 500, 78 S.E. 2d 319; 
Huskins v. Hospital, 238 N.C. 357, 78 S.E. 2d 116; Clinard v. Lambeth, 
supra. After considering all the affidavits, including the verified plead- 
ings, the findings of fact, which are supported by plenary evidence. 
are approved by this Court. 

We need not decide whether plaintiff, upon construction in 1920 of 
the new public road on the west side of Cane River, had a private ease- 
ment to use as theretofore the section of old road on the east side of 
Cane River between the “northern ford” and “southern ford.” Assum- 
ing, for present purposes, that plaintiff had such private easement in 
1920, the findings of fact establish defendants’ plea in bar, namely, 
that from 1920 to 1955 plaintiff made no use of the segment on defend- 
ants’ land, but that defendants have had adverse and exclusive posses- 
sion thereof and that plaintiff’s use of defendants’ land since 1955, at 
or near the location of the old roadbed and elsewhere, was by permission 
of defendants. Lee v. Walker, 234 N.C. 687, 68 S5.E. 2d 664; Gault v. 
Lake Waccamaw, 200 N.C. 593, 158 S.E. 104; Hunter v. West, 172 
N.C. 160, 90 S.E. 130. 

While we refrain from discussing either the evidence or the findings 
of fact in detail, there is one feature to which we call attention. Until 
the bridge near the “southern ford” was built in 1941, the plaintiff, in 
order to reach his land on the east side of the river, had to cross at the 
“northern ford” or at the “southern ford.” There is no evidence or 
contention that the “southern ford” provided a more satisfactory cross- 
ing. Hence, it would seem unlikely that plaintiff until 1941 or there- 
after had any reason to proceed by the longer route to reach his land 
on the east side of the river. Uncontradicted evidence shows that the 
section of old road on the east side of the river extended from the 
‘northern ford” across (1) the land of plaintiff, (2) the land now 
owned by defendants, (3) the land of Monroe King, (4) the Whitting- 
ton farm, and crossed the “southern ford” at the Mary Byrd farm, 
thence to the Asheville-Burnsville Highway. 

Plaintiff contends that he has offered evidence tending to show that 
after the new road was constructed in 1920 he continued to use the old 
road along the east bank of the river and evidence of other facts in 
conflict with the court’s findings. Therefore, he contends, even though 
the court considered the evidence offered by defendants to be of greater 
weight, the conflict of evidence as to material facts should suffice to 
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entitle him to a continuance of the temporary restraining order to the 
final hearing. 

The rules applicable upon a hearing to determine whether a tempo- 
rary restraining order should be continued to the final hearing, stated 
in Lance v. Cogdill, supra, Huskins v. Hospital, supra, and Clinard v. 
Lambeth, supra, need not be repeated. In certain actions, such as an 
action to restrain the cutting of a shade tree, or an action to restrain 
the destruction or disposition of certain property, etc., if the temporary 
restraining order is vacated, irreparable injury results if the plaintiff’s 
cause of action is sound; for no matter how good his proof at the final 
hearing, the plaintiff will not be able to obtain the relief sought and to 
which he was entitled. 

Here, if, at the final hearing, plaintiff can establish his right to use 
the portion of the old road that crosses defendants’ land he will obtain 
judgment to that effect. Under the circumstances, it could hardly be 
said that either plaintiff or defendants would be irreparably injured 
by the granting or refusal of the interlocutory injunction. Rather, the 
relative conveniences and inconveniences which the respective parties 
may suffer from the granting or refusing of the interlocutory injunction 
would seem determinative; and, when so based, the decision must rest 
largely in the discretion of the hearing judge. Lance v. Cogdill, supra; 
Huskins v. Hospital, supra. 

If a conflict of evidence, standing alone, were determinative, the 
decision would turn solely on whether the action was brought by plain- 
tiff to restrain the blocking of the road or by defendants to restrain 
plaintiff from trespassing on their lands. Such a consideration is in- 
sufficient to control the decision of a court of equity. We think the 
evidence and findings of fact fully warrant the order of the court below. 

Of course, the findings of fact made by the court below are not deter- 
minative or relevant when the issues are determined at the trial. Lance 
v. Cogdill, supra; Huskins v. Hospital, supra. 

In a case such as this, if plaintiff is entitled to the relief sought, it 
would seem that his better course would be to proceed to trial at first 
opportunity rather than by appeal from an order vacating the tempo- 
rary restraining order. 

Affirmed. 
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C. L. ANDERS anp VALERIE F. COOKSEY v. CARL R. ANDERSON, BAR- 
BARA ANDERSON, CHARLES ANDERSON, JACK ANDERSON, VIR- 
GINIA STACKHOUSE, LUTHER B. ANDERSON, PAULINE ANDER- 
SON, OAKLEY ANDERSON and WYNONA ANDERSON, J. WORTH 
TAYLOR, CLIFFORD TAYLOR, J. P. TAYLOR, MILDRED T. FAIR- 
CHILD, A. B. HOLLINGSWORTH, Wipowrer, MAX ANDERS, GERALD 
ANDERS, SARAH ANDERS, JAMES COOKSEY, JR., BETTY COOKSEY, 
WALTER COOKSEY, PATRICIA COOKSEY, By HER GUARDIAN AD LITEM, 
JAMES O. ISRAEL, JR. 


(Filed 10 April, 1957.) 
1. Wills § 338a— 


The rule that a devise in fee will not be defeated or limited by a subse- 
quent portion of the will expressing a wish or desire for the disposition 
of the property after the death of the devisee, is applicable only when the 
devise is in fee, unconditionally, and the subsequent clause uses words 
which are merely precatory. 


2. Same—Word ‘‘want’’ as used in devise in this case held imperative 
rather than precatory. 


Where testatrix uses the word “want” in disposing of realty to her 
father, brother and sister, and the word “want” in regard to her husband 
having a home there as long as he wished to live with her people, and the 
word “want” in stating that after her father’s, brother’s, and sister’s 
deaths, she wanted the property to go to her nieces and nephews, all in the 
same sentence, the word “want” must be given the Same meaning each 
time used and is imperative rather than precatory. Therefore, the father, 
brother and sister take no more than a life estate, terminable upon the 
death of the last survivor of these three, subject to the exclusive right of 
the husband to occupy the house, at least during the continuance of the 
life estates. 


8. Wills § 31— 

If words are used in one part of the will in a certain sense, the same 
meaning must be given them in another part of the will, unless a contrary 
intent appears, certainly when an identical word is used repeatedly in a 
single sentence. 


4. Same— 


The use of a dispositive phrase does not preclude a testator from limiting 
it by subsequent language, since the whole of the pertinent provision must 
be construed from its four corners to ascertain the intent of testator, and 
when the dispositive phrase is linked with a subsequent provision by the 
conjunctive “and,” the use of the word ‘‘and” in itself shows that some- 
thing is to follow in relation, addition to, or in connection with, the original 
disposition. 


5. Same— 
When it is obvious that testatrix was not attempting to use words in 
their technical sense, they must be given their natural, ordinary and popu- 
lar meaning. 
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Ordinarily, the Supreme Court will not consider questions not passed 
upon in the court below. 


AppEat by plaintiffs from Clarkson, J., Regular October Term, 1956, 
of BUNCOMBE. 

Plaintiffs’ appeal is from a judgment construing the duly probated 
holographic will of Mrs. Virginia Taylor Hollingsworth. 

Mrs. Hollingsworth died 13 May, 1954. A sister, Lottie Anders 
Anderson, had predeceased her. She was survived by a brother, plain- 
tiff C. L. Anders; a sister, plaintiff Valeria F. Cooksey; her father, 
A. B. Anders; her husband, A. B. Hollingsworth; and by sixteen nieces 
and nephews, the children of her said brother and sisters. 

The will discloses that the testatrix executed her will 7 July, 1953, 
when 51 years of age. She did not appoint an executor. On 24 May, 
1954, her husband qualified as administrator c. ¢. a. 

The controversy relates solely to real property, to wit, a 12-acre 
tract, on which two houses are located, referred to in this portion of 
the will, viz.: 

“2. I want my property to go to my father, brother, and sister, and 
I want my husband, A. B. Hollingsworth to have a home as long as he 
wishes to live with my people, and should he, my husband, outlive my 
father, brother and sister, I want it to be divided among my nieces and 
nephews, and I want my people to settle with the Taylor children as 
they see fit, or give them the land from the branch up the hill to 
Herman Taylor’s property, and when my husband gets through with 
the house we now occupy I want my sister to have it till her death, and 
then, after my sister’s, brother’s, and father’s death, I want it to go to 
my nieces and nephews.” 

Until her death, the testatrix and her husband had lived in the 6-room 
house on said 12-acre tract; and since her death her husband has con- 
tinued to live there. The plaintiffs, “with their families,” lived and 
now live in the 4-room house on said 12-acre tract. 

Originally, A. B. Hollingsworth was the sole defendant; and the 
controversy posed by the complaint presented two questions, (1) 
whether A. B, Hollingsworth was entitled to occupy the 6-room house 
as long as he saw fit to do so, and (2) whether plaintiffs were legally 
entitled to cultivate some four acres of said 12-acre tract, apparently 
the only portion thereof suitable for cultivation. 

After Hollingsworth had filed answer, and upon motion of plaintiff 
Anders, twenty persons were made additional parties defendant. Four, 
J. P. Taylor, Mildred Fairchild, Clifford Taylor and J. Worth Taylor, 
identified as “the Taylor children,” filed a joint answer. A separate 
answer was filed by Luther B. Anderson, “in his own behalf and in 
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behalf of his brothers and sisters,’ they being the nine children of 
Lottie Anders Anderson, the deceased sister of testatrix. A separate 
answer was filed by James O. Israel, Jr., Guardian Ad Litem for 
Patricia Cooksey Ammerson, a minor, one of the four children of plain- 
tiff Cooksey. The other three children of plaintiff Cooksey, and the 
three children of plaintiff Anders, were duly served with process but 
filed no pleadings. 

The parties stipulated that the action be treated as an action for a 
declaratory judgment for the construction of the will. 

Implementing the court’s interpretation of the will as set forth in 
the recitals, Judge Clarkson, in judgment entered, Ordered, Adjudged 
and Decreed: 

“1. That the real property of the testatrix according to paragraph 2 
of her said will be, and the same is, vested in C. L. Anders, brother of 
the testatrix, and Valerie F. Cooksey, sister of the testatrix, for and 
during the term of their natural lives. 

“2. That upon the death of the survivor of C. L. Anders and Valerie 
F. Cooksey said real estate shall go and descend to all of the nieces 
and nephews of the testatrix living at the death of the said testatrix, 
and being named in this proceeding, namely: (the said sixteen nieces 
and nephews of the testatrix). 

“3. That the said A. B. Hollingsworth, surviving spouse and widower 
of the late Virginia Taylor Hollingsworth, testatrix be, and he is hereby 
granted under said will the right to have a home and occupy the six- 
room residence on the property of the testatrix as long as he desires 
to live there, and upon his ceasing to live there and abandoning said 
property as a home all his right, title and interest therein shal! also 
cease. 

“4. That J. Worth Taylor, Clifford Taylor, J. P. Taylor and Mildred 
P. Fairchild have no interest whatever in the real estate of the said 
testatrix for the reason that the reference to them in said will is too 
indefinite for the Court to construe so as for them to receive any inter- 
est under said last will and testament, the reference to them being 
merely precatory.” 

Plaintiffs excepted to the court’s interpretation of the will and to 
each of paragraphs 1, 2 and 3 of the judgment, and appealed, basing 
their assignments of error on said exceptions. The said “Taylor chil- 
dren” did not except or appeal. Appearing in this Court as appellees 
are: (1) A. B. Hollingsworth, represented by separate counscl, who 
filed a separate brief in his behalf; and (2) the nine children of Lottie 
Anders Anderson, the deceased sister of the testatrix, represented by 
separate counsel, who, jointly with James O. Israel, Jr., Guardian 
Ad Litem for Patricia Cooksey Ammerson, filed a separate brief. 
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Robert S. Swain, Earl J. Fowler, and Williams & Williams for plain- 
tiffs, appellants. 

George Pennell and Wade Hall for defendant Hollingsworth, appellee. 

Paul J. Smith for defendants Carl R. Anderson, Barbara Anderson, 
Charles Anderson, Jack Anderson, Virginia Stackhouse, Luther Ander- 
son, Pauline Anderson, Oakley Anderson, and Wynona Anderson, ap- 
pellees. 

James O. Israel, Jr., for defendant Patricia Cooksey, appellee. 


Bossitt, J. The provision of Mrs, Hollingsworth’s will to be con- 
strued is a single sentence. Deleting the clauses referring to ‘‘the 
Taylor children,” the testatrix wrote these words: 

“T want my property to go to my father, brother, and sister, and I 
want my husband, A. B. Hollingsworth to have a home as long as he 
wishes to live with my people, and should he, my husband, outlive my 
father, brother and sister, I want it to be divided among my nieces and 
nephews, .. . and when my husband gets through with the house we 
now occupy I want my sister to have it till her death, and then, after 
my sister’s, brother’s, and father’s death, I want it to go to my nieces 
and nephews.” (Italics added.) 

The question for decision is whether the testatrix devised the said 
12-acre tract to her father, brother and sister, in fee simple, uncondi- 
tionally. If so, it must be held that her references to her husband and 
to her nieces and nephews have no meaning of legal significance. 

Plaintiffs’ position is based largely upon the rule stated by Stacy, 
C.J.,in Barco v. Owens, 212 N.C. 30, 192 S.E. 862, as follows: 

“The general rule is, that where real estate is devised in fee, or per- 
sonalty bequeathed unconditionally, a subsequent clause in the will 
expressing a wish, desire, or direction for its disposition after the death 
of the devisee or legatee will not defeat the devise or bequest, nor limit 
it to a life estate. (Citations) Conditions subsequent, in the absence 
of compelling language to the contrary, are usually construed against 
divestment. (Citations) The absolute devise is permitted to stand, 
while the subsequent clause is generally regarded as precatory only. 
(Citations)” Also, see Brinn v. Brinn, 218 N.C. 282, 287, 195 S.E. 793; 
and Taylor v. Taylor, 228 N.C. 275, 45 8.E. 2d 368. 

The rule stated contemplates a devise in fee, unconditionally, and a 
subsequent clause containing precatory words. See In re Estate of 
Bulis, 240 N.C. 529, 82 8.E. 2d 750. 

If the word “want” were construed as used in its precatory sense, 
the entire sentence now under consideration would be void as a dis- 
positive provision. The testatrix, in her said writing, declares it to 
be her last will and testament; and it is obvious that the word “want” 
expresses her will and intention and must be treated as imperative 
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rather than precatory. Laws v. Christmas, 178 N.C. 359, 100 S.E. 587; 
Welch'v. Rawls (Tex.), 186 S.W. 2d 103, 

The rule is stated in 1 Page on Wills, Lifetime Edition, sec. 91, as 
follows: ‘The test is whether or not testator intends, by his language, 
to control the disposition of his property. If he does, the words in 
question are testamentary and the instrument is his will, no matter in 
how mild a form this intention is expressed. Such terms are often said 
to be mandatory. Or, on the other hand, is he simply indicating what 
he regards as a wise disposition, or is he merely giving advice, leaving 
to some other person, frequently the person to whom the property in 
question is given by some other provision of the instrument, full dis- 
cretion to ignore such advice and to make a different disposition of 
the property. If so, it is not a will. Terms of this sort are often said 
to be precatory.” 

This rule is not challenged, for all parties claim under the will. It 
is stated to give emphasis to the fact that the dispositive word under 
which plaintiffs claim is the identical dispositive word under which 
the husband and the nieces and nephews claim. 

Allen, J.. in Taylor v. Taylor, 174 N.C. 537, 539, 94 S.E. 7, calls 
attention to the rule that “if words are used in one part of the will in 
a certain sense, the same meaning is to be given to them when repeated 
in other parts of the will, unless a contrary intent appears.” Trust Co. 
v. Green, 239 N.C. 612, 619, 80 S.E. 2d 771, and authorities cited. 
A fortiori, this applies when the identical word is used repeatedly in a 
single sentence. 

And Seawell, J., in Williamson v. Williamson, 232 N.C. 54, 59 S.E. 
2d 214, reminds us that dispositive power does not go out of the testa- 
tor ‘step by step as the words are spoken,” but that the whole of the 
pertinent provision must be construed from its four corners to ascertain 
the intent of the testator. <A fortiori, this applies when the pertinent 
provision consists of a single sentence. 

“In its conjunctive sense,” the word ‘“‘and”’ derives “its meaning and 
force from what comes before and after’; and it is used ‘to conjoin a 
word with a word, a clause with a clause, or a sentence with a sentence, 
expressing the relation of addition or connection, and signifying that 
something is to follow in addition to that which precedes, ...” 3 
C.J.S., p. 1067; Oliver v. Oliver, 286 Ky. 6, 149 8.W. 2d 540. 

We do not have here a devise to the father, brother and sister in fee 
simple, unconditionally, with a subsequent clause or provision pur- 
porting to limit the fee by the use of precatory words. Rather, the 
single sentence, as a whole and each part thereof, must be considered 
to determine the nature and extent of the devise to the father, brother 
and sister of the testatrix. Trust Co. v. Wolfe, 245 N.C. 535, 537, 
96 S.E. 2d 690. 
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Our task then is to ascertain the intent of the testatrix. Trust Co. 
v. Wolfe, 243 N.C. 469, 473-474, 91 S.E. 2d 246. We have stated the 
only facts disclosed by the record as to the “circumstances attendant” 
at the time the testatrix made her will. It is obvious that the testatrix 
possessed no skill in the art of drafting wills. She did not attempt to 
use technical words. Rather, she used “simple conversational words,” 
which must be given “their natural, ordinary or popular meaning.” 
95 C.J.S., Wills sec. 599; Trust Co. v. Waddell, 237 N.C. 342, 75 S.E. 
2d 151. 

When the pertinent sentence is construed in the light of the fore- 
going facts and rules of law, we think it plain that the testatrix in- 
tended that her beneficiaries should be (1) her father, brother and 
sister, (2) her husband, and (3) her nieces and nephews. Significance 
must be given to her dominant purpose. Trust Co. v. Wolfe, 245 N.C. 
535, 537, 96 S.E. 2d 690. 

We think it plain that the testatrix intended that her husband should 
have the exclusive right to occupy the 6-room house as long as he saw 
fit to do so during the lifetime of the father, brother or sister of the 
testatrix. Whether, in the event he outlived her father, brother and 
sister, this right continued throughout the husband’s life, as determined 
by the judgment below, need not be considered; for only the nieces 
and nephews would be affected adversely by that portion of the judg- 
ment and they did not appeal therefrom. 

When we consider the respective interests of the plaintiffs and the 
nieces and nephews, candor compels the admission that the testatrix 
did not express her meaning in “well chosen words.” However, the 
uncertainty caused by the inept language is not as to whether she wants 
her property “divided among” or ‘‘to go to” her nieces and nephews, 
but rather as to when this event will occur. When considered in this 
light, we agree with the construction of the court below, namely, that 
she devised to her father and surviving brother and sister no more than 
a life estate, terminable upon the death of the last survivor of these 
three, which life estate is subject to the aforesaid rights of A. B. Hol- 
lingsworth, her husband. 

In our view, the intent of the testatrix was that her property should 
go to her nieces and nephews as the ultimate beneficiaries under her 
will; and that she wanted her father and surviving brother and sister 
to have the property on which they were living available for their use 
as long as they or either of them lived, subject to her husband’s rights 
in respect of said 6-room house. It is noteworthy that the nieces and 
nephews of the testatrix included the children of the sister who had 
predeceased her. 

One of the questions originally posed, namely, whether plaintiffs are 
legally entitled to cultivate some four acres of said 12-acre tract, was 
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not passed upon in the court below. Hence, especially in the absence 
of relevant facts, we do not pass upon it here. Collier v. Mills, 245 N.C. 
200, 95 8.E. 2d 529. 

Affirmed. 


CHARLES B. TODD anpb Wirt, JEAN W. TODD, v. HARVEY S. WHITE, 
AND JOHN C. QUICKEL anp Wire, ALICE M. QUICKEL, anp ALVIN E. 
WITTEN and Wire, MERYL S. WITTEN, on BEHALF OF THEMSELVES 
AND ALL OTHER RESIDENTS AND PROPERTY OWNERS IN FAIRMOUNT PARK. 


(Filed 10 April, 1957.) 


1. Dedication § 3: Deeds § 15— 


The principle that when the owners of a tract of land subdivide it and 
convey lots therein by deeds referring to a registered map showing streets 
and parkways, etc., the owners dedicate such streets and parks to the 
use of the purchasers and those claiming under them, and also, under cer- 
tain circumstances, to the public, does not apply when the owners, by 
unambiguous language, reserve to themselves, their heirs and assigns, title 
and control of streets and parks, which are not adjacent or necessary to the 
full enjoyment of the lots conveyed, with right to change, alter or close 
same. 


2. Appeal and Error § 1— 


It is not necessary for an appellate court, after having determined the 
merits of the case, to examine questions not affecting decision reached. 


AppraL by plaintiffs from Campbell, J., December Term, 1956, of 
GASTON. 

Suit for specific performance of contract to purchase land. 

Plaintiffs, being under contract to convey to the defendant White 
a tract of land in the City of Gastonia, tendered deed in accordance 
with the contract. The defendant White refused the tender and de- 
clined to make payment of the purchase price, claiming that the prem- 
ises, or a portion thereof, are burdened with easements for street and 
park purposes. 

The named defendants, other than Harvey 8. White, are property 
owners in a lot subdivision known as Fairmount Park. None of them 
filed answer. However, Stahle Funderburk, on behalf of himself and 
other residents of the subdivision, filed answer denying the material 
allegations of the complaint and averring that the locus in quo is sub- 
ject to street and park easements. 

Jury trial was waived and it was agreed that the trial judge should 
find the facts, make his conclusions of law, and enter judgment. 

Most of the pertinent facts were stipulated. They are set out in 
substance in the following numbered paragraphs: 
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1. In 1921, D. B. Hanna and wife, Minnie E. Hanna, being the 
owners Of a large tract of land located in Gaston County, caused it to 
be subdivided into lots and streets. A map of the subdivision, known 
as Fairmount Park, was registered in 1921 in the Public Registry of 
Gaston County. In the year 1922 a revised map of the subdivision 
was prepared and registered by Hanna and wife. The revised map is 
identical with the original map, except that on the first map the Park 
area in controversy is designated as “Park,” whereas on the revised 
map the same Park area is shown as “Park—Subject to Revision.” 
The street area in controversy is in the shape of a street which encircles 
and borders the Park area on two sides and one end. On both maps 
this street area in one section is designated “Park Drive,” in the other 
it is designated ‘Park Avenue.” Thus the land in controversy com- 
poses as one tract the Park area and also the foregoing sections of the 
street bordering the Park area. The tract is located in the south- 
western part of the subdivision. 

2. After the original map was registered in 1921, D. B. Hanna and 
wife by 22 separate deeds conveyed 31 of the lots by reference to this 
map. The nearest of these lots is approximately 600 feet from the 
Park and street area in controversy. 

3. In each of the foregoing conveyances D. B. Hanna and wife 
included certain covenants, restrictions and reservations, consisting of 
13 numbered paragraphs, only one of which, Number 12, appears to be 
pertinent to decision. This paragraph is set out verbatim in the opinion 
of the Court. 

4. At least one of the defendants in this cause, namely, Van A. 
Covington, Sr. (an additional party defendant who was permitted to 
adopt the Funderburk answer), holds title to property in the sub- 
division under a deed from D. B. Hanna and wife, with the description 
being by reference to the original map registered in 1921. 

5. D. B. Hanna and wife have conveyed away all lots shown on the 
maps of the Fairmont Park subdivision. After the revised map was 
registered in 1922, all conveyances by the Hannas of such lots were 
made by reference to the revised map. And in the deeds so made the 
same restrictions and reservations were included as were in the first 
series of deeds which made reference to the original map registered 
in 1921. | 

6. By quitclaim deed dated 4 May, 1926, and registered in the Public 
Registry of Gaston County, D. B. Hanna and wife conveyed to J. Y. 
Todd the property in controversy embracing the Park area and the 
portions of Park Drive and Park Avenue adjacent thereto. 

7. That by deed dated 23 August, 1951, duly registered, J. Y. Todd 
and wife conveyed to the plaintiffs Charles B. Todd and wife, Jean W. 
Todd, the Park-street area in controversy, described in the complaint. 
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8. Thereafter, Charles B. Todd and wife, together with J. Y. Todd 
and wife, executed a Declaration of Withdrawal] from Public Use of 
the Park-street area in controversy, pursuant to Section 136-96 of the 
General Statutes of North Carolina. This instrument, copy of which 
is attached to the complaint, was registered 4 November, 1954. 

9. “That none of the land in controversy .. . is necessary for pur- 
poses of ingress, egress or regress by any of the defendants in this 
action, or by any of the property owners” in the subdivision. 

10. That “Park Avenue” or “Park Drive” where it borders on the 
Park area on the south was never opened or used as a street; that 
during the year 1945 a new subdivision was established known as Glen- 
dale, which includes a small portion of Fairmount Park not involved in 
this controversy, but in platting the Glendale subdivision, and in later 
opening the streets as contained therein, a street known as Woodlane 
Drive or Woodlawn Drive was opened. This street covers a portion 
of Park Drive and likewise a portion of the Park area shown on the 
maps of Fairmount Park. Woodlawn or Woodlane Drive is now a paved 
street within the street system of the City of Gastonia. 

11. That the land in controversy lies within the corporate limits of 
the City of Gastonia, and was within the limits of the City in 1921, 
when Fairmount Park was first platted; that the City of Gastonia has 
never accepted the Park area as a public park in the Park System of 
the City; that the Park area has been listed for taxes by Charles B. 
Todd and wife, and their predecessors in title, namely, J. Y. Todd and 
wife, since the acquisition of the property by J. Y. Todd and wife 
from D. B. Hanna and wife by the quitclaim deed. The portion 
of the Park area adjacent to Woodlane or Woodlawn Drive was as- 
sessed for paving when that street was paved by the City of Gastonia, 
and J. Y. Todd and Charles B. Todd have paid the paving assessments. 
(Note: the testimony discloses that these assessments amounted to 
about $5,000.) 

Both sides offered testimony as to the uses made of the controverted 
Park-street area since 1926, when it was quitclaimed by Hanna and 
wife to J. Y. Todd and wife. According to the plaintiffs’ evidence, the 
area was enclosed by a three-strand barbed wire fence from 1927 until 
about 1942 and used for a while as a horse and cow pasture by the 
Todds, who resided just north of the enclosure. It was and is “princi- 
pally a wooded area.” The Todd children played in the enclosure and 
along a branch that ran through it, and other children were invited and 
came and played with them. At one time there was an out-door fur- 
nace, with shed over it, built and used by the Todds. The area is now 
grown up in trees and weeds. In early years the Todds put up No 
Trespass signs. “The area has never been opened or used by anyone 
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for Park purposes,” and the major portion of it remains in its natural 
state. 

One of the defendants testified that his children at times have played 
in the Park area—“various childrens games, cowboys and Indians, etc,” 
and that he on occasions has tramped through it. Other witnesses testi- 
fied that children were seen playing in the wooded Park area from time 
to time. 

The trial judge entered judgment finding as a fact and decreeing (1) 
“that all streets and avenues, or portions thereof, contained in the locus 
m quo are owned in fee simple by the plaintiffs” and they can convey a 
good title thereto clear of easements previously outstanding; and (2) 
that the plaintiffs own that portion of the locus in quo contained in the 
area shown on the maps as “Park” and ‘“‘Park-Subject to Revision,” but 
that this Park area “is subject to the right of the defendants to use 
same for park purposes,” and therefore the plaintiffs cannot convey the 
fee simple title to any portion of the Park area free from an easement 
for park purposes. 

From the judgment so entered, the plaintiffs appeal. 


Garland & Garland for plaintiffs, appellants. 
L. B. Hollowell and Verne E. Shive for defendants, appellees. 


JoHnson, J. The Fairmount Park subdivision as shown on the maps 
contains approximately 125 building lots. All these lots were sold and 
conveyed by D. B. Hanna and wife, original developers. Each of the 
deeds contains the following reservation: 

(12). The parties of the first part (D. B. Hanna and wife), their 
heirs and assigns, shall have the right to change, alter or close up any 
street or avenue shown upon said map or plat not adjacent to the lot 
above described and not necessary to the full enjoyment by the party 
of the second part of the above described property and shall retain the 
right and title to, and the control and disposition of all parks, streets, 
avenues and planting spaces and areas within the boundaries of Fair- 
mount Park, as shown on said map or plat, subject only to the rights of 
the party of the second part for the purposes of egress and ingress neces- 
sary to the full enjoyment of the above described property.” (Italics 
added.) 

The plaintiffs by mesne conveyances now own the interest reserved 
by Hanna and wife in the Park area shown on the maps. The plaintiffs 
contend the court below erred in finding and concluding that they may 
not convey the Park area, except as encumbered by easement for park 
purposes. The contention appears to be well taken. 

True, the principle is well settled that when land is divided into lots 
according to a map thereof, showing streets, alleys, courts, and parks, 
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and lots are sold with reference to the map, nothing else appearing, the 
owner thereby dedicates the streets, alleys, courts, and parks to the use 
of the purchasers, and those claiming under them, and also under cer- 
tain circumstances to the public. Foster v. Atwater, 226 N.C. 472, 38 
S.E. 2d 316; Insurance Co. v. Carolina Beach, 216 N.C. 778, 7 S.E. 2d 
13; Irwin v. Charlotte, 193 N.C. 109, 1386 S.E. 368; Green v. Miller, 161 
N.C. 24, 76 S.E. 5085. 

Here, however, something else appears, in the form of a reservation 
clause, which takes the locus in quo out of the operation of the fore- 
going rule. This reservation clause, appearing in the deeds by which all 
the lots in the subdivision were conveyed by the original developers 
of the property, in language free of ambiguity, clearly reserved to D. B. 
Hanna and wife the title and power to dispose of the Park area unbur- 
dened by easement for park purposes. The title and power so reserved 
is now vested in the plaintiffs by virtue of the mesne conveyances of 
record, 

With decision thus resting on the reservation clause, it 1s not neces- 
sary to discuss the legal phases of these questions treated in the briefs: 
(1) whether the Park area was ever put to use as a park by the resi- 
dents of the subdivision, or (2) whether there has been an effective 
withdrawal of the alleged dedication within the purview of G.S. 186-96. 
It is unnecessary for an appellate court, after having determined the 
merits of the case, to examine questions not affecting decision reached. 
Painter v. Finance Co., 245 N.C. 576. Suffice it to say, the record dis- 
closes no sufficient evidence to justify a finding that the locus in quo or 
any part thereof was ever opened as a park. Besides, the court below 
made no specific finding or ruling on either of the foregoing questions. 

Let the judgment below be modified so as to accord with the decision 
here reached, and as so modified it will be affirmed. 

Modified and affirmed. 


BILLY G. SMITH, WILLIAM K. COTTON 1T/a SMITH & COTTON GROCERY 
AND JOHN A, McCLENNY v. ALMA LINDER PATE, 


(Filed 10 April, 1957.) 
1. Trespass § la— 


A right of action for trespass is based on wrongful or tortious conduct; 
therefore, when the invasion of the property of another is the result of an 
unavoidable accident, there can be no recovery. 


2. Automobiles § 7: Pleadings § 31: Trespass § 2— 


Plaintifts brought this action for damages resulting to their building 
when defendant’s automobile collided with it. Defendant set up in the 
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answer the defense that the collision with the building was due to an 
unavoidable accident and was not due to any fault of defendant. Held: 
The defense was improperly stricken on plaintiffs’ motion. 


8. Actions § 6-—~ 


The distinction between forms of actions has been abolished, and the 
right to recover will be determined in accordance with the facts alleged 
and not by the technical name given the action. 


All damages sustained by the injured as a result of a single wrong must 
be recovered in a single action. 


5. Insurance § 51: Parties § 1— 


Where an insurance company has paid only part of the loss resulting 
from defendant’s tort, insurer is subrogated only to the extent of the pay- 
ment, and insured may maintain an action to recover all the damages in 
behalf of himself and insurer, in which action insurer may be joined as a 
proper party but is not a necessary party. 


6. Same— 


Where an insurance company has fully compensated insured for all 
damages resulting from defendant’s tort, insured is no longer the real 
party in interest, and insurer is the only party that can maintain the action 
against defendant for the tort. 


7. Insurance § 51: Pleadings § 31— 


In this action by the owners of property to recover damages caused by 
defendant’s car colliding with plaintiffs’ building, defendant alleged, as a 
further defense, that the insurer of the building had paid the entire 
damages to plaintiffs. Held: The further defense was improperly stricken 
on motion. 


CERTIORARI to review an order of Parker, J., entered September 1956 
Term of WAYNE. 

Plaintiff seeks compensation for damages to a building resulting 
when an automobile driven by defendant ran into the building. 

Defendant answered, denying those allegations of the complaint 
which would create liability and pleaded additional facts to defeat the 
claim of plaintiffs. 

Plaintiffs moved to strike the further defenses. The motion was 
allowed. Defendant applied for certiorari which was granted. 


J. Faison Thomson & Son for defendant appellant. 
No counsel contra. 


RopMaNn, J. The complaint, after alleging plaintiffs’ possession and 
ownership of the store building and the operation by defendant of a 
1952 Buick sedan automobile, alleges: ‘5. That upon said date at about 
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11:20 a.m., the defendant with force and arms broke and entered the 
premises located at 715 North George Street and forcibly broke open 
to pieces and damaged the building there standing on said premises with 
the said 1952 Buick automobile by running the automobile into and 
through the front wall and plate glass window of the said building to 
the great damage of the plaintiffs in the amount of $1045.00.” 

Defendant answers section 5 of the complaint thus: “5. That the 
allegations of paragraph 5 of the complaint are denied. For further 
answer to the allegations of paragraph 5, reference 1s made to the 
Further Defense, hereinafter appearing.” Defendant alleged two addi- 
tional defenses: first, that the asserted trespass and collision with the 
building was due to an unavoidable accident arising without fault on 
her part. The answer sets out in detail how the asserted accidental 
injury occurred. Defendant, for her second further defense, alleged 
that the building which her car struck and damaged was fully insured, 
and as a result of such insurance “. . . Nationwide Mutua! Fire Insur- 
ance Company, agreed to, and did, pay to the plaintiff all damages that 
the plaintiffs sustained by reason of the accident.” 

The court allowed plaintiffs’ motion and struck from the answer each 
of the further defenses. The correctness of this order is the question 
for decision. 

Plaintiffs do not specifically allege that defendant was negligent. 
They frame their right to recover on an asserted trespass. However 
framed, their right to recover must rest on wrongful or tortious conduct. 
The rule exculpating one from lability for injuries accidentally in- 
flicted is illustrated in Parrott v. Wells, 15 Wall. 524, 21 L. Ed. 206. 
Plaintiff there sued to recover damages done to his building as a result 
of an explosion of nitroglycerin in the custody of defendant. Defendant 
operated an express line from New York to San Francisco. It leased 
from plaintiff a portion of plaintiff’s building with a provision in the 
lease to keep in repair the portion of the building leased to it. A pack- 
age shipped from New York was received by defendant and stored in 
the building in San Francisco. While in storage it exploded, without 
fault on the part of defendant, doing extensive damage to plaintiff’s 
building. Defendant complied with the terms of the lease and repaired 
the portion of the building which it occupied but refused to compensate 
plaintiff for the damage done the other portions of the building. Justice 
. Freld, in denying liability, said: ‘This action is not brought upon the 
covenants of the lease; it is in trespass for injuries to the buildings of 
the plaintiff, and the gist of the action is the negligence of the defend- 
ants; unless that be established, they are not liable. The mere fact 
that injury has been caused is not sufficient to hold them. No one is 
responsible for injuries resulting from unavoidable accident, whilst 
engaged in a lawful business.” 
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Those off the highway were sometimes injured by those using the 
highway, prior to the advent of the automobile. Vincent v. Stinehour, 
29 Am. Dec. 145, decided by the Supreme Court of Vermont in 1835, 
bears analogy to the case at bar. Plaintiff in that case was walking 
on a path adjacent to the highway. Defendant, riding in a sulky, drove 
on the path and knocked plaintiff down and ran over him. Defendant, 
when sued for the injuries so inflicted, pleaded as a defense his inability 
to control the horse, an unavoidable accident. The court, speaking 
with reference to his plea, said: “The plaintiff contends in this case, 
that the injury arose from the unlawful act of the defendant. This, 
however, 1s taking for granted the very point in dispute. If the act 
which occasioned the injury to the plaintiff was wholly unavoidable, 
and no degree of blame can be imputed to the defendant, the conduct of 
the defendant was not unlawful. From an examination of the case, we 
find the charge of the court was conformable to the law, and is wholly 
unexceptionable. The principle of law, which is laid down by all the 
writers upon this subject, and which is gathered from and confirmed by 
the whole series of reported cases, is, that no one can be made responsi- 
ble, in an action of trespass, for consequences, where he could not have 
prevented those consequences by prudence and care. Thus it has been 
laid down that if a horse, upon a sudden surprise run away with his 
rider, and runs against a man and hurts him, this is no battery. Where 
a person, in doing an act which it is his duty to perform, hurts another, 
he is not guilty of battery. A man falling out of a window, without 
any imprudence, injures another—there is no trespass. A soldier, in 
exercise, hurts his companion—no recovery can be had against him.” 

Speaking with reference to the operation of an automobile, we have 
sald: ‘‘Where the collision was accidental no action for the recovery 
of damages can be maintained.” Swainey v. Tea Co., 202 N.C. 275, 
162 S.E. 557; Ingle v. Cassady, 208 N.C. 497, 181 S.E. 562; Patterson 
v. Ritchie, 202 N.C. 725, 164 8.E. 117; 60 C.J.S. 623; 5 Am. Jur. 594. 

Plaintiffs did not file a brief in support of the motion and court’s 
ruling. Our own research has disclosed only two cases which may seem 
at variance with the conclusion we reach. They are Loubz v. Hafner, 
12 N.C. 185, and Newsom v. Anderson, 24 N.C. 42. When one reads 
those cases, he must keep in mind the factual situation there disclosed. 
Neither shows unavoidable accident or sudden emergency but damage 
resulting from negligence. It must also be remembered that forms of 
action have been abolished, and the rights of parties are no longer deter- 
mined by the skill of an attorney in selecting a form of action. Would 
it be suggested that the crew of a vessel thrown by the force of a storm 
on the beach could not walk to safety carrying their possessions with- 
out being guilty of trespass? Hetfield v. Baum, 35 N.C. 394. 


N.C.] SPRING TERM, 1957. 67 


SMITH v. PATE. 


In an action for trespass, nothing else appearing, the issues are: 
(1) Plaintiff’s title if denied by defendant; (2) the trespass or invasion 
of plaintiff’s possession if denied by defendant; and (3) damages. 
Hayes v. Ricard, 244 N.C. 313, 93 S.E. 2d 540; Norman v. Willams, 
241 N.C. 732, 86 S.E. 2d 593. Defendant cannot justify the trespass 
without pleading it. Issues arise only on the pleadings. McCullen v. 
Durham, 229 N.C. 418, 50 S.E. 2d 511; Cecil v. Henderson, 121 N.C. 
244. If defendant would justify his trespass, he should plead it. 
Everett v. Smith, 44 N.C. 303; Kirkpatrick v, Crutchfield, 178 N.C. 348, 
100 S.E. 602; Jennings v. Fundeburg, 138 M’Cord 161 (S8.C.) ; Blackburn 
v. Bowman, 46 N.C. 441; 52 Am. Jur. 886, 887; G.S. 1-543. There was 
error in striking defendant’s first further defense. 

Was the court correct in striking defendant’s second further defense? 
Defendant asserts that plaintiffs have been fully compensated for any 
loss which they sustained by virtue of insurance carried on the prop- 
erty. Hence defendant argues plaintiffs are not the real parties in 
interest, and that the insurance company, by operation of law, is subro- 
gated to such rights as plaintiffs might have exerted before they were 
compensated for their loss by the insurance company. 

Where an insurance company, pursuant to the terms of its contract 
of insurance, indemnifies the insured for loss resulting from a wrongful 
act of a third person, it is by operation of law subrogated to the extent 
of such payment to the rights of its insured against the tort-feasor. 
Winkler v. Amusement Co., 238 N.C. 589, 79 S.E. 2d 185; Lyon & Sons 
v. Board of Education, 238 N.C. 24, 76 S.E. 2d 553; Burgess v. Treva- 
than, 236 N.C. 157, 72 S8.E. 2d 231; Ins. Co. v. R. R., 179 N.C. 255, 102 
S.E. 417; Powell v. Water Co., 171 N.C. 290, 88 S.E. 426; Cunningham 
v R. R., 1389 N.C. 427; U.S. v. Aetna Cas. & S. Co., 3388 U.S. 366, 94 
L. Ed. 171. 

The principle has found its most frequent application in cases involv- 
ing the destruction of property by fire and collisions of automobiles. 
It is of course not limited to cases of that kind. Crty of Seattle v. 
Lloyd’s Plate Glass Ins. Co., 253 F. 321, and Maryland Casualty Co. v. 
Cherryvale Gas, Light & P. Co., 162 P. 318, were cases growing out of 
the destruction of plate glass windows by explosions. Contractors, 
Pacific Naval Air Bases v. Pillsbury, 105 F, Supp. 772, presented the 
right of a hospital association to reimbursement of hospital expenses 
paid to a member of the association, an employee of plaintiff, which 
plaintiff employer was legally obligated to pay under the Longshore- 
men’s and Harbor Workers’ Compensation Act. 

All damages sustained by the injured as a result of a single wrong 
must be recovered in a single action. Gaither Corp. v. Skinner, 241 
N.C. 532, 85 S.E. 2d 909; Bruton v. Light Co., 217 N.C. 1, 6 8.E. 2d 
822; Underwood v. Dooley, 197 N.C. 100, 147 S.E. 686. 
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When the insurance company has paid only part of the loss resulting 
from defendant’s tort, the insurer is subrogated only to the extent of 
the payment. The injured party has the right to maintain an action 
for all the damage resulting from the tortious act of defendant. He 
holds the recovery in trust for himself and the insurance company in 
accordance with their respective rights. Burgess v. Trevathan, supra; 
Powell v. Water Co., supra. The insurer is a proper but not a necessary 
party where only partial compensation has been made. Taylor v., 
Green, 242 N.C. 156, 87 S.E. 2d 11. 

Where, however, the insurance company has fully compensated its 
insured for all damages he has sustained, the insured no longer is the 
real party in interest. No right of action vests in him. The insurer 
is the real and only party interested in the result and hence the only 
party that can maintain the action. Burgess v. Trevathan, supra; 
Insurance Co. v. Motor Lines, 225 N.C. 588, 35 S.E. 2d 879; Underwood 
v. Dooley, supra; Cunningham v. R. R., supra. 

Defendant does not seek to have the insurance carrier made a party 
plaintiff on the theory that it is a proper party, having compensated 
plaintiffs for a portion of their loss, but pleads the fact that plaintiffs 
had been fully compensated, terminating any right of action which 
they may have. If the facts be as alleged, plaintiffs no longer have a 
right of action. Such as they had has passed to the insurer. Defendant 
could not show the facts without pleading them. It follows that there 
was error in striking defendant’s second further defense. Weant v. 
McCanless, 235 N.C. 384, 70 S.E. 2d 196; Lutz Industries, Inc. v. Dixie 
Home Stores, 242 N.C. 332, 88 S.E. 2d 333; Dunn v. Dunn, 242 N.C. 
234, 87 S.E. 2d 308. 

The order striking the separate further defenses pleaded by defend- 
ant is 

Reversed. 


HUGH E. LEWIS v. MARVIN LEE. 


| (Filed 10 April, 1957.) 
1. Pleadings § 15— 


A demurrer admits the truth of the facts properly alleged, and relevant 
inferences of fact necessarily deducible therefrom, but it does not admit 
inferences or conclusions of law. 


2. Same— 


Upon demurrer, the complaint must be liberally construed with a view 
to substantial justice, giving the pleader the advantage of every reasonable 
intendment therefrom, and the pleading must be fatally defective before it 
will be rejected. G.S. 1-151. 
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3. Automobiles §§ 15, 35—~ 


A complaint alleging that defendant, the driver of the car in which 
plaintiff was riding as a passenger, was suddenly confronted by a car 
approaching from the opposite direction on its left of the highway, that 
defendant pulled to his left of the highway and that the operator of the 
other car pulled back to his right and collided with defendant on defend- 
ant’s left of the road, held insufficient to state a cause of action, since 
defendant’s act in pulling to the left when confronted by the emergency 
cannot be held an act of negligence under the circumstances, and the facts 
alleged show that the collision was independently and proximately pro- 
duced by the wrongful act of the driver of the other car. 


4. Automobiles § 35—~ 


Where the complaint alleges in effect that defendant drove to his left 
of the highway in order to avoid collision with a vehicle suddenly appear- 
ing and approaching from the opposite direction on its left side of the high- 
way, and then alleges that defendant drove to his left without due caution 
and without keeping a proper lookout and in maneuvering his vehicle to 
turn right into his driveway, the repugnant allegations destroy and neutral- 
ize each other, and the remaining allegations are insufficient to show 
negligence on the part of defendant. 


5. Pleadings § 19c-—— 


Where in stating a single cause of action the complaint alleges two 
repugnant statements of fact, the repugnant allegations destroy and neu- 
tralize each other, and where, with the repugnant allegations thus elimi- 
nated, the remaining averments are insufficient to state a cause of action, 
demurrer will lie. 


RopMAN, J., dissenting. 
Bossitt, J., coneurs in dissent. 


APPEAL by defendant from Moore, Clifton L., J., at October-Novem- 
ber 1956 Civil Term, of Nasu. 

Civil action to recover for personal injuries allegedly proximately 
caused by negligence of defendant. 

It is admitted in the pleadings that on 18 December, 1955, plaintiff 
was riding as a guest in an automobile owned and operated by defend- 
ant Marvin Lee at or about 11:30 a.m., on a rural paved highway lead- 
ing from Red Oak to Reed’s Store in Nash County. 

And plaintiff alleges in paragraph 3 of his complaint that “defendant 
was driving his automobile in a northerly direction at approximately 
35 miles per hour and about one mile from Reed’s Store and almost in 
front of defendant’s home, when suddenly Dock Richardson, operating 
an automobile, appeared on the highway in front of the defendant 
driving in the opposite direction, that is, meeting the defendant and on 
the wrong side of the road.” That “the defendant pulled over beyond 
the center of the road and to his left-hand side of the road and the 
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automobile being operated by Dock Richardson pulled back to its right 
and met the defendant Marvin Lee on Lee’s wrong side of the road.” 
That “Lee was in the act of turning in his driveway at the time of the 
collision and had carelessly, negligently and without proper lookout 
and due caution drove over on the wrong side of the road causing and 
bringing about the collision and damages . . . complained of.’ And 
in paragraph 7 of the complaint plaintiff alleges “that the negligence 
of the defendant, Marvin Lee, in driving his automobile on the wrong 
side of the road as hereinabove alleged, was one of the proximate causes 
of plaintiff’s injuries and damage.” 

Defendant, answering, denies that he was negligent as alleged in the 
complaint, and for a further answer and in bar of plaintiff’s right to 
recover in this action, defendant pleaded assumption of risk; and as the 
sole and proximate cause of collision negligence of Richardson, 

Upon the trial in Superior Court plaintiff was the only witness in 
respect to the collision. 

At the close of plaintiff’s evidence defendant (1) demurred ore tenus 
to plaintiff’s complaint, and (2) moved for judgment as of nonsuit. 
Both motions were overruled, and defendant excepted to each ruling. 

Defendant then announced that he would offer no evidence, and 
renewed (1) his demurrer ore tenus to plaintiff’s complaint and (2) his 
motion, at the close of all the evidence, for judgment as of nonsuit. 
Both motions were overruled, and defendant excepted to each ruling. 

The case was submitted to the jury on two issues, shown in the record, 
which the jury answered in favor of plaintiff as indicated. 

From judgment signed in accordance with the verdict, defendant 
appeals to Supreme Court, and assigns error. 


T. A. Burgess and Davenport & Davenport for Plaintiff Appellee. 
Valentine & Valentine and Broughton & Broughton for Defendant 
Appellant. 


WINBORNE, C. J. Defendant appellant renews in this Court his de- 
murrer ore tenus to the complaint of the plaintiff. It, like the demurrers 
filed in Superior Court, was upon the ground that the complaint does 
not state facts sufficient to constitute a cause of action against the 
defendant for actionable negligence. 

For this purpose the truth of the allegations contained in the com- 
plaint is admitted, and ‘ordinarily relevant inferences of fact neces- 
sarily deducible therefrom are also admitted. But the principle does 
not extend to admissions of conclusions or inferences of law.” Ballinger 
v. Thomas, 195 N.C. 517, 142 8.E. 761. See among many other cases 
Hollifield v. Everhart, 237 N.C. 313, 74S.E. 2d 706; McLaney v. Motor 
Freight, Inc., 236 N.C. 714, 74 8.E. 2d 36, and cases cited. 
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Also it is provided by statute, G.S. 1-151, that “in the construction of 
a pleading for the purpose of determining its effect its allegations shall 
be liberally construed with a view to substantial justice between the 
parties.’ And the decisions of this Court interpreting and applying 
the provisions of this statute require that every reasonable intendment 
must be in favor of the pleader. The pleading must be fatally defective 
before it will be rejected as insufficient. See Ins. Co. v. McCraw, 215 
N.C. 105, 1 S.E. 2d 369, and cases there cited. 

In the light of the provisions of the statute, as so interpreted and 
applied, admitting the truth of the facts alleged in the complaint, this 
Court is constrained to conclude as a matter of law that the allegations 
in respect to defendant are fatally defective upon the ground on which 
the demurrers are predicated, that is, it afirmatively appears upon the 
face of the complaint that the injury of which plaintiff complains was, 
as stated by Stacy, C. J., in Smith v. Sink, 211 N.C. 725, 192 8.E. 108, 
‘independently and proximately produced by the wrongful act, neglect, 
or default of an outside agency or responsible third person,” to wit, 
Dock Richardson. See McLaney v. Motor Freight Inc., supra, and 
cases cited. 

The facts alleged show that defendant was traveling at a speed of 
35 miles per hour, when the ear driven by Dock Richardson suddenly 
appeared in front of defendant on defendant’s right side of the road. 
Under such circumstances, as contended by appellant in brief filed in 
this Court, defendant was “confronted with the choice of meeting the 
Richardson car head-on or turning to his left in the hope of avoiding 
a head-on collision.”” Compare Henderson v. Henderson, 239 N.C. 487, 
80 S.E. 2d 383. Indeed the allegations present a factual situation 
similar to that in Ingram v. Smoky Mountain Stages, Inc., 225 N.C. 
444, 35 S.E. 2d 337, where Barnhill, C. J., writing for the Court de- 
clared: ‘‘That the bus driver, when he saw the automobile enter the 
highway just ahead of him, cut his bus to the left and crossed the center 
line cannot, under the circumstances of this case, be held an act of 
negligence. It is a human instinct when a collision is impending be- 
tween two vehicles to turn or cut away from the other vehicle. The 
evidence here discloses that it was done in an effort to avoid the colli- 
sion. There is no circumstance tending to show that it was other than 
what a man of reasonable prudence would have done.” 

While it is true that it is set forth in the complaint that the defend- 
ant was in the act of turning in his driveway at the time of the colli- 
sion, and had earelessly, negligently and without proper lookout and 
due caution driven over on the wrong side of the road causing and 
bringing about the collision and damages of which complaint is made, 
this is no more than a conclusion of the pleader and is negatived by 
the facts alleged immediately prior thereto in the same paragraph. 
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The two allegations cannot be reconciled. This brings the case within 
the principle set forth in Lindley v. Yeatman, 242 N.C. 145, 87 S.E. 2d 
5, that is, that “Where in stating a single cause of action the complaint 
alleges two repugnant statements of fact, the repugnant allegations 
destroy and neutralize each other, and where, with the repugnant alle- 
gations thus eliminated, the remaining averments are insufficient to 
state a cause of action, demurrer will he.” See McIntosh, N. C. Prac- 
tice & Procedure, Section 353; 21 Am. Jur., Pleading, Section 221. 

Hence for error in overruling demurrers ore tenus the judgment from 
which appeal is taken is 

Reversed. 


RopMAN, J., dissenting: I dissent from the opinion of the majority, 
not because of any disagreement as to legal principles, but because I 
think the language of the complaint describing the factual situation 
and defendant’s conduct is sufficiently broad, even though lacking in 
details, to authorize recovery when interpreted in the light of plain- 
tiff’s testimony describing the situation under which the collision oc- 
curred. He testified: ‘““We were coming down the road and just before 
we got to Marvin Lee’s avenue, which was on our right side that we 
were on, I looked up and I saw a car coming around the bend up there 
by the tobacco barns on the Tucker farm and when he come around 
the curve he was on our side of the road. He was between 250 and 300 
yards, probably 400, from us at that time. He stayed on our side of 
the road a right good while. I would say the car coming towards us 
got within 35 or 40 yards when he turned into his side of the road.” 
Again he testified: “When we were about 35 to 45 yards apart, Rich- 
ardson swerved across the road a little bit. He looked like he might 
have looked up and saw us. He won’t directly on our side, but he was 
straddling the center line when he went across to his proper side. He 
got on his side fully 45 yards from us; he was on his side then... . I 
don’t say that Lee cut to his left when he was about 35 or 45 yards from 
Richardson to keep from having a wreck. I told you before that there 
was room on that dirt on Lee’s side that he could have got off on his 
side. There’s six feet of flat land there .. .” 

The Court treats the allegation of the complaint that Dock Richard- 
son suddenly appeared on the wrong side of the road as having only 
one meaning: that he suddenly appeared in such close proximity as to 
create an emergency for which defendant was not responsible. I con- 
cede that it might have that meaning, but I think that it may as well 
describe the condition depicted by plaintiff, viz., that the vehicles were 
250 to 400 yards apart when Dock Richardson turned the corner or 
curve on the wrong side of the road. Such a situation bears no resem- 
blance to the factual situation described in Henderson v. Henderson, 
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239 N.C. 487, nor in Ingram v. Smoky Mountain Stages, Inc., 225 N.C. 
444, relied upon by the majority to sustain their position. Defendant 
did not object to plaintiff’s testimony describing the situation. The 
facts related do not, as a matter of law, in my opinion, portray a sudden 
emergency created without fault of defendant. Plaintiff could not, of 
course, allege one cause of action and recover on a different factual 
situation. The probata must correspond to the allegata. Hence, it 
seems to me, that the interpretation placed on the pleadings at the trial 
by plaintiff, by defendant, and by the court that the facts alleged 
accorded with the testimony ought now to be accepted by this Court as 
a correct interpretation of what the plaintiff intended to say when he 
filed his complaint. If it was lacking in detail, defendant’s remedy 
was by motion to make it more specific and certain. 

I think the pleadings suffice to permit the plaintiff to offer evidence. 
I think there is evidence on which the jury could find in favor of the 
plaintiff. Hoke v. Greyhound Corporation, 227 N.C. 412. No excep- 
tion was taken to the charge of the court. It is my opinion defendant 
has not demonstrated error. 


Bossitt, J., concurs in dissent. 


STATE v. ANDREW YATES DAVIS. 


(Filed 10 April, 1957.) 
1. Criminal Law § 29a— 


Where the State introduces testimony of statements made by defendant 
on a particular date, but introduces no evidence in regard to statements 
made by him on a subsequent date, defendant is not entitled to elicit from 
the State’s witness testimony as to self-serving declarations made by de- 
fendant on the later date, the State not having ‘opened the door” to such 
testimony. 


2. Criminal Law § 538d— 


Where the court’s instructions to the jury contain a clear, concise and 
complete charge on all essential features of the case, exceptions to the 
court’s failure to charge on minor aspects of the case cannot be sustained, 
it being ineumbent on defendant, if he desired more detailed instructions, 
to have tendered a request therefor. G.S. 1-180. 


8. Criminal Law § 52a(3)— 


While circumstantial evidence must point unerringly to the guilt of 
defendant and exclude every other reasonable hypothesis in order to be 
sufficient for conviction, whether it does so is for the jury to determine 
under instructions to that effect, it being the province of the court upon 
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motion to nonsuit or for a directed verdict to determine only whether there 
is substantial evidence of every essential element of the offenSe. 


4, Homicide § 25— 


Evidence tending to show that defendant was found dressed in the 
kitchen of his home about 8:30 in the morning, that his wife had been 
mortally beaten sometime during the night and was lying near a pool of 
blood in the bathroom of the house, that blood was found inside the shoes 
defendant was wearing, and men’s clothing on which there was blood was 
found in the house, is held sufficient to be submitted to the jury and sus- 
tain a verdict of defendant’s guilt of murder in the second degree. 


AppraL by defendant from Moore (Dan K.), J., November, 1956 
Term, BuRKE Superior Court. 

Criminal prosecution tried upon indictment charging the defendant 
with the first degree murder of his wife, Lois Louise Davis. Upon 
arraignment the solicitor announced he would not prosecute for the 
capital felony but only for murder in the second degree or manslaughter 
as the evidence might warrant. The jury returned a verdict of guilty 
of murder in the second degree. From a judgment of imprisonment for 
not less than 12 nor more than 15 years, the defendant appealed, assign- 
ing errors, 


Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 
Mull & Patton for defendant, appellant. 


Hiaoins, J. The defendant and the deceased, his wife, prior to 
5 November, 1955, lived in a rural section of Burke County. At about 
8:30 on the morning of that day the State’s witness Coleman went to 
the house where he found the defendant dressed and in the kitchen. 
The bodv of his wife was lying on her back in the bathroom near a pool 
of blood. The coroner, a physician, performed an autopsy and ex- 
pressed the opinion that death resulted from ‘extensive bleeding in the 
chest cavity and on the outside tissue of the brain—produced by blunt 
force and blows about the face, head, and chest.” The coroner per- 
formed the autopsy at about one o’clock in the afternoon of 5 Novem- 
ber. He expressed the opinion the wounds could have been inflicted 
about 10 or 12 hours prior to the autopsy. Blood was discovered in 
several places in the house, and on the inside of the basement door 
“blood extended three and one-half feet up on the door.” On the de- 
fendant’s upper cheek was an abrased area and three distinct marks 
downward approximately one-third of an inch apart on the left cheek. 
When examined at about 3:30 p.m. on the day the body was found, the 
defendant was wearing a cotton shirt and trousers, and a pair of low- 
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quarter shoes. There was no blood on his clothing. However, on the 
inside of defendant’s shoes “on the instep was a quantity of dried blood 
and also on the insoles and over the toes and under the sole of the foot 
blood was present in both shoes.” Men’s clothing on which there was 
blood was found in the house. 

The coroner stated on cross-examination that the bruises on the body 
of the deceased could have been caused in an automobile accident. 
However, there was no evidence the deceased had been involved in any 
accident. 

On the late afternoon of 4 November, two neighbors saw the de- 
ceased walking about one-quarter mile from her home. They gave her 
a ride to the home. At the time she had a slight limp, seemed fatigued, 
and had about her the odor of whisky. 

The State introduced evidence that the defendant on numerous occa- 
sions had threatened to kill his wife and had committed assaults upon 
her many times, once with a shoe, and once with a “fire stick.” 

The investigating officer testified as to certain statements made by 
the defendant on 5 November, 1955, to the effect that on advice of 
counsel he did not want to make any statement or discuss the case. 
For the purpose of impeachment counsel asked if the witness “‘is trying 
to inject into the jury box that the defendant shut up hke a clam and 
would not talk further.” The court sustained the State’s objection to 
the question. Nothing in the testimony appeared to justify the ques- 
tion. 

The defendant sought to have the investigating officer testify as to 
statements made to him by the defendant on 8 November. These 
statements were excluded on the ground that they were self-serving. 
The ruling of the court was correct for the reason that the State had 
not introduced any part of the defendant’s conversation on the 8th. 
The foregoing disposes of the defendant’s exceptive assignments Nos. 
1, 2, 3 and 4. 

The defendant’s exception No. 7 relates to the failure of the court 
to charge on certain minor aspects of the case. The charge, however, 
taken contextually as it must be, presents clear, concise and complete 
instructions to the jury on all essential features of the case and is in 
compliance with G.S. 1-180. If the defendant desired more detailed 
instructions, he should have requested them. S. v. Glatly, 230 N.C. 177, 
52 S.E. 2d 277; S. v. Reddick, 222 N.C. 520, 23 8.E. 2d 909; S. v. 
Bohanon, 142 N.C. 695, 55 8.E, 797. 

The defendant places his main reliance on exceptions Nos. 5 and 6 
relating to the failure of the court to direct a verdict of not guilty. In 
this case the evidence was circumstantial. Beyond question this Court 
has consistently adhered to the rule that in order to convict on circum- 
stantial evidence, that evidence must not only be consistent with guilt, 
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it must be inconsistent with innocence. It must point unerringly to 
guilt and must exclude every other reasonable hypothesis. Unless the 
evidence measures up to the foregoing standard it is the duty of the 
jury to acquit and it is the duty of the court so to instruct the jury. 

In applying the rule of the sufficiency of circumstantial evidence, 
not infrequently, however, counsel have confused the function of the 
trial judge and the function of the jury. In all fairness it may be 
observed that some of the decisions of this Court have not tended to 
clarify the distinction between the court’s and the jury’s functions. 
When a motion is made for a judgment of nonsuit or for a directed 
verdict of not guilty, the trial judge must determine whether there is 
substantial evidence of every essential element of the offense. In so 
far as the duty of the judge is concerned, it is immaterial whether the 
evidence is direct, circumstantial, or a combination of both. If it is 
substantial as to all essential elements of the offense, it is the duty of 
the judge to submit the case to the jury. “The above is another way 
of saying there must be substantial evidence of all material elements 
of the offense to withstand the motion to dismiss. It is immaterial 
whether the substantial evidence is circumstantial, or direct, or both. 
To hold that the court must grant a motion to dismiss unless, in the 
opinion of the court, the evidence excludes every reasonable hypothesis 
of innocence would in effect constitute the presiding judge the trier of 
the facts. Substantial evidence of guilt is required before the court can 
send the case to the jury. Proof of guilt beyond a reasonable doubt is 
required before the jury can convict. What is substantial evidence is 
a question of law for the court. What that evidence proves or fails to 
prove is a question of fact for the jury.” S. v. Stephens, 244 N.C. 380, 
93 S.E. 2d 431; S. v. Simpson, 244 N.C. 325, 93 S.E. 2d 425; S. v. Dun- 
can, 244 N.C. 374, 93 S.E. 2d 421; S. v. Simmons, 240 N.C. 780, 83 S.E. 
2d 904; S. v. Grainger, 238 N.C. 739, 78 S.E. 2d 769; S. v. Fulk, 232 
N.C. 118, 59 S.E. 2d 617; S. v. Frye, 229 N.C. 581, 50 S.E. 2d 895; S. v. 
Strickland, 229 N.C. 201, 49 S.E. 2d 469; S. v. Minton, 228 N.C. 518, 
46 S.E, 2d 296; S. v. Coffey, 228 N.C. 119, 44 8.E. 2d 886; S. v. Harvey, 
228 N.C. 62, 44 S.E. 2d 472; S. v. Ewing, 227 N.C. 535, 42 S.E. 2d 676; 
S. v. Stuwinter, 211 N.C. 278, 189 S.E. 868; S. v. Johnson, 199 N.C. 429, 
154 S.E. 730. 

We must conclude that under the foregoing rules there was substan- 
tial evidence of defendant’s guilt. The evidence presented a case for 
the jury. No reason appears why the verdict and judgment should be 
disturbed. 

No error. 
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JAMES A. HARRIS anp Wire, MARY FRANCES HARRIS, v. FANNIE LOU 
BINGHAM. 


(Filed 10 April, 1957.) 
A person signing a written instrument is under duty to read same for 
his own protection, and is charged with knowledge of its contents in the 
absence of mistake, fraud or oppression. 


2. Negligence § 11-— 
The right to assume that another will exercise due care is not absolute, 
but when a person realizes that another has violated a duty which imperils 
him, he must be vigilant in attempting to avoid injury to himself. 


8. Brokers § 6—Where owner signs contract to sell realty without reading 
it he may not hold broker liable for failure of contract to disclose that 
land was subject to highway easement, 

Plaintiffs alleged that they advised defendant broker that their land was 
subject to a right-of-way for a highway, that the broker procured a pros- 
pective purchaser and prepared a contract of sale stating that the land 
was subject to easements for public utilities solely, that plaintiffs signed 
the writing without reading it and that thereafter the prospective pur- 
chaser refused to consummate the sale upon learning that the land was 
subject to the easement for the highway, that plaintiffs were forced to sell 
to another at a price less than that which had been offered by the broker’s 
prospect, to the plaintiffs’ damage in the amount of the difference. There 
was no allegation that the actual sale was for less than the value of the 
land burdened with the easements. Held: Demurrer was properly sus- 
tained, since plaintiffs are charged with full knowledge of the contents of 
the contract of sale signed by them, and further, since it appears that the 
higher offer was based on the property only if it were free of the highway 
easement, and therefore the allegations do not support the conclusions of 
damage. 


4. Pleadings § 15— 
A demurrer admits the truth of allegations of fact contained in the com- 
plaint, but it does not admit the legal conclusion of damage based on such 
facts. 


AppEAL by plaintiffs from Sharp, S. J., 7 January 1957, Special! Civil 
Term. MECKLENBURG. 

Civil action to recover damages from a broker heard upon a demurrer, 

This is a summary of the complaint’s allegations: Plaintiffs owned 
a house and tract of land in Mecklenburg County, which they placed 
for sale with defendant, who held herself out to the public as skilled in 
the business of a real estate broker. Plaintiffs explained to the defend- 
ant that a portion of the property was subject to a right-of-way for a 
road, and pointed it out to her. Defendant procured M. F. Stumpf to 
agree orally to buy the property for $28,000.00. Defendant drafted a 
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contract of purchase and sale of the property between plaintiffs and 
Stumpf, which stated the property was free of all easements, except 
those for public utilities. Plaintiffs, relying upon the special skill and 
knowledge of the defendant, and being unacquainted with ‘“termi- 
nology,” employed in real estate contracts, signed the contract. Plain- 
tiffs, relying upon the contract of sale and purchase with Stumpf, 
entered into a written contract to buy a house. Before the date set 
for completing the sale to Stumpf, he notified the plaintiffs that he had 
discovered that the land was burdened with an easement for a road- 
way across a part of the property, that the contract of purchase and 
sale recited the property was free of all easements, except those for 
public utilities, and he declined to go through with the contract of 
purchase. 

Plaintiffs, being obligated by written contract to buy another house, 
were forced to find an immediate purchaser for the house and land 
Stumpf had contracted to buy, and after diligent efforts, they sold the 
property for $24,000.00. Plaintiffs’ loss of $4,000.00 was proximately 
caused by defendant’s negligence in not exercising reasonable care and 
skill in drafting the contract between them and Stumpf and in not 
possessing the requisite skill and knowledge possessed by other real 
estate brokers. Wherefore, plaintiffs pray for a recovery of $4,000.00 
against the defendant. 

The defendant filed a written demurrer. 

From a judgment sustaining the demurrer upon the ground the com- 
plaint does not state facts sufficient to constitute a cause of action, 
plaintiffs appeal. 


McDougle, Ervin, Horack & Snepp by R. B. McKnight, Jr. for 
Plaintiffs, Appellants. 
No Counsel for Defendant. 


Parker, J. Plaintiffs signed a contract drafted by defendant as 
their real estate broker to convey a house and tract of land owned by 
them to M. F. Stumpf, which property the contract stated was free of 
all easements, except those for public utilities. When Stumpf discov- 
ered that a portion of the tract of land was subject to a right-of-way 
for a road, and that plaintiffs could not convey to him the property 
free of all easements, except those for public utilities, as they had con- 
tracted to do, he refused to consummate the purchase. 

There is no allegation in the complaint that plaintiffs did not read 
the contract, or that they are unable to read, or that they were induced 
to sign the contract by fraud or deception, or that they were misled 
as to its contents. “The duty to read an instrument or to have it read 
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before signing it, is a positive one, and the failure to do so, in the 
absence of any mistake, fraud or oppression, is a circumstance against 
which no relief may be had, either at law or in equity.” Harrison v. 
R. F., 229 N.C. 92, 47 S.E. 2d 698. 

This Court said in Wilhams v. Williams, 220 N.C. 806, 18 S.E. 2d 
364: “In this State it is held that one who signs a paper writing is 
under a duty to ascertain its contents, and in the absence of a showing 
that he was wilfully misled or misinformed by the defendant as to 
these contents, or that they were kept from him in fraudulent opposi- 
tion to his request, he 1s held to have signed with full knowledge and 
assent as to what is therein contained.” 

The right to rely upon the assumption that another will exercise due 
care is not absolute, Union Trust Co. v. Detroit, G. H., & M. BR. Co., 239 
Mich. 97, 214 N.W. 166, 66 A.L.R. 1515, and must yield to the realities 
of the situation to the extent that if the plaintiff observes a violation of 
duty which imperils him, he must be vigilant in attempting to avoid 
injury to himself, Graff v. Scott Bros., 315 Pa. 262, 172 A. 659; 38 Am. 
Jur., Negligence, Sec. 192. If the defendant were guilty of negligence 
in failing to exercise reasonable care and skill as a real estate broker 
in drafting the contract of sale, a question not necessary for us to 
decide here, the plaintiffs are charged with full knowledge and assent 
as to the contents of the contract they signed, and they had actual 
knowledge that the property was not free of all easements, except those 
for public utilities, as stated therein. Plaintiffs charged with full 
knowledge that they could not convey title to the property, as they had 
contracted to do, entered into another contract to buy another house, 
evidently intending to pay for it in whole or in part with the purchase 
money received from Stumpf. 

It is manifest that, if the defendant had recited in the contract of 
sale that a portion of the property was burdened with an easement for 
a roadway across it, Stumpf would not have purchased the property. 
Clearly, Stumpf’s oral offer of $28,000.00 for the property was for 
property free of all easements, except those for public utilities. Plain- 
tiffs allege that when Stumpf refused to go through with the purchase, 
they were forced to sell the property for $24,000.00, but they do not 
allege it brought less than it was worth, subject, as it was, to a right- 
of-way for a road across a portion of it. Plaintiffs have alleged no 
ultimate facts showing any damage to themselves. The demurrer 
admits the truth of allegations of fact contained in the complaint, but 
does not admit the legal conclusion that plaintiffs were damaged in the 
sum of $4,000.00. McKinley v. Hinnant, 242 N.C, 245, 87 S.E. 2d 568. 

Plaintiffs were guilty of utter heedlessness in signing the contract to 
convey the property to Stumpf with the statements therein as to ease- 
ments. They cannot avoid their own heedlessness in executing and 
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relying upon this contract, and then, call that heedlessness someone 


else’s negligence. Plaintiffs’ damage, if any, is in effect self-inflicted. 
Affirmed. | 


STATE v. LYNN. 


(Filed 10 April, 1957.) 
Criminal Law § 50d— 
Where the court, during the cross-examination of defendant, interposes 
questions tending to impeach the defendant and depreciate his testimony, 
a new trial must be awarded. 


PARKER, J., dissents. 


AppraL by defendant from Phillips, J., and a jury, at September 
Term, 1956, of ALEXANDER. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
C.L. Leatherman and Sam J. Ervin, ITI, for the defendant, appellant. 


Jounson, J. The defendant stands convicted, as charged in the bill 
of indictment, of having carnal knowledge of a virtuous girl between 
the ages of twelve and sixteen years in violation of G.S. 14-26. From 
judgment imposing a prison sentence, he appeals. 

The evidence of the State discloses that on or about 15 June, 1955, 
the prosecuting witness, then under the age of 15 years, and her two 
older teen-age brothers, went with the defendant, a minister of the 
Gospel, and his 15-year-old son, on a fishing trip somewhere on the 
Catawba River. A 16-year-old male cousin of the prosecutrix was also 
along on the trip. The party pitched camp side of the river and spent 
the night. The prosecutrix testified that around midnight, while the 
others were fishing, the defendant had sexual intercourse with her in 
the station wagon near the camp site. She did not tell anyone about 
the occurrence or make accusation against the defendant until two or 
three weeks before she gave birth to a child on 1 April, 1956. 

The defendant denied the accusation and testified that the fishing 
trip was in May, 1955. He said he went to the station wagon about 
10:00 o’clock p.m. and lay down; that in a few minutes the prosecutrix 
opened the door; that he got up and went down to the river and sat 
down on a blanket; that the prosecutrix followed him and sat down 
beside him; that he immediately got up, went to the edge of the river 
and took a seat in a boat and spent the rest of the night in the boat. 
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During cross-examination by the Solicitor, the court interposed this 
examination of the defendant: “Q. You said the boys took their blank- 
ets, and put them down to sleep on. What arrangements was made for 
Lynda Kay to sleep that night? A. I don’t know. Q. Are you telling 
the Court and jury that you got out on the water and stayed after 
everybody else was asleep? A. They were not asleep. The boat was 
right there and I sat in the boat and the boys were on the bank.” 

The defendant assigns as error the manner in which he was so inter- 
rogated by the presiding judge. He contends that the examination was 
calculated to impeach him and to cast doubt upon his testimony before 
the Jury. 

“The rule is firmly fixed with us that ‘no judge at any time during the 
trial of a cause is permitted to cast doubt upon the testimony of a 
witness or to impeach his credibility.’ (citing authority) And under 
application of this salutary rule, it is well settled that it 1s improper for 
a trial judge to ask questions which are reasonably calculated to im- 
peach or discredit a witness. Cross-examination for the purpose of 
impeachment is the prerogative of counsel, including the district solici- 
tor in a case like this one, but it is never the privilege of a trial judge.” 
S. v. Kimrey, 236 N.C. 3138, p. 315, 72 S.E. 2d 677, p. 679. See also 
S. v. Smith, 240 N.C. 99, 81 S.E. 2d 263; S. v. Cantrell, 230 N.C. 46, 
51 S8.E. 2d 887. 

Here it appears that the challenged examination by the court was 
calculated to impeach the defendant and depreciate his testimony 
before the jury in a manner amounting to prejudicial error entitling 
him to a new trial, This being so, the other assignments of error need 
not be discussed. 

New trial. 


PaRKER, J., dissents. 


MAX SNYDER v. EDWARD SCHEIDT, ComMMIssIoNER oF NorRTH CAROLINA 
DEPARTMENT OF MOTOR VEHICLES, STATE HIGHWAY PATROL, AND PATROLMAN, 
Cc. L. BLACKMON. 
(Filed 10 April, 1957.) 
1. Automobiles § 2— 
The statute directs the revocation of a driver’s license for one year upon 
his conviction of two charges of reckless driving committed within a 
period of twelve months, and if both offenses were committed within a 
twelve-month period, it is immaterial that the conviction of the second 
offense was entered more than twelve months after the first. G.S. 20-17(6). 
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In upholding the revocation of a driver’s license for a period of one year 
for two convictions of reckless driving committed within a period of twelve 
months, the failure of the court to specifically find that the convictions 
were final, will not be held fatal when the driver makes no contention that 
there was any appeal from the convictions or that the convictions were not 
final, and it appears that the convictions as certified by the clerk were 
considered by the court below and all parties as final convictions. 


3. Same— 
The provisions of G.S. 20-17(6) and G.S. 20-19(f) are mandatory. 


RopMAN, J., not sitting. 


AppraL by plaintiff from Parker, J., September Term, 1956, of 
WAYNE. 

Plaintiff was convicted of two separate offenses of reckless driving 
(G.S. 20-140), the first committed 6 April, 1954, and the second 4 No- 
vember, 1954. For the first offense, the conviction was on 15 June, 
1954, in the Recorder’s Court of Chowan County. For the second 
offense, the conviction was on 20 December, 1955, in the Recorder’s 
Court of Goldsboro. On 15 February, 1956, the Commissioner of 
Motor Vehicles, having received official reports of said convictions from 
the clerks of said courts, revoked plaintiff’s operator’s license for one 
year, from 20 December, 1955, to 20 December, 1956. Notice thereof 
was served on plaintiff. 

Plaintiff did not surrender his operator’s license card. Instead, he 
brought this action to enjoin said revocation by the Commissioner and 
obtained a temporary restraining order. 

At the hearing below, after finding the facts stated above, the court 
below vacated said temporary restraining order, adjudging that the 
Commissioner ‘is hereby authorized to enter an order revoking the 
plaintiff’s driver’s license for a period of one full year pursuant to the 
requirements of G.S. 20-17(6) and G.S. 20-19(f),” and that “the costs 
of this action ... be taxed against the plaintiff.” 

Plaintiff excepted to the judgment, appealed therefrom, and presents 
two assignments of error, 


J. Faison Thomson & Son for plaintiff, appellant. 
Attorney-General Patton, Assistant Attorney-General Giles and Staff 
Attorney Kenneth Wooten, Jr., for defendant, appellee. 


Bossitt, J. Plaintiff’s first assignment of error is that the court 
erred in its conclusion of law because the second conviction was on 
20 December, 1955, more than one year after 15 June, 1954, the date 
of the first conviction. Plaintiff's contention is interesting but unsub- 
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stantial. G.S. 20-17(6) deals with ‘‘two charges of reckless driving 
committed within a period of twelve months.” (Italics added.) The 
date of the offense, not the date of the conviction, is the determinative 
factor. 

Plaintiff’s second assignment of error is general, that is, directed to 
the judgment. With reference thereto, plaintiff, by brief, makes two 
contentions, viz.: 

First, plaintiff asserts that there was no evidence before the court 
upon which to base its findings of fact. We need not list the several 
reasons why this position is untenable. Suffice to say, the essential 
facts found by the court are the facts set forth in plaintiff’s statement 
of case on appeal. 

Second, plaintiff asserts that, because there was no express finding 
that said convictions were final convictions, the findings of fact were 
insufficient to support the judgment. True, the word ‘‘conviction,” as 
used in G.S. 20-17(6), refers to a final conviction by a court of compe- 
tent jurisdiction. Harrell v. Scheidt, Comr. of Motor Vehicles, 243 
N.C. 735, 739, 92 S.E. 2d 182. Plaintiff made no allegation and offered 
no evidence that he appealed from either of said convictions or that 
either conviction was otherwise than a final conviction. Moreover, 
the record fails to show that plaintiff contended at any time in the 
court below that the convictions were not final convictions. Indeed, 
it is obvious that the convictions as certified by said clerks were con- 
sidered by the court below and all parties as final convictions. Noth- 
ing else appearing, they are so regarded here. 

The provisions of G.S. 20-17(6) and G.S. 20-19(f), are mandatory. 
Harrell v. Scheidt, Comr. of Motor Vehicles, supra. Plaintiff’s assign- 
ments of error are without merit. 

Affirmed. 


RopMAN, J., not sitting. 


STATE v. MARTHA BOLES. 
(Filed 10 April, 1957.) 


1. ‘Constitutional Law § 34c— 

The refusal of the court to compel a State’s witness to disclose the name 
of a confidential informer who worked with him in purchasing the intoxi- 
cating liquor from defendant will not be held for error when at the time 
the witness’s testimony is uncontradicted and nothing appears in evidence 
concerning the informer except the fact that he was present when the 
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witness made the purchase, the propriety of forcing a disclosure of the 
identity of the informer being dependent upon the circumstances of the 
case and at what stage of the proceedings the request is made. 


2. Criminal Law § 6a— 


Where the State’s evidence shows only that the investigator for an 
alcohol tax unit gave defendant an opportunity to violate the law and that 
she freely embraced the opportunity, and defendant’s defense is based 
solely on her contention that she was not present and did not participate in 
the sale, the question of entrapment does not arise. 


AppEAL by defendant from Johnston, J., September, 1956 Term, 
YADKIN Superior Court. 

Criminal prosecution upon a bill of indictment charging eight differ- 
ent violations of the intoxicating liquor laws. The defendant was con- 
victed on the counts charging (1) unlawful possession, (2) unlawful 
possession for the purpose of sale, and (3) unlawful sale. The court 
imposed a prison sentence of six months on each count and ordered that 
they should run concurrently. The defendant appealed. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 


Parks G. Hampton for defendant, appellant. 


Hicains, J. The State offered the testimony of Alfred J. Scheuch, an 
investigator for the Aleohol Tax Unit, who was in Yadkin County doing 
undercover work in an effort to discover violations of the liquor laws. 
The witness testified that on 15 April, 1956, he went to the defendant’s 
house (accompanied by a confidential informer) and purchased from 
the defendant and from an unidentified man one gallon of nontaxpaid 
liquor for which he paid $11.00. He handed the money to the man 
who in turn handed it to the defendant who put it in her apron pocket. 
The defendant gave the witness a drink of liquor at the time of the 
purchase. The witness further testified that on 21 April, 1956, he went 
to the defendant’s house with the sheriff to execute a search warrant. 
On that occasion no liquor was found. 

On cross-examination, defendant’s attorney asked the witness to give 
the name of the confidential informer who was present on the 15th. 
The witness replied: ‘Where we are assisting the Federal Government 
at the present time, I don’t wish to reveal him.” The following then 
took place: 


Attorney: “Will you require him to give that information?” 
Court: “No, sir.” 
Attorney: “Give me an exception.” (Exception No. 4) 
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Attorney: ‘What was his name?” 

Witness: “I can’t tell you that.” 

Court: (to the Jury): “Gentlemen, go to the Jury room.” 

Court: “What is your purpose?” 

Attorney: “I want to know why he isn’t here today.” 

Court: “If that is the reason, I won’t permit him to answer.” 

Attorney: “I want to know if he was there when certain things 
happened.” 

Court: “You can ask that.” 

Attorney: “Give me an exception.” (Exception No. 5) 


In passing on defendant’s assignments based on exceptions Nos. 4 
and 5, we must do so in the light of the facts before Judge Johnston 
at the time he made the ruling complained of. At that time there was 
no conflict in the testimony. Nothing appeared in the evidence con- 
cerning the informer except the fact that he was present when the 
witness made the purchase. We hold that the defendant did not make 
a sufficient showing to require the disclosure. The court’s refusal to 
order it under the circumstances was not error, 

After the State rested the defendant testified that on 15 April she 
was not at home; that she did not sell or participate in the sale of liquor 
on that day; that the first time she ever saw the State’s witness was 
on 21 April when he came to her house with the sheriff. Thus the evi- 
dence as to whether the defendant was at home on 15 April and par- 
ticipated in the sale was sharply in conflict. 

Had the defendant, in the light of this conflict, requested the name 
of the confidential informer as a possible defense witness, a more serious 
question would have been presented. That question, however, was not 
before Judge Johnston and consequently is not before us. The pro- 
priety of disclosing the identity of an informer must depend on the 
circumstances of the case and at what stage of the proceedings the 
request is made. Roviaro v. United States, decided 25 March, 1957. 

The defendant insists a verdict of not guilty should have been di- 
rected on the ground that if the defendant sold the liquor as testified to 
by the State’s witness, she was induced and entrapped into doing so by 
the enforcement officer in order that he might prosecute her for the 
offense which he had induced her to commit. The State’s evidence 
shows only that the investigator gave her an opportunity to violate 
the law and that she freely embraced the opportunity. According to 
the defendant’s evidence she was not present and did not participate in 
the sale. The question of entrapment, therefore, does not arise. The 
evidence is sufficient to go to the jury. 

No error. 
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EE 


C. E. HUI, C. C. HUIE, J. R. HUIH, NAOMI H. MULLIS, J. H. HUIE anp 
MRS. MARIB H. RABIDOU y. D. C. TEMPLETON anv Wirt, OLLIE 
TEMPLETON. 

(Filed 10 April, 1957.) 


1. Appeal and Error § 34— 


The failure of appellant on appeal from judgment of nonsuit to set out 
the evidence in narrative form in the case on appeal served by him, and 
becoming the case on appeal, in accordance with Rule of Practice in the 
Supreme Court No. 19(4), requires dismissal by the Court, even ex mero 
motu, the rule being mandatory. 


2. Easements § 2-—— 


In this action to establish an easement by implication from plaintiffs’ 
land across defendants’ land to a public highway, nonsuit held proper 
under authority of Bradley v. Bradley, 245 N.C. 483. 


AppeaL by plaintiffs from Phillips, J., at October 1956 Term, of 
IREDELL. 

Civil action to permanently restrain defendants from using roadway 
across lands of plaintiffs, in which defendants claim easement by impli- 
cation of law to reach public highway. 

Plaintiffs and defendants own adjoining land, and claim title from 
a common source. 

Upon trial in Superior Court, motion of defendants made when plain- 
tiffs rested their case for judgment as of nonsuit was allowed, and plain- 
tiffs appeal therefrom to Supreme Court and assign error. 


Buren Jurney and Adams, Dearman & Winberry for Plaintiffs Ap- 
pellants. 


Land, Sowers, Avery & Ward and McLaughlin & Battley for De- 
fendants Appellees. 


WINBORNE, C.J. At the threshold, Rule 19(4) of Rules of Practice 
in the Supreme Court, 221 N.C. 544, at 558, pertaining to transcript 
record of an action brought to this Court, reads in pertinent part as 
follows: ‘The evidence in case on appeal shall be in narrative form, 
and not by question and answer, except that a question and answer, or 
a series of them, may be set out when the subject of a particular excep- 
tion. When this rule is not complied with, 1f the case is settled by 
agreement of counsel, or the statement of the appellant becomes the 
case on appeal, and the rule is not complied with, or the appeal is from 
a judgment of nonsuit, the appeal will be dismissed . . .” This rule js 
mandatory, and may not be waived by the parties. The requirement 
of the rule will be enforced ex mero motu. The rule has been called 
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repeatedly to the attention of the legal profession in this State. See 
among other cases, Bank v. Fries, 162 N.C. 516, 77 S.E, 678; Pruitt v. 
Wood, 199 N.C. 788, 156 S.E. 126; In re DeFebio, 237 N.C. 269, 74 S.E. 
2d 531; Anderson v. Heating Co., 238 N.C. 138, 76 S.E. 2d 458; S. v. 
Powell, 238 N.C. 550, 78 S.E. 2d 343; Laughinghouse v. Ins. Co., 239 
N.C. 678, 80 S.E. 2d 457; S. v. McNeill, 239 N.C. 679, 80 S.E. 2d 680; 
Whiteside v. Purina Co., 242 N.C. 591, 89 S.E. 2d 159. 

In the instant case the transcript of case on appeal! discloses that the 
case on appeal as served by appellants became the case on appeal, and 
the transcript of evidence therein (83 pages), other than pleadings 
offered, is mainly in question and answer form, and the appeal is from 
a judgment of nonsuit. In such situation under the Rule the appeal 
will be dismissed. 

Nevertheless the record has been read from cover to cover and con- 
sidered, as have the briefs of the parties, and the ruling of the trial 
judge in granting the nonsuit appears to be accordant with settled prin- 
ciples of law pertaining to easement by implication of law as enunciated 
in decisions of this Court, among which are these: Ferrell v. Trust Co., 
221 N.C. 482, 20 S.E. 2d 329; Spruill v. Nixon, 238 N.C. 523, 78 S.E. 2d 
323; Barwick v. Rouse, 245 N.C. 391, 95 S.E. 2d 869; Bradley v. Brad- 
ley, 245 N.C. 483, 96 S.E. 2d 417, applied to plaintiffs’ evidence offered 
in the trial below. 

The judgment below is affirmed, and the appeal dismissed. 

Judgment affirmed. 

Appeal dismissed. 


TOM BULLARD vy. FRANCIS PHILLIPS. 
(Filed 10 April, 1957.) 


Animals § 3: Automobiles § 1045— 


Evidence that defendant was driving some seven or eight cattle along 
a much traveled highway in the nighttime without lights, warning, or any 
notice to the traveling public, that one of the cows jumped in front of 
plaintiff’s ear, and that plaintift’s car was damaged in the resulting col- 
lision, held sufficient to overrule defendant’s motion for nonsuit. 


Apres by defendant from Johnston, J., and a Jury, at November 
Term, 1956, of YADKIN. 


Hall & Zachary for defendant, appellant. 
Allen, Henderson & Wilhams for plaintiff, appellee. 
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Per Curiam. Civil action in tort arising out of a collision of an 
automobile with a cow. The plaintiff was driving his automobile after 
dark along Highway #601 between Mocksville and Yadkinville, when 
suddenly a cow belonging to the defendant jumped in front of the car 
and was struck and killed. 

The plaintiff alleged that the collision was caused by the negligence 
of the defendant in driving a herd of untied cattle, some seven or eight 
in number, along a much traveled highway in the nighttime without 
lights, warning, or any notice to the traveling public. The defendant 
denied negligence, pleaded contributory negligence, and set up a cross 
action for the loss of his cow. Each party introduced evidence in sup- 
port of his allegations, and the court submitted to the Jury all the issues 
raised by the pleadings. The jury answered the issues in favor of the 
plaintiff and awarded him damages in the sum of $400. From judgment 
on the verdict, the defendant appeals, assigning as the only error the 
refusal of the court to allow his motion for nonsuit at the close of the 
evidence. 

We have reviewed carefully the evidence and find it amply sufficient 
to sustain the ruling of the trial court. The appeal presents no question 
requiring extended discussion. 

No error. 


AMAZON COTTON MILLS COMPANY vy. THE DUPLAN CORPORATION. 
(Filed 10 April, 1957.) 


Appeal and Error §§ 7, 53— 


Where the complaint states a defective cause of action, the Supreme 
Court has the power to dismiss ex mero motu. Therefore, petition to 
rehear on the ground that motion to dismiss was not passed on by the 
Superior Court and was not the subject of an exceptive assignment of error 
on appeal, will be dismissed. 


PETITION by plaintiff to rehear the above-entitled cause reported in 
245 N.C. 496, 96 S.E. 2d 267. This Court denied defendant’s request 
for permission to file a demurrer ore tenus on the rehearing. 


James L. Rankin, E. T. Bost, Jr.. W. H. Beckerdite, 
Walser & Walser, 

By: Don A. Walser, for plaintiff, appellee. 

Ratchf, Vaughn, Hudson, Ferrell & Carter, 

By: R.M. Stockton, Jr., for defendant, appellant. 
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Per Curiam. In the petition to rehear the plaintiff contended this 
Court committed error in ordering the action dismissed. The reason 
assigned is that the motion to dismiss was not passed on by the Superior 
Court and not the subject of an exceptive assignment here. 

This Court’s decision was based on the view that the plaintiff stated 
a defective cause of action which the Court had the power to dismiss 
ex mero motu. “If the cause of action, as stated by the plaintiff, is 
inherently bad, why permit him to proceed further in the case, for if he 
proves everything that he alleges he must eventually fail in the action.” 
Ice Cream Co. v. Ice Cream Co., 238 N.C. 317, 77 5.E. 2d 910. Upon 
the authority of the case cited, the petition is 

Dismissed. 


STATE v. GEORGE CLARENCE DUNN. 


STATE v. BOSSIE JAMES STOCKS. 
(Filed 10 April, 1957.) 


Apprats by defendants from Parker, J., December 1956 Term of 
GREENE. 


Attorney-General Patton for the State. 
Jones, Reed & Griffin for defendant appellants. 


Per Curtam. The record originally certified to this Court merely 
showed that defendants had been placed on trial in the Superior Court 
on warrants returnable to Greene County Court charging defendant 
Dunn with (a) possession of nontaxpaid whisky and (b) maintaining 
a public nuisance—a gambling house; and charging defendant Stocks 
with possession of nontaxpaid whisky; a mistrial as to the charge 
against defendant Dunn of maintaining a public nuisance; verdicts of 
guilty as to each defendant on the charge of possession of nontaxpaid 
whisky; and prison sentences imposed on the verdicts. The only ex- 
ception noted and error assigned was to the judgment. 

In response to orders of this Court, copies of the record of the Greene 
County Court have been duly certified to us. It now appears that the 
defendant Dunn was tried and convicted in Greene County Court on 
the warrant charging him with possession of nontaxpaid whisky. He 
was tried and convicted in Greene County Court on the warrant charg- 
ing him with maintaining a public nuisance—a gambling house. That 
warrant likewise charged him with disorderly conduct and public 
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drunkenness. He was found not guilty of the latter charge in Greene 
County Court. The record shows that he appealed from the judgments 
rendered by the Greene County Court imposing prison sentences on the 
charges of possession of nontaxpaid whisky and maintaining a public 
nuisance. 

The record now certified to us shows that defendant Stocks was 
charged in a warrant returnable to Greene County Court with the 
possession of nontaxpaid whisky. He was there convicted and from a 
prison sentence he appealed to the Superior Court. No objection was 
taken to consolidation of the cases when tried in the Superior Court. 
No error is made to appear on the record now before us. 

No error. 


STATE v. JAMES OTIS GREEN. 
(Filed 10 April, 1957.) 


APPEAL by defendant from Hall, J., January Term 1957 of WaRREN. 

This is a criminal action originally tried in the Recorder’s Court of 
Warren County upon a warrant charging the defendant with the unlaw- 
ful possession of nontaxpaid liquor for the purpose of sale. From the 
judgment entered on a verdict of guilty, the defendant appealed to the 
Superior Court where he was tried on the original warrant and found 
guilty as charged. From the sentence imposed, the defendant appeals, 
assigning error. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 


G. M. Beam for defendant. 


Per Curiam. A careful examination of the exceptions entered in the 
trial below and assigned as error, leads us to the conclusion that they 
present no prejudicial error. The evidence was sufficient to carry the 
case to the jury, and the verdict and judgment will be upheld. 

No error. 
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RONALD E. FINCH, ADMINISTRATOR WITH THE WILL ANNEXED OF WILLIAM 


Ge 


C, HONEYCUTT, Deceased, v. GEORGIA GREER HONEYCUTT, Wipow ; 
WILLIAM C. HONEYCUTT, JR., a Minor; NANCY ANN HONEYCUTT, 
A Minor; JUDY GREER HONEYCUTT, a Minor; axnp KESTER WAL- 
TON ann GEORGIA GREER HONEYCUTT, Trustees UNDER THE LAST 
WILL AND TESTAMENT OF WILLIAM C. HONEYCUTT, DECEASED. 


(Filed 17 April, 1957.) 
Wills § 32— 
The presumption that testator did not intend to die intestate will be 
employed as an aid in seeking to ascertain testator’s intent. 


Wills § 33a— 


No particular form of expression is necessary to constitute a legal dispo- 
sition of property by will, but the courts will give effect to the intent of 
testator as gathered from the language used. 


Same— 

The doctrine of devise or bequest by implication obtains in this jurisdic- 
tion, but is to be applied only when it cogently appears to be the intention 
of testator as gathered from the language of the entire instrument, and 
the doctrine cannot be applied merely to avoid intestacy. 


Same— 


Testator’s will stated that his estate was a community estate with his 
wife, and then proceeded to dispose of ‘‘my half of my & her (wife) estate” 
without thereafter again mentioning the other half of the estate or making 
any provision for his wife. Held: The wife took one-half of the estate, 
both real and personal, aS a devise and bequest by implication, this being 
the inescapable conclusion as to testator’s intent aS gathered from the 
language of the instrument as a whole. 


Trusts § 3b— 

The Statute of Uses merges the legal and equitable title in the bene- 
ficiary of a passive trust, but this rule does not apply to active trusts, and 
under an active trust legal title vests and remains in the trustee for the 
purpose of the trust. G.S. 41-7. 


Same-—— 


Where there is any control to be exercised by the trustee or any duty 
to be performed by him in relation to the trust property or in regard to the 
beneficiaries, the trust is an active trust, and the legal and equitable titles 
do not merge in the beneficiaries. 


Trusts § 3a— 
In order to create a valid trust, the instrument must employ sufficient 
words to raise it and specify a definite subject and ascertained object. 
Same: Wills § 383d— 


The will in question devised and bequeathed property to testator’s chil- 
dren, but stated the will of testator that the property be held by named 
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trustees for the benefit of his children, and that the trustees distribute the 
corpus to them on later specified dates, and imposed specified duties on the 
trustees in the event of the mental or moral irresponsibility of any child, 
and charged them to look after the children’s education, moral and re- 
ligious, aS well as their material, interests. Held: The will creates a 
valid, active trust. 


9. Wills § 88h— 


Where a will disposes of property to trustees of an active trust for the 
benefit of named persons in esse, with direction to the trustees to distribute 
the corpus of the estate on specified dates, the trust does not violate the 
rule against perpetuities, since the gift to the beneficiaries vests in them 
immediately upon the death of the testator although the full enjoyment is 
postponed to the dates specified. 


10. Wills § 39— 


Where the judgment of the court in an action to construe a will deter- 
mines the present vesting of all property disposed of by the instrument, 
questions as to the disposition of the property upon the happening of cer- 
tain contingencies, which are merely speculative and not considered by 
the court below, will not be considered on appeal. 


APpprAL by defendants and each of them, including Guardians ad 
htem, from Patton, Special J., at July 1956 Civil “A” Term of Bun- 
COMBE. 

Civil action instituted by Ronald E. Finch, the Administrator, with 
the will annexed of William C. Honeycutt, deceased, under the Declara- 
tory Judgment Act, Article 26 of Chapter 1 of the General Statutes of 
North Carolina for the purpose of obtaining from the court instructions 
with reference to certain questions that have arisen in the administra- 
tion by him of the estate of William C. Honeycutt, deceased. 

From the pleadings it appears: 

(1) That William C, Honeycutt, late of the county of Buncombe, 
State of North Carolina, died on the 19th day of January, 1956, leaving 
a last will and testament, which has been duly probated and recorded, 
of which the following is a copy: 


“My Will” 


“My estate is a community estate with my wife Georgia Greer 
Honeycutt and has been held as such for several years when paying 
Fed. and State Income Tax. 

‘Therefore it is my will that my half of my & her (wife) estate be 
given to my three children - - - Judy Greer Honeycutt, Nancy Ann 
Honeycutt, and William Carson Honeycutt, to share & share alike. 
After all taxes or other debts have been settled. It is my will that said 
property be held in trust by my wife & my friend Kester Walton, Atty. 
for said children until & when the year 1980—then 14 of residue be paid 
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to my children or his or her children if any child of mine should die 
before reaching the year 1980. Trustee may have two years to pay 
said 14 of estate to said children or their heirs— of balance of residue 
estate shall be distributed in the year 1992 on the same conditions as 
outlined above. The balance of the estate is to be distributed in the 
year 2005 on the same conditions as outlined above. 

“Tt is my desire that my trustees serve as long as they are physically 
& mentally able to do so, However if any reason they should be dis- 
qualified or resign or die then I desire the Wachovia Bank & Trust Co, 
Asheville to act as Trustee for said children—I desire that my good 
friend & Atty, Ronald E. Finch, Black Mtn, N. C. to handle all book- 
keeping and work to keep a true picture of said estate for the Trustee. 
also to advise with appointed trustee. I desire that Mr. Finch be paid 
an agreed yearly salary in keeping with work done & the ability to 
pay—and so long as Mr. Finch lives I desire that piece real estate be 
held as long as possible. I desire ‘Oitsa” or about 500 hundred acres 
on Lakey Gap Rd Black Mtn Township Buncombe Co., N. C. to be 
held or so much as possible until the year 2005. Then I hope my chil- 
dren & grandchildren if any keep most of said property as long as 
possible. without hardship. 

“Tf any child becomes disabled mentally or habits causing irresponsi- 
bility—a spendthrift—without heirs of his or her own or adopted chil- 
dren. Then his or her part of the estate shall be withheld at any one 
of the periods of distribution—and given to him or her as needed. 

“Tf any of my issue have heirs or adopted children, and become dis- 
abled mentally or by habits—then such children shall take the benefits 
along with its father or mother. 

“It is my desire that my Trustees will look after my childrens educa- 
tional, moral and religious interests as well as their money or material 
interests. 

William C. Honeycutt” 
“This 25 day of July 1955.” 


(2) That William C. Honeycutt was survived by his widow Georgia 
Greer Honeycutt, and by his three children born of his marriage to 
Georgia Greer Honeycutt, named Judy Greer Honeycutt, a minor 
daughter, born on December 10, 1948, Nancy Ann Honeycutt, a minor 
daughter, born September 15, 1952, and William Carson Honeycutt, 
Jr., a minor son, born on August 12, 1954, as his nearest of kin, and 
heirs at law surviving him, all of whom are parties to this action. 

(3) That under the will of William C. Honeycutt a trust is attempted 
to be created and established for the benefit of the three above named 
children and for their “children or his or her children,” and that Kester 
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Walton and Georgia Greer Honeycutt are named trustees of the trust, 
and they are parties to this action. 

(4) That Georgia Greer Honeycutt had been duly appointed as gen- 
eral guardian for said minor defendants, Judy Greer Honeycutt, Nancy 
Ann Honeycutt, and William Carson Honeycutt, Jr., but, it appearing 
that a conflict of interest arises in this action between Georgia Greer 
Honeycutt, as beneficiary and claimant under the will of William C. 
Honeycutt, deceased, and the said three minor defendants, as bene- 
ficiaries and claimants under the said will, John C. Cheesborough, a 
disinterested, fit and suitable person to represent them, was appointed 
guardian ad litem for, and to act in behalf of said minors in this action, 
and to defend same in their behalf, and as such guardian he is a party 
to this action. 

(5) That since there may be persons not now in esse, namely, the 
‘ unborn issue of said minor defendants, Judy Greer Honeycutt, Nancy 
Ann Honeycutt, and William Carson Honeycutt, Jr., who shall be bene- 
ficiaries under the will of William C. Honeycutt, deceased, and who 
shall have an interest in his estate, Earl Fowler was appointed guardian 
ad litem for, and to act in behalf of the unborn issue of said minors, 
and to represent them and to defend this action in their behalf, and, as 
such guardian ad litem, he is a party to this action. 

(6) That as plaintiff alleges in his complaint, there has come into his 
hands, as administrator with the will annexed of William C. Honeycutt, 
both real and personal property in specified large amounts. 

(7) That plaintiff also alleges in paragraph 7 of the complaint that 
as to the first two sentences of the will of William C. Honeycutt, de- 
ceased, and construing the will as a whole, these questions arise: 

(a) Is Georgia Greer Honeycutt entitled to receive a one-half inter- 
est in fee in all the property of William C. Honeycutt, deceased? 

(b) And, if not, to what interest, if any, is she entitled? 

(8) And that plaintiff alleges in paragraph 8 of the complaint that 
as to the second paragraph (unnumbered) of the will of William C. 
Honeycutt, deceased, and construing the will as a whole, these ques- 
tions arise: 

(a) Are the three named children entitled to a one-half interest in 
all the property of William C. Honeycutt, deceased, share and share 
alike, after all taxes or other debts have been settled under this pro- 
vision of the will? 

(b) If not, to what interest, if any, are they entitled? 

(c) Under this provision of the will, are Georgia Greer Honeycutt 
and Kester Walton entitled to receive and hold, as Trustees for the 
three named children, the property specified in said provision and to 
dispose of it in accordance with the directions set out therein? 
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(9) That the defendant Georgia Greer Honeycutt answering the 
complaint, in pertinent part, contends that she is entitled to receive 
one-half the estate of William C. Honeycutt in fee under the provisions 
of his said will. 

(10) That the defendants Kester Walton and Georgia Greer Honey- 
cutt, Trustees under the last will and testament of Wilham C. Honey- 
cutt, deceased, answering the complaint, contend that the answer to 
the question set out in paragraph 8(a) should be “Yes” on the terms 
and provisions set out in the will; and that the answer to the question 
set out in paragraph 8(c) should be “Yes” in accordance with the direc- 
tions set out in the will. 

(11) That the defendant John C. Cheesborough, guardian ad htem 
for William C. Honeycutt, Jr., Nancy Ann Honeycutt and Judy Greer 
Honeycutt, minor children of William C. Honeycutt, deceased, answer- 
ing the complaint, contends: (1) That the answer to the question set 
forth in subsection (a) of paragraph 7 should be “No,” and that the 
answer to the question set forth in subsection (b) of paragraph 7 should 
be: A child’s part, or one-fourth interest in the personal property of 
said estate, and a dower interest in the real property; (2) that the 
answer to the question set forth in subsection (a) of paragraph 8 should 
be “No”; that the answer to the question set forth in subsection (b) 
of paragraph 8 should be: Three-fourths of the personal property, and 
the entire interest in the real property of said estate, subject only to 
the dower rights of defendant Georgia Honeycutt; and that the answer 
to the question set forth as subsection (c) of paragraph 8 should be 
“No” for substantially two reasons: 1. That the trust attempted to 
be set up is passive and void; and 2, that it is violative of the rule 
against perpetuities. 

(12) That the defendant Earl J. Fowler, Guardian ad litem for the 
unborn issue of William C. Honeycutt, Jr., Nancy Ann Honeycutt and 
Judy Greer Honeycutt, answering the complaint, propounds questions 
in respect to certain sentences in the will of William C. Honeycutt, as 
follows: 1. That as to the third sentence of the second paragraph 
(unnumbered) and construing the will as a whole: 

“A. What interest are the unborn children of Judy Greer Honevcutt, 
Nancy Ann Honeycutt and William Carson Honeycutt, Jr., entitled to 
under this provision of the will? 

“B. What portion of the income from the estate held by the Trus- 
tees, Kester Walton and Georgia Greer Honeycutt, are the three chil- 
dren Judy Greer Honeycutt, Nancy Ann Honeycutt, and William 
Carson Honeycutt, Jr., entitled to receive?”’ 

2. That as to the provision reading: “If any of my issue have heirs 
or adopted children, and become disabled mentally or by habits . 
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then such children shall take the benefits along with its father or 
mother,” and construing the will as a whole: “A. If any of the children 
of the testator become disabled, mentally or by habits, and at such time 
has a child or children in being, is the said child or children entitled to 
receive that portion of the estate of the testator, as originally provided 
for the child of the testator?” 

This cause came on for hearing before Patton, Judge presiding over 
the July 1956 “A” Term of the Superior Court of Buncombe County, 
North Carolina, on 25 July, 1956. And all the parties to the action hav- 
ing agreed to waive jury trial, and that all matters raised by the plead- 
ings in the cause might be determined by the court sitting as a jury, the 
Judge, after reciting facts accordant with the facts as hereinabove set 
forth, finds that all the defendants, including guardians ad litem, have 
filed verified answers to the complaint, and that all parties who have 
or who may have any interest in the estate of William C. Honeycutt, 
deceased, whether such interest be present or prospective, vested or 
contingent, are now properly before the court, and the court has juris- 
diction of the parties and of the subject matter of this action, and is 
entitled to proceed to hear and determine the matters involved in this 
action under the general equity powers of the court and the provisions 
of Chapter 1, Article 26, of the General Statutes of North Carolina. 

And the parties stipulated and agreed that judgment might be signed 
after the adjournment of said term of court and out of the district 
nunc pro tunc, as of the 25th day of July, 1956. 

Pursuant thereto, and upon consideration (1) of all the evidence 
presented, the foregoing findings of fact (which the parties stipulate 
are supported by the evidence and the pleadings), and (2) of state- 
ments and arguments of counsel for the respective parties, the presiding 
judge entered judgment in which “It Is OrpERED, ADJUDGED AND Dr- 
CREED: 

“(A) That considering the wording of said will, the intent of the 
testator, as gathered from a consideration of the will in its entirety, 
there was willed and devised by the testator, William C. Honeycutt. 
to his wife, Georgia Greer Honeycutt, one-half interest in all of the 
personal and real property of which he died seized, and that the said 
Georgia Greer Honeycutt is entitled to receive a one-half interest in 
fee in all the property of the said William C. Honeycutt, deceased. by 
virtue of the terms of said will. 

“(B) That the three children of William C. Honeycutt are entitled 
to receive under the terms of the will of the said William C. Honeycutt 
a one-half interest in all the property of William C. Honeycutt, de- 
ceased, share and share alike, after all taxes and other debts owed by 
the deceased and his administrator have been fully paid and settled. 
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“(C) That the testator, by his will, did not create a legal and valid 
trust whereby Kester Walton and Georgia Greer Honeycutt, as Trus- 
tees, are entitled to hold or receive any property willed to his three 
minor children. 

“(D) That the plaintiff herein, after having fully administered said 
estate, and subject to the final orders and approval of the Clerk of the 
Superior Court of Buncombe County, is directed to dispose of and 
distribute the property then remaining in his hands and belonging to 
the estate of William C, Honeycutt, deceased, in accordance with the 
terms and conditions of this judgment. 

“(E) Let the costs of this action, including all allowances to attor- 
neys for plaintiff and defendants, and guardians ad litem, as herein- 
after made by order of the court, be taxed against the plaintiff, to be 
paid out of the personal property of the estate.” 

To the foregoing judgment the defendants (other than Georgia Greer 
Honeycutt individually) and each of them, except and appeal to Su- 
preme Court, and assign error, 


Harkins, Van Winkle, Walton & Buck for Georgia Greer Honeycutt, 
Widow. 

Harkins, Van Winkle, Walton & Buck for Kester Walton and Geor- 
gia Greer Honeycutt, Trustees. 

John C. Cheesborough, Guardian Ad Litem. 

Earl J. Fowler, Guardian Ad Litem for Unborn Persons. 


" WINBorRNE, C. J. The assignments of error based upon specific ex- 
ceptions taken by the several appellants to conclusions of law made by 
the trial judge of Superior Court, and presented in this Court, challenge 
the correctness of the judgment from which appeal is taken in two basic 
aspects in holding: (1) That William C. Honeycutt, by his will, de- 
vised and bequeathed to his wife Georgia Greer Honeycutt one-half 
interest in all of the real and personal property of which he died seized 
and possessed; and (2) that William C. Honeycutt, by his will, did not 
create a legal and valid trust for the benefit of his three children in 
one-half of his property, and hence the children took such one-half 
without regard to trust provisions set out therein, 

A careful consideration of the provisions of the will, in the light of 
applicable principles of law, leads to the conclusion that in the first 
such aspect the ruling is correct and proper, but that in the second such 
aspect the ruling is in error. 

Pertinent to such aspects of the case in hand, the intent of the testator 
is the paramount consideration in the construction of his will. 

“In searching for the intent of the testator as expressed in the lan- 
guage used by him, we start with the presumption that one who makes 
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a will is of disposing mind and memory, and does not intend to die 
intestate as to any part of his property.”’ Ferguson v. Ferguson, 225 
N.C. 375, 35 S.E. 2d 231, where the subject is fully discussed. See also 
Jones v. Jones, 227 N.C, 424, 42 8.E. 2d 620. 

In the Ferguson case, supra, it is also stated that “Even where a will 
is reasonably susceptible of two constructions, the one favorable to 
complete testacy, the other consistent with partial intestacy, in appli- 
cation of the presumption, the former construction will be adopted, and 
the latter rejected.” 

No particular form of expression is necessary to constitute a legal 
disposition of property. Hence, although apt legal words were not used 
and the language is inartificial, the courts will give effect to it where 
the intent is apparent. Even the form will be disregarded. Kerr v. 
Girdwood, 188 N.C. 473, 50 8.E. 852; 107 AS.R. 551. 

Moreover, the doctrine of devise or bequest by implication is well 
established in our law. Burcham v. Burcham, 219 N.C. 357, 13 S.E. 2d 
615. See also Burney v. Holloway, 225 N.C. 633, 36 S.E. 2d 5; Efird v. 
Efird, 234 N.C. 607, 68 S.E. 2d 279. 

In the Burcham case, supra, this statement of the principle is quoted 
with approval: “If a reading of the whole will produces a conviction 
that the testator must necessarily have intended an interest to be given 
which is not bequeathed by express or formal words, the court may 
supply the defect by implication, and so mould the language of the 
testator as to carry into effect, so far as possible, the intention which 
it is of opinion that he has on the whole will sufficiently declared.” 
1 Underhill on Wills Section 463. 

True it is said in the Burney case, supra, ‘“The settled policy of the 
law, however, founded upon strong reason, does not favor a devise or 
even a bequest, by implication, permitting it only when it cogently 
appears to be the intention of the will . . . Probability must be so 
strong that a contrary intention ‘reasonably be supposed to exist in 
testator’s mind,’ and cannot be indulged merely to avoid intestacy.” 

Nevertheless, in the light of these principles, applied to the wording 
of the will of William C. Honeycutt here considered it is apparent that 
a gift by implication was effected of one-half of his estate to his wife, 
Georgia Greer Honeycutt. In the first sentence he refers to “my estate” 
as being ‘“‘a community estate with my wife, Georgia Greer Honeycutt,” 
and that “it has been held as such for several years when paying Fed. 
and State Income Tax.’”’ Then the next sentence reads, ‘Therefore it 
is my will that my half of my and her (wife) estate be given to my three 
children . . .,” and no mention is again made of the other half. In- 
deed, no devise or bequest otherwise is made to his wife. The conclu- 
sion is inescapable that he intended she should have one-half of his 
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estate. And it will not be presumed that he intended to die partially 
intestate. 

Therefore this Court holds that the ruling of the trial court in this 
aspect is proper, and should be affirmed. 

Now as to whether the testator, William C. Honeycutt, by the lan- 
guage used in his will, created a legal and valid trust whereby the 
Trustees named are entitled to hold and to receive any property willed 
to his three minor children: The Statute of Uses, 27 Henry VIII, pre- 
served in this State by G.S. 41-7, merges the legal and equitable titles 
in the beneficiary of a passive trust, but the rule established by the 
statute does not apply to active trusts. Chinnis v. Cobb, 210 N.C. 104, 
185 S.E. 638. 

As to active trusts the legal title vests and remains in the trustee for 
the purpose of the trust. Fisher v. Fisher, 218 N.C. 42,9 S.E. 2d 498. 
See also Security National Bank v. Sternberger, 207 N.C. 811, 178 S.E. 
595. 

The distinction between a passive and active trust is clearly pointed 
out in opinion by Adams, J., in Patrick v. Beatty, 202 N.C. 454, 163 
S.E. 572. 

In the Chinnis case, supra, in opinion by Devin, J., later C. J., it is 
said that “an active trust is one where there is a special duty to be per- 
formed by the trustee in respect to the estate, such as collecting the 
rents and profits, or selling the estate, or the execution of some par- 
ticular purpose.” Then the opinion quotes with approval this state- 
ment from Underhill on Wills, Section 773: “In other words, when any 
control is to be exercised or any duty performed by the trustee, how- 
ever slight it may be . . . the trust 1s active’; and the opinion goes on 
to say, “Since 1t would be impossible for the trustee to perform the 
duties imposed upon him unless permitted to retain the legal estate in 
himself, equity will not permit it to be transferred to the beneficiary 
under the Statute of Uses.” 

Moreover, it is well settled in this State that to constitute a valid 
trust “three circumstances must concur—(1) sufficient words to raise 
it, (2) a definite subject, and (8) an ascertained object.” Thomas v. 
Clay, 187 N.C. 778, 122 S.E, 852. 

In the light of these principles, applied to the wording of the pro- 
visions of the will of William C. Honeycutt, it is manifest that the three 
essentials are present. It is clear that the testator intended to create 
a trust for the benefit of his children. It is expressly so stated, and he 
named the trustees. And aside from other provisions of the will the 
concluding sentence that “It is my desire that my trustees will look 
after my childrens educational, mora! and religious interests as well as 
their money or material interests,” implies that the trustees shall have 
contro! of the estate in the performance of these duties, As stated 
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above, it would be impossible for the trustees to perform the duties thus 
imposed unless permitted to retain the legal title. Hence equity will 
not permit it to be transferred to the beneficiaries under the Statute of 
Uses. 

But it is contended that the trust attempted to be set up is violative 
of the Rule Against Perpetuities. ‘Under this rule, no devise or grant 
of a future interest in property is valid unless title thereto must vest, 
if at all, not less than twenty-one years plus period of gestation, after 
some life or lives in being at the time of the creation of the interest. 
If there is possibility such future interest may not vest within the time 
prescribed, the gift or grant is void.” McQueen v. Trust Co., 234 N.C. 
737, 68 S.E. 2d 831. 

The contention is not well founded here. For “it is generally held, 
nothing else appearing in the will to the contrary, that where an estate 
is devised to a trustee in an active trust for the sole benefit of persons 
named as beneficiaries, with direction to divide up and deliver the estate 
at a stated time, this will have the effect of vesting the interest 1mme- 
diately on the death of the testator. The intervention of the estate of 
the trustee will not have the effect of postponing the gift itself, but 
only its enjoyment.” Coddington v. Stone, 217 N.C. 714, 9 S8.E. 2d 420. 

The gift in the instant case to the children vested in interest to them 
immediately upon the death of the testator, although the full enjoy- 
ment is postponed to later dates. When these conditions exist, a trust 
does not violate the Rule against Perpetuities. McQueen v. Trust Co., 
supra. 

Even though the postponements here ultimately invade the Twenty- 
first Century, reference to the ages of the children indicates that the 
postponements are within the life or lives of the beneficiaries in being 
and twenty-one years and ten lunar months thereafter, the limitation 
of the Rule against Perpetuities. Trust Co. v. Williamson, 228 N.C. 
458, 46 S.E. 2d 104. 

Hence the ruling of the trial judge in holding that the testator, 
William C. Honeycutt, by his will, did not create a legal and valid 
trust whereby Kester Walton and Georgia Greer Honeycutt, as Trus- 
tees, are entitled to hold or receive any property willed to his three 
minor children must be, and it is hereby reversed. And in accordance 
therewith the holding of the trial Judge that the three children of 
William C. Honeycutt are entitled to receive, under the terms of the 
will of the said William C. Honeycutt, a one-half interest in all the 
property of William C. Honeycutt, deceased, share and share alike, 
after all taxes and other debts owed by the deceased and his adminis- 
trator have been fully paid and settled is modified so that the legal 
title be vested in the trustees, and the beneficial interest vested in the 
children in keeping with the trust provisions set out in the will. 
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Finally, the questions propounded by the guardian ad litem for 
persons not in being were not considered by the trial Judge. Indeed 
presently they are merely speculative, and are not considered. 

Hence in accord with this opinion, the judgment from which appeal 
is taken is 

Modified and affirmed. 


CITY OF GOLDSBORO v. ATLANTIC COAST LINE RAILROAD COMPANY, 
OHEMICAL CORN EXCHANGE BANK, Trustee, C. C. HOWELL, JR., 
TRUSTEE, UNITED STATES TRUST COMPANY OF NEW YORK, Truvus- 
TEE, AND WILLIAM M. HOWELL, TRUSTEE. 


(Filed 17 April, 1957.) 
1. Trial § 55— 

In a trial by the court under G.S. 1-184, the court is required to find the 
facts on all the issues of fact joined on the pleadings, declare the conclu- 
sions of law arising on the facts found, and enter judgment accordingly, 
G.S. 1-185, but where judgment of nonsuit is allowed, such judgment is in 
effect a holding that all the evidence, taken in the light most favorable to 
plaintiffs, is insufficient to support a favorable finding for plaintiffs on any 
issue raised by the pleadings, and is in itself sufficient. 


2. Trial § 54-— 

In order to preserve for review on appeal an adverse ruling on a motion 
for judgment of nonsuit made in the course of a trial by the court under 
G.S. 1-184, it is necessary that appellant except to the findings of fact in 
apt time on the ground that such findings are not supported by the evi- 
dence. 


8. Appeal and Error § 49-— 


Where the findings of fact by the court are supported by competent evi- 
dence, they are as conclusive as a verdict of a jury. 


4. Appeal and Error § 22— 
Where no exceptions have been taken to the admission of evidence or to 
the findings of fact, such findings are presumed to be supported by compe- 
tent evidence and are binding on appeal. 


5. Same— 
Motion to nonsuit made in the course of a trial by the court under G.S. 
1-184 does not present the question as to whether the findings of fact are 
supported by competent evidence when no exceptions have been taken to 
the admission of the evidence, the findings of fact, or the conclusions of 
law. 


102 IN THE SUPREME COURT. [246 


GOLDSBORO wv. R. R. 


7 Appeal and Error § 21— 


An exception to the signing of the judgment presents whether the facts 
found support the judgment and whether error of law appears upon the 
face of the record. 


8. Eminent Domain § 1— 


Ordinarily, land devoted to the public use cannot be taken for another 
public use unless specifically authorized by express or implied legislative 
authority, but this rule does not apply to property owned by a public serv- 
ice corporation but which is not in actual use or is not necessary or vital 
to the operation of the business of the owner. 


9. Same— 


A municipal corporation has power, under its charter and the general 
powers of eminent domain conferred upon it by statute, to condemn for 
necessary street purposes a strip of land owned by a railroad company 
when such property is not being used by the railroad company and is not 
necessary nor essential to the operation of its business. 


APPEAL by respondent Atlantic Coast Line Railroad Company from 
Williams, J., December Civil Term 1956 of Wayne. 

This is a special proceeding by the City of Goldsboro, petitioner, to 
condemn and take certain property from the respondents, Atlantic 
Coast Line Railroad Company and lien holders, for use by the peti- 
tioner for street purposes, to wit, a traffic circle. 

It was stipulated that the court might hear the evidence, find the 
facts, sign and render judgment in or out of term, in or out of the dis- 
trict. The following judgment was signed on 31 January 1957 and 
filed on 6 February 1957: 

“This cause coming on to be heard, and being heard, before his Honor, 
Clawson L. Williams, Judge presiding at the December 1956 Term of 
the Superior Court of Wayne County, North Carolina, and counsel for 
the petitioner, City of Goldsboro, and the respondents, Atlantic Coast 
Line Railroad Company, and C. C. Howell, Jr., Trustee, and William 
M. Howell, Trustee, having waived a trial by Jury by oral consent and 
agreement in open court, and duly entered on the minutes that the 
court might find the facts and render judgment thereon, and that such 
judgment might be signed out of term and out of the district in order 
that a transcription of the testimony might be completed and made 
available for further study by the court: 

“And it appearing to the court from the pleadings and records that 
all of the parties to this proceeding are properly represented before the 
court except Chemical Corn Exchange Bank, Trustee, a co-trustee with 
C. C. Howell, Jr., Trustee, and United States Trust Company of New 
York, a co-trustee with William M. Howell, Trustee, and that their 
only interest in this proceeding is in their fiduciary capacities as trus- 
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tees in two certain trust instruments embracing the land which is the 
subject of this controversy, and that each has duly and lawfully ac- 
cepted service of summons, together with a copy of the petition herein, 
as provided for in Section 102(2), Chapter 1, of the General Statutes of 
North Carolina, as amended, and that neither has filed any answer, 
demurrer, or other pleadings, nor has any extension of time to file plead- 
ings been granted, and that the time within which pleadings may be 
filed has been expired for several months; 

“And after hearing, studying and considering all of the pleadings, 
testimony and exhibits of all of the parties, and the arguments, both 
oral and written, of their counsel, it appears to the court, and the court 
so finds, the following to be the material facts in respect to this contro- 
versy: 

‘J. That the City of Goldsboro is a Municipal Corporation, duly 
chartered and existing under and by virtue of the laws of the State of 
North Carolina, and as such when acting in its governmental capacity 
is a governmental agency of the said State. 

“2 That the Atlantic Coast Line Railroad Company js a corpora- 
tion organized under the laws of the State of Virginia and is engaged in 
the operation of a railroad business for profit within the City of Golds- 
boro and elsewhere within and without the State of North Carolina. 

“3. That the land sought to be acquired in this proceeding by the 
City of Goldsboro from the Atlantic Coast Line Railroad Company is 
a strip of land 41 feet in width and 63 feet in length, lying just North 
of and adjacent to the Northern edge of Ashe Street and lying between 
North Center Street, West, and North Center Street, East, within the 
City of Goldsboro, upon which is located two parallel tracks of respond- 
ent: (1) The end of the former ‘old Main Line’ track for a distance 
of 28.7 feet and the end of a spur track for a distance of 31 feet; that 
the average length of one railroad car is 50 feet and this part of either 
track is not sufficient to store one car; that said tracks in said area are 
covered by soil, weeds and grass over the top of the rails and show no 
evidence of use within recent years; that said tracks from the switch 
connections to the ends within the 41 feet area, are about one-fourth 
of a mile in length. 

“A That the said strip of land is sought to be acquired, and such 
acquisition is necessary, for utilization along with other land in the 
construction of a traffic circle at and within the intersection of Center 
and Ash Streets in Goldsboro. 

“5. That the construction of such traffic circle is in the public interest 
and for a public purpose, and will, when completed, materially serve 
and promote the public safety, welfare, convenience and necessity of 
the City of Goldsboro, its residents and the general public. 
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“6. That the petitioner, upon acquisition of said strip of land, intends 
in good faith to utilize the same for the purpose of such traffic circle. 

“7, That the petitioner has not been able to acquire said strip of 
land from the respondent, Atlantic Coast Line Railroad Company, the 
owner, by purchase, despite efforts made in good faith to do so. 

“8, That the petitioner has brought this proceeding under the power 
and authority granted it under Section 37, Chapter 397, of the Private 
Laws of 1901, as amended, and subsection (d) of Chapter 163 of the 
Session Laws of 1951, and is utilizing the procedure prescribed in Article 
2, of Chapter 40, of the General Statutes of North Carolina. 

“9, That the strip of land herein sought to be condemned is not neces- 
sary or essential to the owner, Atlantic Coast Line Railroad Company, 
in the operation of its railroad business. 

“10. That the said strip of land is not being utilized by the owner, 
Atlantic Coast Line Railroad Company, in the operation of its railroad 
business. 

“11. That the said strip of land has not been utilized to any extent or 
any consequence, if at all, for a period of a number of years, by re- 
spondents for any railroad or other public use. 

“12. That the acquisition of said strip of land in this proceeding by 
the petitioner, City of Goldsboro, from the owner, Atlantic Coast Line 
Railroad Company, will in no wise seriously interfere with or impair 
the operation by said owner of its railroad business. 

“13. That the only present public use to which said strip of land is 
being put is the occasional use by the Southern Railway Company and 
the Atlantic and East Carolina Railway Company of their tracks lying 
on part of the Westernmost and Easternmost portions, respectively, of 
said strip of land, and that both of said railroad companies have agreed 
with the City of Goldsboro to relinquish and cease any use heretofore 
made by them of such portion of their tracks within said strip when 
requested to do so by the City. 

“14, That the use to which said strip of land will be put and devoted 
by the petitioner, City of Goldsboro, upon the acquisition thereof in this 
proceeding, will promote and serve the public interest, safety, con- 
venience and necessity to a much greater degree and extent than would 
any use that the respondent, Atlantic Coast Line Railroad Company, 
might devote said strip of land to. 

“15. That the parties hereto have stipulated and agreed that if it 
be adjudged that the petitioner is legally empowered and entitled to 
acquire by condemnation the strip of land which is the subject of this 
controversy, then the fair market value of said strip of land shall be 
determined to be the sum of $1.00 per square foot, or a total value of 
$2583.00; and that the City of Goldsboro, the petitioner herein, shall 
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as full compensation for the purchase price of said land and all damage 
resulting from the acquisition thereof, do the following: 

“a. Pay as the fair market value of said strip of land the sum of 
$2583.00. 

“bh Remove at its own expense the portions of the two tracks be- 
longing to the respondent, Atlantic Coast Line Railroad Company, and 
located within the said 41 foot strip, and deliver the rails and cross-ties 
so removed to the said railroad company, without compensation, at 
the site. 

“And upon such findings of fact the court makes the following con- 
clusions of law: 

“1. That the 41 x63 foot strip of land which is the subject of this 
controversy, though owned by a public-quas? corporation, 1s not now 
devoted to, or needed for any public use by said corporation. 

“2. That the use to which said strip of land will be put and devoted 
by the petitioner, upon its acquisition thereof in this proceeding, will 
promote and serve the public interest, convenience and necessity to a 
much larger degree and extent than does now or will the use to which 
it is now, or may be, put and devoted by the respondent. 

“3. That the petitioner, the City of Goldsboro, is entitled to con- 
demn said 41x63 foot strip of land without any special legislative 
authority other than the authority already granted it under Section 37, 
Chapter 397, of the Private Laws of 1901, as amended, and subsection 
(d) of Chapter 163 of the Session Laws of 1901 (1951), as well as under 
Chapter 160 of the General Statutes. 

“Now, therefore, it is CONSIDERED, ORDERED, ADJUDGED AND DECREED: 

“J. That the strip of land of the respondent, Atlantic Coast Line 
Railroad Company, described below and in the petition herein be and 
the same is hereby condemned to the uses of the petitioner, City of 
Goldsboro, for use in the construction of a traffic circle as a part of its 
overall street and traffic system. 

“2. That upon the petitioner paying the sum of $2583.00 to the 
Clerk of the Superior Court of Wayne County, North Carolina, for the 
use and benefit of the respondents as their respective interests might 
appear or be agreed upon; and the petitioner further removing the two 
tracks of the Atlantic Coast Line Railroad Company from the said 
strip of land and delivering at the site the rails and cross-ties so re- 
moved, to the said Atlantic Coast Line Railroad Company, without 
compensation therefor, then the respondents be immediately divested 
of all of their rights, title and interest in and to, and the petitioner be 
immediately vested with, for use in the construction of a traffic circle as 
a part of its overall street and traffic system, the title to that certain 
strip of land within the City of Goldsboro, Wayne County, North 
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Carolina, adjacent to the Northern edge of the intersection of Ash and 
Center Streets and more particularly described as follows: 

“A strip of land extending in depth 41 feet from the Northern edge of 
Ash Street in a Northerly direction, and lying between Western edge 
of North Center Street, East, and the Eastern edge of North Center 
Street, West, a width of approximately 63 feet. 

3. That the petitioner have the right to enter upon said strip of land 
above described for the purpose of removing the two tracks therefrom 
as aforesaid. 

“4, That the costs of this action be taxed against the respondents. 

“5. That the respondents, Chemical Corn Exchange Bank, Trustee, 
and United States Trust Company of New York, Trustee, be and they 
are hereby bound by this judgment in the same manner as the respond- 
ents who filed answer and appeared herein.” 

The respondent Atlantic Coast Line Railroad Company appeals, 
assigning error. 


Edwin C. Ipock and James N. Smith for petitioner. 
W.B.R. Guon, W. Powell Bland, and George K. Freeman, Jr., for 
respondent Railroad. 


Denny, J. The primary question posed for determination on this 
appeal is this: Does a municipal corporation, pursuant to the general 
powers of eminent domain conferred upon it by the State, both by Gen- 
eral Statutes and by charter provisions, have the authority to condemn, 
for street purposes, land owned by a railroad which is not necessary or 
essential to the owner in the operation of its railroad business? 

The appealing respondent in the hearing below excepted only to the 
refusal of the court to sustain its motion for judgment as of nonsuit at 
the close of petitioner’s evidence and at the close of all the evidence, 
and to the signing of the judgment. 

When a jury trial is waived in the manner provided by statute, G.S. 
1-184, and the facts admitted or found by the court are in its opinion 
insufficient to support a verdict in favor of the plaintiff, a motion to 
dismiss or for judgment as of nonsuit may be allowed. St. George v. 
Hanson, 239 N.C. 259, 78 S.E. 2d 885. However, when a trial by jury 
is waived, G.S. 1-185 requires the court “to do three things in writing: 
(1) To find the facts on all issues of fact joined on the pleadings; (2) 
to declare the conclusions of law arising on the facts found; and (3) to 
enter judgment accordingly.” Woodard v. Mordecai, 234 N.C. 463, 
67 8.E. 2d 639. Therefore, in order to preserve for review on appeal an 
adverse ruling on a motion for judgment as of nonsuit, it is necessary 
to except to the findings of fact in apt time on the ground that such 
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findings are not supported by the evidence. Scott v. Shackelford, 241 
N.C. 738, 86 S.E. 2d 453; Buchanan v. Clark, 164 N.C. 56, 80 S.E. 424. 
Exceptions to such findings must be taken within the time allowed by 
G.S. 1-186. But when a judgment as of nonsuit is allowed in a hearing 
in which a trial by jury has been waived, “the effect of the written 
judgment is that when taken in the light most favorable to plaintiffs, 
all the evidence is insufficient to support a favorable finding for plain- 
tiffs on any issue raised by the pleadings.” Such judgment will be 
deemed sufficient compliance with the statute. G.S. 1-185; Insurance 
Co. v. Carolina Beach, 216 N.C. 778, 75.E. 2d 13. 

Where facts are found by the court, if supported by competent evi- 
dence, such findings are as conclusive as the verdict of a jury. Sé. 
George v. Hanson, supra; Trust Co. v. Finance Corp., 238 N.C. 478, 
78 S.E. 2d 327; Burnsville v. Boone, 231 N.C. 577, 58 8.E. 2d 351; Poole 
v. Gentry, 229 N.C. 266, 49 8.E. 2d 464. 

Moreover, where no exceptions have been taken to the admission of 
evidence or to the findings of fact, such findings are presumed to be 
supported by competent evidence and are binding upon appeal. James 
v. Pretlow, 242 N.C. 102, 86 S.E. 2d 759; Beaver v. Paint Co., 240 N.C. 
328, 82 S.E. 2d 118; Donnell v. Cox, 240 N.C. 259, 81 S.E. 2d 664; 
Wyatt v. Sharp, 239 N.C. 655, 80 8.E. 2d 762; Cannon v. Blair, 229 
N.C. 606, 50 8.E. 2d 732; Wilson v. Robinson, 224 N.C, 851, 32 8.E. 2d 
601. Therefore, where a trial by jury has been waived, a motion for 
judgment as of nonsuit, where no exceptions have been taken to the 
admission of evidence, the findings of fact or the conclusions of law, will 
not present the question as to whether or not the findings of fact are 
supported by competent evidence. Burnsville v. Boone, supra. 

It follows, therefore, in the instant case, since no exceptions were 
taken to the findings of fact or the conclusions of law, the exception to 
the refusal to grant the appellant’s motion for judgment as of nonsuit 
presents no question for review with respect to the findings of fact or 
the conclusions of law. The exception to the signing of the judgment, 
however, does present these questions: (1) Do the facts found support 
the judgment, and (2) does any error of law appear upon the face of the 
record? Barley v. Bailey, 243 N.C. 412, 90 S.E. 2d 696; Dellinger v. 
Bollinger, 242 N.C. 696, 89 S.E. 2d 592; Moore v. Crosswell, 240 N.C. 
473, 82 S.E. 2d 208; Bond v. Bond, 235 N.C. 754, 71 8.E. 2d 53; Gibson 
v. Insurance Co., 232 N.C. 712, 62 S.E. 2d 320; Paper Co. v. Sanitary 
District, 232 N.C. 421, 61 S.E. 2d 378. 

It is conceded by the petitioner that it has no special legislative 
authority to condemn the land herein sought. It is depending solely 
on the general power of eminent domain conferred upon it by the pro- 
visions of its charter as set forth in section 37 of Chapter 397 of the 
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Private Laws of 1901, section 1 of Chapter 101 of the Private Laws of 
1915, subsection (d), section 1 of Chapter 163 of the Session Laws of 
1951, and Chapter 160 of the General Statutes, together with the pro- 
cedure authorized in Article 2 of Chapter 40 of the General Statutes. 
G.S. 160-205. 

Ordinarily, land devoted to the public use cannot be taken for an- 
other public use unless express or implied legislative authority has been 
given which authorizes such taking. Yadkin County v. High Point, 
217 N.C. 462, 8S.E. 2d 470, and cited cases; Anno.—Eminent Domain— 
Property Not Used, 12 A.L.R. 1502; 18 Am. Jur., Eminent Domain, 
section 98, page 719; 29 C.J.S8., Eminent Domain, section 74, page 861. 
However, the rule is otherwise where the property is not in actual public 
use and not necessary or vital to the operation of the business of its 
owner. Yadkin County v. High Point, supra. 

“Land not devoted to the public use, although owned by a public 
service corporation, may be taken under general legislative authority 
as freely as from a private individual; special legislative authority is 
not necessary.” 18 Am, Jur., Eminent Domain, section 94, page 720; 
Vermont Hydro-Electric Corp. v. Dunn, 95 Vt. 144, 112 A. 223, 12 
A.L.R. 1495; Bd. of Education v. Campbells Creek R. Co., 188 W. Va. 
473, 76 8.E. 2d 271; 29 C.J.S., Eminent Domain, section 74, page 864; 
MeQuillin on Municipal Corporations (3rd Ed.), Volume 11, section 
32.70, page 406. 

In view of the finding by the court below to the effect “that strip of 
land herein sought to be condemned is not necessary or essential to the 
owner, Atlantic Coast Line Railroad Company, in the operation of its 
railroad business,” and the other findings to which no exception has 
been taken, we hold that the petitioner has the authority under its gen- 
eral power to exercise the right of eminent domain to condemn the prop- 
erty it seeks for street purposes. Furthermore, we hold that the findings 
of fact are sufficient to support the conclusions of law and the judg- 
ment entered pursuant thereto. Therefore, the judgment of the court 
below is 

Affirmed. 


FREDERICK NAPOLEON LANE, ADMINISTRATOR OF THE ESTATE OF 
SYLVESTER MOORH, Deceased, v. ELIZABETH BRYAN. 


(Filed 17 April, 1957.) 
1. Death § 8— 
In an action for wrongful death, the burden is on plaintiff to establish 
that defendant was guilty of a negligent act or omission and that such act 
or omission proximately caused the death of his intestate. 
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2. Negligence § 5— 


The only negligence of legal importance is negligence which proximately 
causes or contributes to the death or injury under judicial investigation. 


8. Negligence § 19b(4)— 
Actionable negligence may be established by circumstantial evidence, 
either alone or in combination with direct evidence. 


4. Same: Trial § 23e— 
In order to be sufficient, circumstantial evidence must tend to establish 
the fact in issue as an inference based on facts established by clear and 
direct proof, since an inference may not be based on an inference. 


5. Trial § 28a— 
If the evidence be so slight as not reasonably to warrant the inference 
of the fact in issue or furnish more than a basis for speculation and con- 
jecture, it is insufficient to be submitted to the jury. 


6. Automobiles § 41l: Negligence § 34— 

The doctrine of res ipsa loquitur does not apply to establish the negli- 
gence of the driver of a car along a highway as a proximate cause of the 
death of a person whose body is thereafter found on the highway with 
fractured skull, crushed chest and fractured legs. 


%. Automobiles § 411—Evidence held insufficient to establish negligence of 
defendant as proximate cause of pedestrian’s death. 


The evidence tended to show that intestate was seen walking normally ina 
westerly direction on the northern side of a paved road, that shortly there- 
after his body was seen lying prostrate on the southern side of the road, 
and sometime later was seen lying prostrate on the northern side of the 
road, at which time a car was seen to run over the body. The evidence 
further tended to show that sometime during this period defendant was 
driving her car east, saw a person in the road and thought he moved, that 
she was unable to stop and that her bumper hit the body. An autopsy 
revealed that intestate’s skull was fractured, chest crushed and legs frac- 
tured. Held: The evidence leaves in the realm of conjecture, surmise and 
speculation whether the alleged negligent act or omission on the part of 
defendant was the proximate cause of the death of intestate, and nonsuit 
was correctly entered. 


AppEAL by plaintiff from Joseph W. Parker, J., November Civil Term 
1956 of Lenoir. 

Action by administrator to recover damages for an alleged wrongful 
death. 

An asphalt road 18 feet wide, with 8 feet shoulders, runs from Mew- 
born’s Crossroads west to Dawson’s Station. About dusk dark on the 
afternoon of 12 December 1953, and about 25 or 30 minutes before his 
death, Sylvester Moore, plaintiff’s intestate, a man 31 years old, was 
'seen walking normally on his right hand side of this road about 300 to 
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400 yards from where he was killed, headed west in the direction of his 
home. At that time it was drizzling rain. 

Plaintiff introduced and read into evidence the adverse examination 
of Elizabeth Bryan, the defendant. This is the substance of her testi- 
mony. About 6:30 p.m. on 12 December 1958, she was driving her 
1952 Dodge automobile east on a paved road in the direction of Mew- 
born’s Crossroads and at a point about a mile west of it. She was asked 
did her car strike or run over Sylvester Moore. She replied: ‘My 
wheels didn’t. As far as I know, the car could have, the bumper, but I 
don’t know. I don’t know whether I struck Sylvester Moore or not. 
I didn’t hear any bump or feel any jolt. After the accident I slowed 
down, and I decided the best thing to do would be to get to the nearest 
telephone, and call the officers. I did that.” She slowed down, and 
called the officers, because she saw him on the road and knew her car 
had passed over his body. She called the officers from Mr. Bizzell’s at 
Mewborn’s Crossroads, and returned to the scene. A group of people 
were there, including L. G. Pate, a Highway Patrolman. Immediately 
after the accident, she said she saw an object in the road, and thought 
it was a box. At the scene she told Patrolman Pate she was driving on 
her side of the road and saw something in the road, and as she got closer 
she saw it was a person down on the road in her path, and she thought 
he moved; she tried to stop her car, but couldn’t by the time she reached 
him. She did not sound her horn. No repairs were made to her car as 
a result of the accident. At the scene she was told Sylvester Moore 
was dead. 

On this evening—no exact or approximate time is stated—L. L. Bar- 
row was driving his car west on this road toward Dawson’s Station, 
carrying his wife to her aunt’s home. It was raining, and he was going 
35 to 40 miles an hour. He saw something lying on the road, and when 
he got “right side of it,” he saw it was a person. ‘‘He kind of raised his 
head up and it looked like he had it propped on his hand.” He was 
lying in the southern lane with his feet toward the shoulder of the road 
and his head toward the center line. From there Barrow drove a mile 
and a half to the aunt’s, put his wife out, and without cutting off his 
engine went directly back to where he had seen the man lying on the 
road. He testified: “When I got there, there was a car coming up, 
and I pulled off on the shoulder of the road and it did too. I stopped 
my car about twice the length of the courtroom before I got to the man, 
and the other car run across the body. It was on his side of the road, 
and it ran across the body and pulled up and stopped, and about that 
time Miss Bryan and her sister—I don’t know whether they were there 
or drove up, or how—they were there, but Miss Margaret got out and 
said, ‘Will you go get Ralph?’ I told herI would. I got on my car and 
went after him; and when I came back the Patrolman and all the people 
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were there. Miss Margaret is the sister of Miss Elizabeth. When I 
came back, the body was on the opposite side of the road. It was on 
the south side when I went on and when I came back it was on the 
north side. I was going east when I came back. As I stopped, some- 
one passed over the body and that person stopped. I went and looked 
at the body and two boys did.” After Barrow passed this person lying 
prostrate on the road, he testified on cross-examination as follows: “J 
took my wife and children about a mile and a half to her aunt’s, put 
them out of the car and came right back. I don’t know what happened 
between that time and the time I got back. I don’t know how many 
cars passed. I met two, but there are two dirt roads before you get 
there. I don’t know whether any of these cars ran over him or not.” 

Patrolman Pate arrived at the scene about a mile west of Mew- 
born’s Crossroads before Sylvester Moore’s body was removed from the 
road. This isin substance his testimony. The road is straight and level 
on each side of the place the body was lying in the northern lane of 
traffic for a good half mile. He reached the scene at 6:15 p.m. It was 
raining and dark: the visibility was bad. There he interviewed the 
defendant in her car. She said she was going 50 miles an hour. He 
asked her what happened, and she replied: ‘As she got near this man 
that, his head raised up and she struck him with her bumper. . . . this 
subject or object was lying in the road and as she got near it, he raised 
his head and that the bumper of her car hit the subject.” She made no 
statement as to how far she was from the object in the road when she 
first saw it. He examined defendant’s car at the scene, and saw no 
mark on it. 

The coroner of the county went to the scene. He saw there the dead 
body of Sylvester Moore. He detected no odor about him. 

An undertaker saw the dead body in the road. He embalmed the 
body. He detected no odor of any alcoholic beverage. Sylvester 
Moore’s skull was fractured, chest crushed and both legs fractured. 

From a judgment of compulsory nonsuit entered at the close of plain- 
tiff’s evidence, upon motion of the defendant, plaintiff appeals, assign- 
ing error. 


Wallace & Wallace—By F. E. Wallace, Jr., for Plaintiff, Appellant. 
Whitaker & Jeffress for Defendant, Appellee. 


Parker, J. Plaintiff’s alleged cause of action is for death by wrong- 
ful act based on negligence. The burden of proof rests upon plaintiff 
to produce evidence sufficient to establish the two essential elements of 
his alleged case: one, that the defendant was guilty of a negligent act 
or omission, and two, that such act or omission proximately caused the 
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death of his intestate. Garland v. Gatewood, 241 N.C. 606, 86 S8.E. 2d 
195; Sowers v. Marley, 235 N.C. 607, 70 S.E. 2d 670. 

The only negligence of legal importance is negligence which proxi- 
mately causes or contributes to the death or injury under judicial inves- 
tigation. McNair v. Richardson, 244 N.C. 65, 92 S.E. 2d 459; Coz v. 
Freight Lines, 236 N.C. 72, 72 S.E. 2d 25; Byrd v. Express Co., 189 
N.C, 2738, 51 8.E. 851. 

Evidence of actionable negligence need not be direct and positive. 
Circumstantial evidence is sufficient, either alone or in combination with 
direct evidence. Whitson v. Frances, 240 N.C. 733, 83 S.E. 2d 879; 
Kelly v. Willis, 238 N.C. 687, 78 S.E. 2d 711. A basic requirement of 
circumstantial evidence is reasonable inference from established facts. 
Inference may not be based on inference. Every inference must stand 
upon some clear and direct evidence, and not upon some other inference 
or presumption. Whitson v. Frances, supra; Sowers v. Marley, supra. 

In Sowers v. Marley, supra, this Court said, speaking of circumstan- 
tial evidence in a death case: “An inference of negligence cannot rest 
on conjecture or surmise. Citing authorities. This is necessarily so 
because an inference is a permissible conclusion drawn by reason from 
a premise established by proof.” 

This Court said in Brown v. Kinsey, 81 N.C. 245: “The rule is well 
settled that if there be no evidence, or if the evidence be so slight as 
not reasonably to warrant the inference of the fact in issue or furnish 
more than materials for a mere conjecture, the Court will not leave the 
issue to be passed on by the jury.” This has been quoted with approval 
in Byrd v. Express Co., supra, and in Poovey v. Sugar Co., 191 N.C. 
722, 133 S.E. 12, where Brogden, J., the writer of the opinion, adds in 
apt and accurate words: ‘This rule 1s both just and sound. Any other 
interpretation of the law would unloose a jury to wander aimlessly in 
the fields of speculation.” See Mercer v. Powell, 218 N.C. 642, 12 S.E. 
2d 227; Whitson v. Frances, supra. ‘Cases cannot be submitted to a 
jury on speculations, guesses or conjectures.” Hopkins v. Comer, 240 
N.C. 148, 81 8.E. 2d 368. 

Byrd v. Express Co., supra, was an action to recover damages for the 
death of plaintiff’s intestate alleged to have been caused by defendant’s 
negligence in failing to forward a package of medicine for the intestate, 
who was ill with typhoid fever. A motion of nonsuit was sustained as 
the evidence did not tend to show that the failure to receive the medi- 
cine caused the intestate’s death. The Court said in respect to the evi- 
dence, ‘there is no room here for anything more certain than rank 
conjecture.” 

In Currie v. Gen. Accident Fire & L. Assur. Corp., 241 Wis. 564, 
6 N.W. 2d 697, the Court held in view of deceased’s bad heart condition, 
there was not sufficient evidence produced to remove the cause of his 
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death, whether from heart disease or from accident, from the field of 
speculation and conjecture. The Court said: “A jury could do no more 
than guess at the cause of death, and this being so, there is-no basis for 
recovery.” 

The doctrine of res 7psa loquitur is not applicable to the facts here. 
Pemberton v. Lewis, 235 N.C. 188, 69 S.E. 2d 512; Etheridge v. Ether- 
idge, 222 N.C. 616, 24 S.E. 2d 477; Springs v. Doll, 197 N.C. 240, 148 
S.E. 251. 

The evidence presents a story filled with mystery. The sole evidence 
‘connecting defendant with the case comes from her own lips. 

About dusk dark in a drizzling rain on 12 December 1958, plaintiff’s 
intestate was seen walking normally on his right hand side of a paved 
road headed west, and about 300 to 400 yards from where he was killed. 
He was walking on the northern part of the road. There is no evidence 
he was drinking. Shortly thereafter, his body was seen lying prostrate 
on the southern side of the road by defendant and L. L. Barrow. Had 
he been struck or run over by a car? The evidence gives no answer. 
We are left to conjecture. The only evidence that he was not dead, 
when first seen by defendant and Barrow, is their evidence they saw a 
movement of the body. 

After defendant’s car passed over the body, she drove a mile to Mew- 
born’s Crossroads, telephoned the officers, and returned to the scene. 
Barrow passed by the body, drove a mile and a half to his wife’s aunt’s 
home, put his wife out, and without cutting off his engine returned to 
the scene. Upon his return defendant was there. Did Barrow pass the 
body, and see him “kind of raised his head up and it looked like he had 
it propped on his hand,” before or after defendant’s car passed over the 
body? We can only guess, because the evidence affords no logical 
inference. 

When Barrow returned the body was on the northern side of the road. 
How did it get from the southern to the northern side of the road? 
When Barrow stopped, he saw a car coming up, and this car ran across 
the body. Did the defendant’s car kill plaintiff’s intestate? Was he 
killed by the car which ran over him, when Barrow returned? Was he 
killed by being run over by a car between those times? How many 
times was he struck and run over? The wheels of defendant’s car did 
not pass over the body. Could defendant’s car in passing over the body 
fracture both legs and crush the chest? 

It would be absurd to say the deceased was killed twice. S. v. Scates, 
50 N.C. 420. Plaintiff has the burden of showing that the alleged negli- 
gent act or omission of the defendant proximately caused the death of 
his intestate. Considering plaintiff’s evidence with the liberality we are 
required to do on a motion for nonsuit, we are of opinion that he has 
failed to produce any evidence from which a reasonable inference can 
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be drawn as to the proximate cause of his intestate’s death. The evi- 
dence leaves it all in the realm of mere conjecture, surmise, and specu- 
lation, and one surmise may be as good as another. Nobody knows. A 
cause of action must be something more than a guess. 

The judgment of nonsuit below is 

Affirmed. 


ANNA B. THRUSH v. W. E. THRUSH. 


(Filed 17 April, 1957.) 
1. Actions § 10— 
A civil action is commenced by the issuance of Summons or by the filing 
of affidavit that personal service is not intended to be made in this State. 
G.S. 1-88. 


2. Attachment § 1—— 


A warrant of attachment provides a source from which any judgment 
obtained by plaintiff may be satisfied, and though warrant of attachment 
and levy pursuant thereto are not sufficient to institute action, when supple- 
mented by the service of process in a manner prescribed by law, it also 
brings the defendant into court. 


8. Process § 5b— 


Personal service on a nonresident in this State while attending court as 
a party litigant is not void, but is merely voidable, and until he elects to 
claim his exemption under the statute, the service is binding. G.S. 8-68. 


4. Process § 6—Court may extend the time for service of summons by pub- 
lication beyond thirty-one days after issuance of order of attachment. 


At the time of filing complaint, plaintiff filed an affidavit stating that 
defendant is a resident of this State, but claimed to be a resident of an- 
other state, and was about to remove his property from this State with 
intent to defraud creditors, etc. Writ of attachment was issued and per- 
sonal service duly had on defendant. On the hearing of defendant's motion 
to dismiss upon special appearance heard more than a year later, the court 
found that defendant is a nonresident and was such at the time of per- 
sonal service, and that personal service was had on him while he was in 
this State attending court as a party litigant. Thereupon the court va- 
cated the personal service and extended the time for service of summons 
by publication. Defendant objected to the order on the ground that the 
statute makes it mandatory that publication begin not later than thirty-one 
days after the issuance of order of attachment. Held: The court had 
authority to extend the time for service by publication, the prior decisions 
to this effect not being altered by the 1947 amendment. G.S. 1-440.7. 


5. Attachment § 1— 
The court. has discretionary power to permit a plaintiff to amend a 


defective affidavit upon which warrant of attachment was issued. G.S. 
1-440.11(¢). 
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AppEAL by defendant from Bundy, J., November 1956 Civil Term of 
New HANover. 

On 26 April 1955 plaintiff filed in the office of the clerk of the Supe- 
rior Court of New Hanover her complaint against defendant, praying 
for damages resulting from slanders uttered in 1954 and 1955. At the 
same time plaintiff made and filed an affidavit in which she asserted that 
defendant is “a resident of the State of North Carolina, but claims he 
is a resident of the State of Florida (or) that the said W. E. Thrush is 
about to remove some of his property from the State, with intent to 
defraud his creditors, (or) has assigned, disposed of (or) secreted, (or) 
is about to assign, dispose of (or) secrete some of his property with 
intent to defraud his creditors.” Bond, as required by the statute, was 
filed. Thereupon summons for defendant, writ of attachment against 
his property, and summons for Wilmington Savings & Trust Co. issued, 
directed to the sheriff of New Hanover County. 

The summons and copy of the complaint were served on defendant 
in New Hanover County on 26 April 1955. The sheriff attached certain 
real estate in New Hanover and served the summons on Wilmington 
Savings & Trust Co. as garnishee. 

On 28 April 1955 defendant entered a special appearance and moved 
to vacate the service of summons and warrant of attachment. In sup- 
port of his motion he filed an affidavit in which he stated that on or 
about 19 January 1954 he had gone to Florida with the intention of 
becoming a resident thereof and was at the time of the filing of the 
affidavit a bona fide resident of Florida; that he had sold or obligated 
himself to sell all of his real estate in North Carolina; that the only 
reason for his presence in North Carolina when served with process was 
to attend court as a defendant in a civil action then pending in the 
Superior Court of New Hanover County. 

Defendant’s motion was heard by Judge Frizzelle on 3 May 1955. 
He signed an order reciting that by consent of the parties certain of the 
properties attached were released. His order concludes: “It Is Atso 
OrDERED that the garnishment against defendant’s personal property, 
including money in hands of H. B. Meiselman and Wilmington Savings 
and Trust Company, is vacated and released. Otherwise to remain in 
effect as to Tract #20, Myrtle Grove Farms, recorded Book 279, page 
587, Registry of New Hanover County.” 

The cause was heard by Judge Bundy on 29 November 1956 “upon 
a special appearance by the defendant and motion to vacate service of 
summons previously had in this cause, and motion to dismiss the attach- 
ment of the plaintiff, and also upon motion of the plaintiff for an exten- 
sion of time in which to make service of summons upon the defendant 
by publication, and for leave to amend her affidavit to obtain attach- 
ment...” Judge Bundy found as a fact that there had been no publi- 
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cation of summons; that defendant, W. E. Thrush, was, at the time 
process was served on him, and still is, a resident of Florida; that when 
process was served on him, he was attending court in New Hanover 
County as a party in a matter then pending and being heard in the 
Superior Court of New Hanover County; that personal service of 
process could not be had on defendant in the State of North Carolina. 
Upon his findings he adjudged: 

“1, That the personal service of summons in this action upon the 
defendant W. E. Thrush is hereby vacated and set aside, and declared 
to be void and of no effect. 

“2. That the Court in its discretion hereby extends the time in which 
plaintiff may commence service of summons on the said W. E. Thrush 
by publication to and including the 5th day of December, 1956; and 
further orders that service of process in the above entitled action be 
made by publication as by law provided. 

“3. That the affidavit of the plaintiff to obtain attachment 1s hereby 
amended so that the opening words in paragraph 3 thereof is stricken 
out as follows: ‘That the said W. E. Thrush and is now as he is in- 
formed and believes a resident of the State of North Carolina, but 
claims he is a resident of the State of Florida (or),’ and in place thereof 
is amended to read as follows: ‘3. That the said W. E. Thrush is now a 
resident of the State of Florida, and further’; and further that said 
amendment shall relate back nunc pro tunc to the date that such affi- 
davit was made and the order of attachment entered.” 

Defendant excepted to the judgment and appealed. 


J. H. Ferguson and Aaron Goldberg for defendant appellant. 
No counsel contra. 


RopMaNn, J. Plaintiff is not here represented by counsel. No sug- 
gestion is made that the consent order signed by Judge Frizzelle puts 
at rest the validity of the attachment and the service of process. 

Defendant asserts that the judgment is erroneous for that personal 
service of process was ineffective because by public policy he was ex- 
empt from such service, and the statute, G.S. 1-440.7, is mandatory in 
its requirement that publication must begin not later than the thirty- 
first day after the issuance of the order of attachment; hence, Judge 
Bundy was without authority, more than eighteen months after the 
issuance of the warrant of attachment, to authorize the service of sum- 
mons by publication. 

A civil action is commenced by the issuance of summons or by the 
filing of an affidavit that personal service is not intended to be made in 
this State. G.S. 1-88. 
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A warrant of attachment serves a dual purpose: It provides a source 
from which any judgment obtained by plaintiff may be satisfied, and, 
when supplemented by the service of process in the manner prescribed 
by law, brings the defendant into court so that the rights of the parties 
may be determined. Mohn v. Cressey, 1938 N.C. 568, 187 S.E. 718; 
4 Am. Jur. 564. 

A warrant of attachment and a levy pursuant thereto 1s not sufficient 
to institute an action. The time within which the action must be insti- 
tuted in attachment proceedings is prescribed by statute, G.S. 1-440.7. 

The statute recognizes the three different methods which plaintiff 
may pursue in instituting an action and prescribes the time in each 
instance in which the process must be served. 

Here there was strict compliance with the letter of the statute. Per- 
sonal service in the State was contemplated and completed within 
thirty days. Defendant was a litigant, and if a nonresident, was ac- 
corded the privilege of claiming an exemption from service of civil 
process. G.S. 8-68; Bangle v. Webb, 220 N.C. 4238, 17 S.E. 2d 613; 
Winder v. Penniman, 181 N.C. 7, 105 S.E. 884; Cooper v. Wyman, 122 
N.C. 784. But the privilege was personal. The service was not void. 
It was merely voidable, and, until the defendant elected to exercise his 
privilege by claiming his exemption and establishing his nonresidence, 
the service was binding. School v. Peirce, 163 N.C. 429, 79 S.E. 687; 
Cooper v. Wyman, supra. Plaintiff, when the attachment issued, could 
not truthfully make the affidavit required for service of summons by 
publication, G.S. 1-98.4(a) (3), that defendant could not, “after due 
diligence, be found in the State.”’ 

The present statute dealing with attachment was enacted in 1947. 
It represents the work of the General Statutes Commission and neither 
makes, nor was intended to make, any radical change in the law then 
existing relating to attachments. It was intended primarily as a work 
of clarification incorporating in the statute the judicial interpretations 
of the existing statutes. See 25 N.C.L. Rev. 386. 

The statute prior to 1947 1equired personal service within thirty days 
or, upon the expiration of that period, service of summons by publica- 
tion. G.S. 1-444. The language of that statute is as mandatory as the 
language of G.S. 1-440.7. We find nothing to indicate that the Legis- 
lature of 1947 meant that our present statute dealing with the time 
within which process must be served should have a different meaning 
from that given to the statute then in existence. It was consistently 
held under the former statute that the court had a right to extend the 
time for service by publication. Jenette v. Hovey, 182 N.C. 30, 108 
S.E. 301; Mills v. Hansel, 168 N.C. 651, 85 S.E. 17; Finch v. Slater, 152 
N.C, 155, 67 5.E. 264; Penniman v. Daniel, 90 N.C. 154; Price v. Coz, 
83 N.C. 261. 
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When the action was instituted, the affidavit on which the warrant 
of attachment issued stated that defendant was a resident of the State 
of North Carolina but claiming to be a resident of Florida. If that 
were so, defendant was amenable to service of process in this State even 
though he might then be engaged in litigation here. When it appeared, 
and the court found, that the defendant had in fact given up his resi- 
dence in North Carolina and adopted Florida as his domicile, it had the 
authority to permit process to be then served by publication. No in- 
justice is done the defendant. He was informed in April 1955 by copy 
of the complaint of the nature and extent of plaintiff’s claims against 
him. He did not press his motion to have the matter determined within 
the thirty-day period so that plaintiff could have caused publication to 
be made within what he now asserts is the period limited by statute. 

Defendant’s second assertion is that the original affidavit on which 
the warrant was issued is fatally defective in that the affiant failed to 
set forth the facts on which she formed her belief that the defendant 
had removed or was about to remove some of his properties from the 
State. The answer is found in the statute, G.S. 1-440.11(c), which 
expressly authorizes the court in its discretion to “allow any such afh- 
davit to be amended even though the original affidavit is wholly in- 
sufficient.” 

The judgment appealed from is 

Affirmed. 


STATE v. HOWARD SMITH. 
(Filed 17 April, 1957.) 
1. Bastards § 4— 


A warrant in a eriminal prosecution under G.S. 49-2 which fails to 
charge that defendant’s failure to support his illegitimate child was wilful, 
is fatally defective. 


2. Bastards § 1—- 


The wilful failure or refusal to support an illegitimate child is a con- 
tinuing offense. 


AppEAL by defendant from Bickett, J., February Criminal Term, 
1957, of WAKE, 

Defendant was tried in the Domestic Relations Court of Wake 
County on a warrant, based on the affidavit of Yvonne Jones, charging 
in pertinent part that he “did willfully, maliciously and unlawfully 
beget upon the body of Yvonne Jones a child: Leonard Lee Jones, born 
5-18-52, and has failed to support said child since birth, . . .” 
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On 2 July, 1953, at conclusion of said trial, the judge of said court 
made this entry: “Upon the trial of this case the defendant is found 
guilty and is ordered and adjudged that prayer for judgment continue 
for (5) five years on condition that this defendant pay into this court 
each week for the support of Leonard Lee Jones born May 18, 1952, 
$4.00 beginning July 6, 19538. Pay the costs. The court finds that this 
defendant is the father of Leonard Lee Jones. This cause retained.” 
(Italics added.) 

On 15 October, 1956, the judge of said court made this entry: 

“The court finds that this defendant has willfully failed to comply 
with the terms of the judgment of this court by failing and refusing to 
make and pay into this court the support payments ordered by this 
court. The defendant, Howard Smith, 1s sentenced to serve (6) six 
months in jail assigned to the State Highway Commission to be worked 
on the roads of this state.” 

Defendant appealed to the Superior Court. Various motions were 
made by defendant and overruled, including his motion for a trial 
de novo. 

After hearing evidence, Judge Bickett found particular facts and 
made the ultimate finding that “the defendant has willfully violated 
and failed to comply with the terms of the judgment of the Domestic 
Relations Court under the terms of which judgment was suspended.” 
(Italics added.) 

Thereupon, Judge Bickett ordered that capias and commitment issue 
forthwith and that “in accordance with the said judgment of the Do- 
mestic Relations Court of the County of Wake the defendant be con- 
fined in the common jail of Wake County for a term of six (6) months,” 
etc. 

Defendant excepted and appealed, assigning errors. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 
Griffin & Grimes for defendant, appellant. 


Per CurtamM. The warrant is fatally defective in that it does not 
charge that defendant wilfully neglected or refused to support and 
maintain his illegitimate child, an essential allegation in a criminal 
prosecution under G.S. 49-2; and, as frankly conceded by the Attorney- 
General, the judgment must be arrested on authority of S. v. Coppedge, 
244 N.C. 590, 94 S.E. 2d 569, and cases cited therein. 

However, the statute, as interpreted by this Court, creates a con- 
tinuing offense. S. v. Coppedge, supra, and cases cited therein. 

As to the significance of the finding made 2 July, 1953, in the Domes- 
tic Relations Court, that “this defendant is the father of Leonard Lee 
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Jones, see S. v. Clonch, 242 N.C. 760, 89 S.E. 2d 469, and S. v. Robinson, 
245 N.C. 10, 15, 95 S.E. 2d 126. | 
Judgment arrested. 


STATE v. LOUIS HARDY STRICKLAND. 


(Filed 17 April, 1957.) 
Criminal Law § 23— 


A prosecution under an indictment void for failure to charge any crim- 
inal offense cannot bar prosecution upon a subsequent valid indictment. 


APPEAL by defendant from Sharp, S. J., June 1956 Term of WAKE. 

A bill of indictment was returned at the December 1955 Term. It 
contained three counts charging the defendant with (1) breaking and 
entering, (2) larceny of sixty pounds of wieners of the value of $25, 
and (3) receiving sixty pounds of wieners of the value of $25, knowing 
them to have been stolen. 

Defendant pleaded not guilty, with a further plea of former jeopardy. 
In support of his plea of former jeopardy, defendant relies on the record 
in the case of S. v. Strickland, heard at the July Term of Wake Supe- 
rior Court, heard here on appeal at the Fall Term 1955 and reported 
243 N.C. 100, 89 S.E. 2d 781. During the trial, defendant moved to 
quash the indictment for inconsistency in the second and third counts. 
At the conclusion of the evidence the court sustained defendant’s 
motion to nonsuit the third count. The jury returned a verdict of 
guilty on the charges of breaking and entering, and larceny. Judgment 
of imprisonment was imposed and defendant appealed. 


Attorney-General Patton and Assistant Attorney-General McGal- 
lard for the State. 
E. Reamuel Temple for defendant appellant. 


Per CurtaM. Defendant’s plea of former jeopardy has no merit. 
The bill of indictment returned in July 1955 charged no criminal! offense. 
He is now, for the first time, charged with the criminal offense of which 
he stands convicted. S. v. Strickland, 243 N.C. 100, 89 S.E. 2d 781. 
The motion to quash is without merit. S. v. Mincher, 178 N.C. 698, 
100 S.E. 339. Defendant’s other assignments of error have been ex- 
amined and have been found to be equally wanting in merit. 

No error. 
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STATE v. JAMES FAISON, JR. 
(Filed 17 April, 1957.) 


Appeau by defendant from Seawell, J., November Criminal Term 
1956 of WAKE. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with an assault with intent to commit rape upon the body of 
a female person, he, the defendant, being a male person over 18 years 
of age: a violation of GS. 14-22. 

Defendant pleaded Not Guilty. The jury returned a verdict of 
Guilty of an assault on a female. 

From a judgment of imprisonment, defendant appeals. 


George B. Patton, Attorney General, and T. W. Bruton, Assistant 
Attorney General, for the State. 
Taylor & Mitchell for Defendant, Appellant. 


Per Curiam. The evidence was amply sufficient to carry the case 
to the jury, and to sustain the verdict and judgment. We have care- 
fully examined all of defendant’s assignments of error, and all are 
overruled. The charge has not been brought forward. Therefore, it 1s 
presumed that the jury was charged correctly as to the law arising upon 
the evidence, as required by G.S. 1-180. S. v. Phelps, 242 N.C. 540, 
89 S.E. 2d 132. The defendant has failed to show any error or reason 
sufficient to disturb the trial and judgment below. S. v. Davis, 229 
N.C. 386, 50 S.E. 2d 37. 

No error. 


WACHOVIA BANK & TRUST COMPANY, ADMINISTRATOR C.T.A., D.B.N. OF 
FRANK JULIUS LIIPFERT, DeEcreEaseD, AND WACHOVIA BANK & 
TRUST COMPANY, Successor TRUSTEE UNDER THE WILL OF FRANK 
JULIUS LIIPFERT, DeceasepD, v. THEO LIIPFERT TALIAFERRO; 
MILES CHRISTOPHER HORTON, JR., anp His WiFe, RUTH CLINE 
HORTON; FRANK LIIPFERT HORTON; JULIA CAROLINE HORTON, 
A Minor; MILES CHRISTOPHER HORTON, JR., Guarpian AD LITEM 
FoR JULJA CAROLINE HORTON, a MINOR; AND WILLIAM 8S. MITCH- 
ELL, GUARDIAN AD LITEM FOR UNBORN PERSONS. 


(Filed 1 May, 1957.) 
In construing a will, the intent of the testator as gathered from the 
entire instrument will be given effect unless contrary to some rule of law 
or at variance with public policy. 
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2. Same— 


In construing a will, greater regard is to be given to the dominant pur- 
pose of the testator as ascertained from the language used, construed as a 
whole, than to the use of any particular words. 


3. Wills § 83d: Trusts § 28—Trust for use of married woman held to ter- 
minate upon the dissolution of the marriage by divorce. 


Testator died, survived by his wife, son, and daughter. At the time of 
the execution of his will his daughter and her husband had separated, and 
she and her two children were living in his home. The will set up a trust 
to last during the life of his wife and for that period after her death during 
which his daughter should be married. Held: The purpose in continuing 
the trust during the period the daughter should be married was to protect 
his daughter during coverture and referred to her then marriage, and 
therefore upon the termination of that marriage by divorce prior to the 
death of the widow, the trust terminates in accordance with the dominant 
purpose of testator upon the death of the widow, notwithstanding the later 
remarriage of the daughter. 


The duration of a trust depends largely on the intention of the trustor 
as gathered from a proper construction of the instrument and the nature 
and purposes of the trust. 


5. Same— 


Even after the termination of a trust in accordance with the terms of the 
instrument, the fiduciary relationship continues between the trustee and 
the beneficiaries until the beneficiaries have received their share of the 
corpus of the trust. 


APPEAL by all the defendants, except Theo Liupfert Taliaferro, from 
Crissman, J., January Term 1957 of Forsytu. 

This is an action brought pursuant to the provisions of our Declara- 
tory Judgment Act, G.S. 1-253, et seg., for the construction of the last 
will and testament of Frank Julius Lupfert, deceased. 

The Wachovia Bank & Trust Company, the plaintiff, a North Caro- 
lina banking institution, was appointed administrator c.t.a., d.b.n. of 
Frank Julius Liipfert on 9 June 1928 and is still acting in such capacity. 
Said bank also became the successor trustee under the terms of said 
will. 

The parties waived a jury trial and agreed that his Honor should 
hear the evidence, find the facts, make his conclusions of law and enter 
judgment pursuant thereto. 

The facts are not in dispute and may be summarized as follows: 

1. Frank Julius Liipfert died a resident of Forsyth County on 2 April 
1927, leaving a last will and testament and codicil thereto which have 
been duly probated in the office of the Clerk of the Superior Court of 
Forsyth County. 
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2. The last will and testament of Frank Julius Liipfert was executed 
on 22 May 1924, and the codicil thereto was executed on 10 July 1926. 

3. The pertinent parts of the will of Frank Julius Liipfert, relating 
to the trust or trusts, are as follows: 

“Ttem I. I bequeath and devise the residue of my property, of what- 
ever nature and wherever situated, whether real, personal, or mixed, to 
my wife, Cora Hamlen Liipfert, and to my son, Francis Julius Lipfert, 
jointly, to hold in trust for the purposes hereinafter specified during the 
life of my wife, Cora Hamlen Liipfert, and for that period after the 
death of my wife, Cora Hamlen Liipfert, during which my daughter, 
Theo Liipfert Horton, shall be married: Provided, however, that if 
after the death of my wife, Cora Hamlen Liipfert, the surviving Trus- 
tee, Francis Julius Liipfert, shall deem it advisable to bring this trust 
to an end and to divide the subject matter thereof as hereinafter pro- 
vided, I empower such Trustee to do so. Provided, further, that if my 
son Francis Julius Liipfert, predecease my wife, Cora Hamlen Liipfert, 
I name and appoint the Wachovia Bank & Trust Company, of Winston- 
Salem, North Carolina, Trustee in his stead. Provided, further, that if 
my Trustee, Cora Hamlen Liipfert, die and subsequently thereto my 
son, Francis Julius Liipfert, die before the termination of this trust, 
I name and appoint the Wachovia Bank & Trust Company sole Trustee 
during the life of this trust. 

“Ttem 5. I direct that my Trustee or Trustees,—after paying all 
taxes, Insurance, repairs and renewals, and setting aside each quarter a 
reasonable amount to cover depreciation, and after giving my wife, 
Cora Hamlen Liipfert, in quarterly installments so long as she may 
live, an amount which, when added to the amount my wife, Cora Ham- 
len Liipfert, receives in dividends paid during the calendar year on 
certain shares of the Class B common stock of the R. J. Reynolds 
Tobacco Company, to-wit: 1866 shares of the Class B. common stock 
of the R. J. Reynolds Tobacco Company, being certificates J. 22766 to 
N. 22780 inclusive, N. 35642 to N. 35644 inclusive, No. 3712 and No. 
10644, which stock I gave to my wife, Cora Hamlen Liipfert, on the 
21st day of December 1922, shall provide an annual income of seventy- 
five hundred dollars ($7,500.00) —give and distribute the balance of 
the income of this trust in equal shares, share and share alike, to my 
daughter, Theo Liipfert Horton, and to my son, Francis Julius Lupfert, 
and upon the death of either or both to his or her children, and if either 
or both have no children at the time of their death, then to their lawful 
heirs. 

“Item 10. Should it at any time appear to my Trustee or Trustees 
that due to the falling off or diminution of the income of this trust, the 
income of my wife, Cora Hamlen Liipfert, or of either of my children, 
Theo Liipfert Horton or Francis Julius Liipfert, and in the case of their 
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death to their children, be insufficient for their proper maintenance and 
support, then I direct that the necessary portion of the corpus of this 
trust be sold by my Trustees or Trustee, and that the proceeds of such 
sale an amount be paid to the particular beneficiary or beneficiaries 
of this trust named in this item, which in the opinion of the Trustees 
be necessary for said beneficiary or beneficiaries’ proper maintenance 
and support; and I direct that such payment or payments be a charge 
against his or her or their lawful share in the division of my estate at 
the termination of this trust. 

“Item 11. At the termination of this trust as hereinabove provided, 
I direct that my estate be divided equally between my daughter, Theo 
Liupfert Horton, and my son, Francis Julius Liipfert, share and share 
alike, and if at the time of the termination of this trust either shall be 
deceased, then I direct that his or her share of my estate shall go to his 
or her children, and if they have no children at the time of their death, 
then to his or her lawful heirs.” 

4, This action was instituted on 9 June 1955 and all adult persons 
having any interest in the subject matter have been made parties de- 
fendant and duly served with summons. They filed answers and ap- 
peared through counsel at the hearing. Julia Caroline Horton, a minor, 
is the only great-grandchild of Frank Julius Liipfert. She has been 
served with process as provided by law and is represented in this action 
by her duly appointed guardian ad litem, Miles Christopher Horton, Jr. 
William S. Mitchell was appointed guardian ad litem for all unborn 
persons having any interest in the will of Frank Julius Liipfert. Each 
guardian ad litem filed an answer. 

5. Theo Liipfert Horton and Francis Julius Liipfert were the only 
children born to Frank Julius Liipfert and his wife, Cora Hamlen Liip- 
fert. Francis Julius Liipfert died 1 June 1928. He was never married 
and had no children. Cora Hamlen Liipfert, the widow of Frank Julius 
Liipfert, died 19 August 1932. Theo Liipfert Horton, the only living 
child of Frank Julius Liipfert, was born in 1891. She married Miles 
Christopher Horton, Sr. on 17 December 1913. Theo Liipfert Horton 
had two children by her husband Miles Christopher Horton, Sr. One 
of these children is Miles Christopher Horton, Jr. who was born 7 
August 1916. He is now married to Ruth Cline Horton. No children 
have been born to this union. However, Miles Christopher Horton, Jr. 
did have a child by a former marriage: Julia Caroline Horton, an 
infant, 14 years of age. The other child of Theo Liipfert Horton and 
her husband, Miles Christopher Horton, Sr., is Frank Liipfert Horton, 
who was born 21 March 1918. He is not married and has no children. 

6. Theo Liipfert Horton and her husband, Miles Christopher Horton, 
Sr., separated on 15 July 1923, and thereafter she and her two children 
lived in the home of her parents in Winston-Salem until after she was 
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granted an absolute divorce from Miles Christopher Horton, Sr. in the 
Superior Court of Forsyth County, North Carolina, on 13 November, 
1928. 

7. The estate of Frank Julius Liipfert, at the time of his death, con- 
sisted primarily of Class B common stock of the R. J. Reynolds Tobacco 
Company and numerous parcels of real estate. All the property held 
by the plaintiff as trustee had a value at the time of its qualification 
in excess of $350,000 and that amount had increased to more than 
$500,000 at the time of the trial. 

In light of the facts found and the provisions of the will, his Honor 
concluded as follows: 

“9 The will of Frank Julius Liipfert dated May 21, 1924 created a 
single trust, and directed that the said trust should continue during the 
life of the testator’s wife, Cora Hamlen Liipfert, and for that period 
after the death of the wife during which the testator’s daughter, Theo 
Liipfert Horton (now Theo Liipfert Tahaferro) should be married. 
The provisions of Item I of the said will ‘during which my daughter, 
THEO LirprertT Horton, shall be married’ refer to the marriage of the 
said Theo Liipfert Horton to Miles Christopher Horton, Sr., and she 
ceased to be married to Miles Christopher Horton, Sr., on November 13, 
1928. Cora Hamlen Liipfert, the wife of the testator, having survived 
him, Frank Julius Liipfert, Jr. (Francis Julius Liipfert), the son of the 
‘testator, having survived him but having died during the life of his 
mother without leaving issue, Theo Liipfert Horton having been di- 
vorced from Miles Christopher Horton, Sr., prior to the death of her 
mother and having survived her mother, the trust under the will of 
Frank Julius Liipfert terminated at the death of Cora Hamlen Lipfert 
on August 19, 1932, and thereupon Theo Liipfert Taliaferro, one of the 
defendants herein, being the same person as Theo Liipfert Horton, 
became entitled to have the trust property distributed to her free from 
all trust. 

“10. Consideration has been given to the codicil to the will of Frank 
Julius Liipfert dated July 10, 1926. The provisions of the said codic1! 
have been carried into effect, and the Trustee shall be entitled to credit 
therefor in the settlement of its account. 

“11. During the administration of the trust since the death of Cora 
Hamlen Liipfert on August 19, 1932, the plaintiff has continued to hold 
the property and to administer the trust under the will as if it were still 
in existence. By consent of the defendant Theo Liipfert Taliaferro, it 
shall be entitled in the settlement of its account for disbursements made 
by the Trustee, and for the costs of administration, including its com- 
missions in all respects as if the trust terminated at the time of its 
settlement with Theo Liipfert Taliaferro pursuant to the provisions oi 
this judgment.” 


126 IN THE SUPREME COURT. [246 


Trust Co. v. TALIAFERRO, 


Therefore, the court ordered, adjudged and decreed: 

“1, Only one trust was created by the will of Frank Julius Liipfert 
dated May 22, 1926. 

“2. Item I of the said will governs the duration of the trust. Since 
Frank Julius Liipfert (Francis Julius Liipfert), the son of the testator, 
predeceased the testator’s wife, Cora Hamlen Liipfert, it is the true and 
correct meaning of Item I of the said will that the trust could continue 
only ‘for that period after the death of my wife, Cora Hamlen Liipfert 
during which my daughter, TuHro Lirprert Horton, shall be married’; 
and the words ‘during which my daughter, THzEo Liuprert Horton, 
shall be married’ referred primarily to her marriage to Miles Christo- 
pher Horton, Sr., but in no event were intended to refer to any mar- 
riage contracted later than the death of Cora Hamlen Liipfert. 

“3. Theo Liipfert Horton (now Theo Liipfert Taliaferro) having 
been divorced from Miles Christopher Horton, Sr. on November 13, 
1928, and having contracted no other marriage prior to the death of 
Cora Hamlen Liipfert, the trust under the will of Frank Julius Liipfert 
terminated according to the specific terms thereof at the death of Cora 
Hamlen Liipfert on August 19, 1932. 

“4. The defendant, Theo Liipfert Taliaferro, is entitled to have trans- 
ferred and conveyed to her, and Wachovia Bank & Trust Company, 
successor Trustee under the will of Frank Julius Liipfert, deceased, 
will forthwith transfer and convey all of the trust property in its hands 
to Theo Liipfert Taliaferro, subject, however, to the adjustments and 
allowances set forth and described in Paragraph 11 of the findings and 
conclusions above. 

“5. The cost of this action will be taxed against and paid by the 
plaintiff, including such allowances to the guardians ad litem as may 
be ordered herein, and the plaintiff shall be entitled to credit therefor 
in the settlement of its account.” 

All the defendants, except Theo Liipfert Taliaferro, appeal, assign- 
ing error. 


Womble, Carlyle, Sandridge & Rice for plaintiff appellee. 

Ratcliff, Vaughn, Hudson, Ferrell & Carter for Theo Liipfert Talia- 
ferro, appellee. 

Hayes & Wilson for defendant appellants. 

William S. Mitchell, guardian ad litem for unborn persons. 


Denny, J. The appellants present for our consideration and deter- 
mination the following question: Did the trial court err in its findings 
of fact and conclusion that the trust created by the will of Frank Julius 
Liipfert terminated at the death of Cora Hamlen Liipfert? 
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The paramount aim in the interpretation of a will is to ascertain if 
possible the intent of the testator. In our effort to ascertain the testa- 
tor’s intent we must consider the instrument as a whole and give effect 
to such intent unless it is contrary to some rule of law or at variance 
with public policy. Mewborn v. Mewborn, 239 N.C. 284, 79 S.E. 2d 
398; Gathng v. Gatling, 239 N.C. 215, 79 S.E. 2d 466; Trust Co. v. 
Whitfield, 238 N.C. 69, 76 S.E. 2d 334; House v. House, 231 N.C. 218, 
56 S.E. 2d 695; Heyer v. Bulluck, 210 N.C. 321, 186 8.E. 356. 

In our opinion, the provisions of the will of Frank Julius Lipfert 
make it clear that the primary objects of the testator’s bounty were his 
wife, Cora Hamlen Liipfert, and his children, Theo Liipfert Horton and 
Francis Julius Liipfert. Therefore, greater regard is to be given to the 
dominant purpose of the testator than to the use of any particular 
words. Even so, his intent is to be ascertained from the will as written. 
Heyer v. Bulluck, supra; Trust Co. v. Schneider, 235 N.C. 446, 70 S.E. 
2d 578. 

Unquestionably, the reason the testator provided for the continuance 
‘of the trust created in Item I of his will during the life of his wife, Cora 
Hamlen Liipfert, and for that period after her death during which his 
daughter, Theo Liipfert Horton, ‘shall be married,” was to make cer- 
tain that the trust would not end while his daughter was married to 
Miles Christopher Horton, Sr. 

At the time of the execution of his will, his daughter’s marriage to 
Miles Christopher Horton, Sr. had ended in a separation, and she and 
her two children had been living in his home for more than ten months. 
Moreover, the testator doubtless knew that his daughter, under the law 
as it existed at that time, could not get a divorce based on separation 
until she and her husband had lived separate and apart for five succes- 
sive years. He likewise knew that in the meantime his wife might die 
before his daughter could obtain a divorce from Miles Christopher 
Horton, Sr. Therefore, he provided that the trust should continue until 
the occurrence of the latter of two events, viz., the death of his wife, 
and the dissolution of the marriage between his daughter and her hus- 
band, Miles Christopher Horton, Sr. It so happened that, according to 
the record, his daughter was granted an absolute divorce on 138 Novem- 
ber 1928 on the ground that, without her fault, she and her husband 
had lived separate and apart for five successive years. At the time she 
obtained her divorce her father had been dead more than a year and a 
half and her brother, Francis Julius Liipfert, had died on the Ist day 
of the previous June. Therefore, when the bonds of matrimony be- 
tween Theo Liipfert Horton and her husband, Miles Christopher Hor- 
ton, Sr. were dissolved on 18 November 1928, there was no reason or 
condition set forth in the last will and testament of Frank Julius Liip- 
fert for a continuance of the trust, save and except that which provided 


128 IN THE SUPREME COURT. [246 


Trust Co. v. TALIAFERRO, 


for its continuance during the life of the testator’s wife, Cora Hamlen 
Liipfert. 

Consequently, we concur in the ruling of the court below to the effect 
that the will of Frank Julius Liipfert created but one trust and that 
the provision in Item I of said will, to wit, “during which my daughter, 
Theo Liipfert Horton, shall be married,” refers to the marriage of his 
daughter to Miles Christopher Horton, Sr., and Theo Liipfert Horton 
having been divorced from Miles Christopher Horton, Sr. prior to the 
death of her mother, and having survived her mother, the trust termi- 
nated at the death of Cora Hamlen Liipfert on 19 August 1932. 

The appellants insist that the trust created under the last will and 
testament of Frank Julius Liipfert has not terminated and will not do 
so until the death of Theo Liipfert Taliaferro. We do not concur in 
this view. Moreover, in our opinion, the intention of the testator as 
expressed by the language used by him in his will, does not support the 
appellants’ view. 

“Under general rules, ordinarily, a trust for the separate use of a 
married woman and intended to protect the property from her husband 
will terminate according to the creator’s intention on a dissolution of 
the coverture. Thus, the trust will terminate on the death of either the 
husband or the wife, or on a divorce.” 89 C.J.S., Trusts, section 92, 
page 925. 

It is said in Scott on Trusts, 2nd Edition, Volume III, section 337.5, 

. where the sole beneficiary of a trust is a married woman and the 
only purpose of the settlor in creating the trust was to protect her dur- 
ing coverture, she can compel the termination of the trust when her 
coverture ceases by the death of her husband or by divorce.” 

It is further said in 89 C.J.S., Trust, section 92, page 923: “The dura- 
tion of a trust depends largely on the intention of the creator as shown 
by a proper construction of the trust-instrument and the nature and 
purposes of the trust. The settlor’s intention is paramount to the wish 
of the beneficiary.” 

It is likewise said in 54 Am. Jur., Trusts, section 70, page 75, “A trust 
is in general limited or conditioned in duration by the terms of the trust, 
in which case the trust expires in accordance with the limitation or con- 
dition stated. . . . But while a trust is in general limited in duration 
by its terms, it continues to exist, nevertheless, at least in the sense that 
the trustee continues to stand in the relationship of trustee to the bene- 
ficiaries until they receive all the property and money due them by the 
trust.” 

The judgment of the court below is in all respects 

Affirmed. 


sé 
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J. B. CALLOWAY anp Wire, INA CALLOWAY, v. VERNA WYATT. 


(Filed 1 May, 1957.) 
1. Trial § 28f— 
The evidence cannot be submitted to the jury on a theory of liability not 
supported by allegations, since proof without allegation is as ineffective as 
allegation without proof. 


2. Pleadings § 19c— 
The rule requiring a liberal construction of a pleading cannot warrant 
the construction into a pleading of an essential allegation which it does 
not contain. G.S. 1-151. 


Intent to deceive is an essential element of an action for fraud, and a 
complaint which fails to allege intent to deceive, or facts from which the 
equivalent of an intent to deceive may be legitimately implied, is fatally 
defective. 


4. Fraud § 5— 

The right to rely on representations is inseparably connected with the 
correlative duty of the representee to use due diligence to ascertain the 
facts unless prevented from doing so by some artifice, or unless the repre- 
sentation is of such character as to induce action by a person of ordinary 
prudence. 


5. Same—Plaintiff held not entitled to rely upon representation under facts 
of this case. 

The evidence disclosed that in the negotiations for the purchase of a 
tract of land, the purchasers particularly asked about the supply of water 
from the well because of knowledge that wells and springs were going dry 
all over that locality, that the vendor repeatedly represented there was 
“plenty of water,” and that the purchasers relied upon the representation 
without making any investigation. Held: The purchasers could have 
ascertained the volume of water by the exercise of the slightest diligence 
in turning on the spigots before purchasing, and in the absence of allega- 
tion that the purchasers were prevented by artifice or any act on the part 
of the vendor from making an investigation, action for fraud will not lie 
upon later discovery of the inadequacy of the water supply. 


AppkaL by plaintiffs from Johnston, J., Regular October-November 
Term 1956 of WILKEs. 

Action to recover $771.90 expended in digging a well on premises to 
secure an adequate supply of water, which expenditure was allegedly 
caused to be made by reason of an alleged misrepresentation by the 
vendor of the sufficiency of the water supply of the well on the premises. 

These are the essential allegations of the complaint: Plaintiffs, 
husband and wife, entered into negotiations with defendant to pur- 
chase from her a house and lot so as to vest in them an estate by 
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the entirety. During the negotiations and prior to the purchase plain- 
tiffs asked defendant if the house had an adequate water supply to meet 
the needs of their family, and ‘‘the defendant guaranteed to the plain- 
tiffs and assured the plaintiffs that the house had ample water and that 
the well had ample water in it in order to meet the needs of the plain- 
tiffs and their family.” Pursuant to the guaranty and statement of 
defendant the plaintiffs paid the defendant $3,900.00 for the house: 
plaintiffs “predicated the purchase of (sic) the statement, guarantee 
and declaration which the defendant made that the said well located 
on said property had an ample supply of water to furnish the plaintiffs 
and their families with all the water they would need.” After the pur- 
chase plaintiffs learned that the defendant’s statements were false, that 
she knew they were false when she made them, that the well did not 
have sufficient water to meet the needs of plaintiffs and their family, 
and that defendant’s guarantee was inaccurate. Plaintiffs notified de- 
fendant of the insufficiency of the water supply, and requested her to 
correct it by boring a deeper well or otherwise ‘in order to comply with 
her guarantee and in order to comply with the warranty which she 
made at the time of said sale,” which request and demands defendant 
ignored. Wherefore, plaintiffs expended $771.90 in digging a well 178 
feet deep on the premises to secure a sufficient supply of water, and “‘to 
bring said property to the place where it would comply with the war- 
ranty made by the defendant and in order to comply with the guarantee 
made by the defendant.” 

Plaintiffs’ evidence tends to show these facts: In April 1956 plaintiff 
J. B. Calloway saw a For Sale sign on the premises. He went to the 
house accompanied by the folks in his car, told defendant he would like 
to look over the house, and asked her about the water. She replied: 
“Plenty of water, always had plenty of water, plenty of water for the 
use in the house, plenty of water.” They walked over the premises, 
and came back by the well. Calloway asked defendant if she had ever 
had the well cleaned out or anything done to it. She replied: “No, had 
nothing done to it, always had plenty of water, plenty of water.” They 
agreed on a price of $3,900.00, but Calloway said he wouldn’t trade 
that day because it was Sunday and his wife was not with him. 

Next day he and his wife went to the house. Calloway walked in the 
kitchen, and said he wanted a drink of water. He turned on the faucet, 
and there was no water. Defendant said the power was off. Defendant 
said: “I guarantee you plenty of water, plenty of water for the family. 
How many have you got in your family?” Calloway said four. De- 
fendant said: “Oh, plenty of water, plenty of water for them; I guar- 
antee that.” On Saturday Calloway went back, and paid her $3,900.00 
for the property. He asked her how the water was holding out. She 
replied: “Oh, plenty of water, plenty of water.” 
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A week later Calloway went to the property, and found no water at 
all, A few days later Calloway saw defendant pulling out of the drive- 
way to the street. He stopped her, and said: “Mrs. Wyatt, there is 
not any water. What is the matter?” ‘Oh,” she says, “I never told 
you there was any water.” Calloway said: “You told five or six of us 
there was plenty of water for a family, and you know it.”” “Oh,” she 
says, “don’t you aggravate me, I have been in the hospital, and I will 
sue you if you aggravate me and cause me to have to go back to the 
hospital.” 

A week or so after the purchase Calloway went to the premises to 
set out some boxwoods. He turned on the faucet on the outside of the 
well house to get some water and got only two buckets full. Defendant 
did nothing about the water supply. Plaintiffs had a well dug at a cost 
of $771.90. If the property had been as guaranteed or warranted to 
plaintiffs, its fair market value would be $3,900.00; its fair market 
value as plaintiffs found it was $3,200.00. 

On cross-examination Calloway said the deed conveying the property 
to him had no warranty in it about water; that it did not mention 
water; “I didn’t have the draftsman of the deed to mention anything 
about water in the deed.” He didn’t turn the spigots and make an 
investigation because the defendant was “so earnest about plenty of 
water, plenty of water.” Plaintiff J. B. Calloway further testified on 
cross-examination: ‘There were spigots out in the yard. I turned them 
on after I bought the property. I turned one on in the kitchen before 
1 bought the property and the power was off. I don’t think I turned it 
on again before I bought the property. I would say that my health 
hindered me from measuring the water In the well. I have asthma and 
I can’t crawl down and crawl in wells.” 

At the time of purchase of the property Mrs. Ina Calloway asked the 
defendant if there was water for the house all the time. Defendant 
replied she hadn’t done any laundry since she had lived there, but there 
had been plenty of water for the house. Plaintiffs set out some box- 
woods on the premises. To get water for them Mrs. Calloway started 
the pump on the premises, and it quit running. She could get no water. 
They found nothing wrong with the pump. They got water from a 
Mr. Johnson’s wel]. Plaintiffs did not move in the house on the prem- 
ises after the boxwoods were planted, until they had a well dug, because 
Mrs. Calloway was used to having water, and could not keep house 
‘without it. Before moving there they tried to get water nearly every 
day from the well without success. 

Mrs. Wilma Moretz, a daughter of J. B. Calloway, before the pur- 
chase heard defendant tell her father in reply to his question about 
water, “we have plenty of water to use.” 
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Mrs. Shelby Jean Wyatt, estranged wife of a son of defendant, heard 
defendant tell J. B. Calloway “there was using water.” 

Joe Calloway and Velva Lynn Calloway heard defendant tell their 
father, J. B. Calloway, before the purchase there was plenty of water. 
Joe Calloway said when they went there to water the boxwoods, they 
always got some water, about a bucket full. He also testified that 
before the purchase there was nothing to prevent him from turning on 
the spigots in the yard to see if there was water, and from measuring 
the water in the well. 

Joe 8. Johnson lived next door to the property purchased by plain- 
tiffs. He moved there in September 1955. During the time he lived 
there defendant got water from his well practically every day. In the 
first part of 1956 Johnson began to have water trouble, and had to have 
his well dug deeper. He never got any water from defendant’s well. 

From a judgment of compulsory nonsuit entered at the close of plain- 
tiffs’ evidence, upon motion of the defendant, plaintiffs appeal. 


W. H. McHlwee and W. L. Osteen for Plaintiffs, Appellants. 
Whicker & Whicker by J. H. Whicker, Sr., for Defendant, Appellee. 


Parker, J. Plaintiffs state in the beginning of their brief: ‘The 
plaintiffs’ evidence intended (sic) to show false representation on the 
part of the defendant, that the defendant knew the representation was 
false at the time it was made and at (sic) this representation was made 
with the intent to induce the plaintiffs to part with their funds for the 
purpose of defrauding the plaintiffs.” These are the closing words of 
their brief: “If the evidence is to be believed, the statements as to 
water supply were false. They were made under circumstances which 
would permit the jury to infer the purpose was to induce the plaintiff 
to pay more for the property to his detriment. These are some of the 
inferences which a jury might draw from the evidence.” 

- It is clear that plaintiffs base their action upon fraud. Their evi- 
dence makes out no case of breach of warranty. See Jones v. Furniture 
Co., 222 N.C. 439, 23 S.E. 2d 309, which was an action to recover for an 
alleged breach of express warranty. In that case the complaint alleged 
defendant’s salesman guaranteed to plaintiffs that a second-hand bed 
was free of bed bugs; that relying upon said guarantee, plaintiffs pur- 
chased the bed; that the bed was infested with bugs; and thereby the 
warranty was breached. A demurrer ore tenus to the complaint was 
allowed in this Court, on the ground it did not state a cause of action. 

“The court cannot submit a case to the jury on a particular theory 
unless such theory is supported by both the pleadings and the evidence.” 
Cox v. Freight Lines, 236 N.C. 72, 72 8.E. 2d 25. This Court said in 
McKee v, Lineberger, 69 N.C. 217, 239: “Proof without allegation is as 
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ineffective as allegation without proof.” A plaintiff cannot make out 
a case which he has not alleged. Azken v. Sanderford, 236 N.C. 760, 
73 S.E. 2d 911; Whichard v. Lipe, 221 N.C. 53, 19 S.E. 2d 14. 

A complaint must allege a cause of action by a statement of proper 
facts. Even under the liberal construction of pleadings required by 
G.S. 1-151, a court cannot construe into a pleading that which it does 
not contain. Jones v. Furniture Co., supra; McIntosh, North Carolina 
Practice and Procedure, 2d Ed., Vol. I, p. 555. 

No fiduciary or confidential relationship is alleged or shown in the 
instant case. We have many cases setting forth the essential elements 
of actionable fraud. One of these elements is that the defendant made 
the false representation with intention that it should be acted upon by 
plaintiff, or as otherwise phrased, with intent to deceive. Stone v. Mill- 
ing Co., 192 N.C. 585, 185 S.E. 449; Cofield v. Griffin, 238 N.C. 377, 
78 S.E. 2d 131; Lamm v, Crumpler, 240 N.C. 35, 81 S.E. 2d 1388; Early 
v. Eley, 243 N.C. 695, 91 8.E. 2d 919. 

A pleading setting up fraud must allege the facts relied upon to con- 
stitute fraud, and that the alleged false representation was made with 
intent to deceive plaintiff, or must allege facts from which such intent 
can be legitimately inferred. McLane v. Manning, 60 N.C. 608; Ander- 
son v. Rainey, 100 N.C. 321, 5 S.E. 182; Bank v. Seagroves, 166 N.C. 
608, 82 S.E. 947; Colt v. Kimball, 190 N.C. 169, 129 8.E. 406; Griggs v. 
Griggs, 213 N.C. 624, 197 S.E. 165; Hill v. Snider, 217 N.C. 487, 8 S.E. 
2d 202; Development Co. v. Bearden, 227 N.C. 124, 41 8.E. 2d 85; Davis 
v. Whitehurst, 229 N.C. 226, 49 8.E. 2d 394; 37 C.J.S., Fraud, Sections 
83-84; 24 Am. Jur., Fraud and Deceit, Section 247. 

“Tt is accepted in this jurisdiction that the facts relied upon to con- 
stitute fraud, as well as the fraudulent intent, must be clearly alleged.” 
Colt v. Kimball, supra. In Stone v. Milling Co., supra, the Court said: 
“A complaint which failed to allege that the fraud charged against the 
defendant was intended to injure the plaintiff, was held defective in 
Farrar v. Alston, 12 N.C. 69 . . . A complaint which contains no alle- 
gation of a fraudulent intent, or facts from which it may reasonably 
be inferred, fails to state a cause of action for deceit, and such defect 
may be taken advantage of by demurrer. Bryan v. Spruill, 57 N.C. 27.” 

It is not alleged in the complaint that the false representations were 
made by the defendant with intent to deceive the plaintiffs. There is 
no allegation that the defendant intended such representations to be 
acted on by the plaintiffs, or that they were made by defendant with 
the knowledge or expectation that they were to be acted on by plaintiffs. 
In the complaint there is no averment the representations were fraudu- 
lently made, or that they were knowingly false, or that the representa- 
tions were made with a reckless disregard of their truth or falsity, and 
with the intent that they be acted on, or that the false statement was 
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made unqualifiedly by defendant as of her own knowledge and with 
intent to induce action. In our opinion, there are not sufficient aver- 
ments of facts in the complaint from which the equivalent of an intent 
to deceive may be legitimately implied. The complaint fails to allege 
a case of actionable fraud, and is fatally defective. 

Plaintiff J. B. Calloway testified on cross-examination: “I did know 
when I came over here that the wells were going dry all over this coun- 
try and the springs were. That is the reason I was so anxious about 
water to inquire about it. I didn’t turn the spigot on and make an 
investigation because she was so earnest about plenty of water, plenty 
of water.” The volume of water in the well on the premises was a fact 
that could have been determined by the plaintiffs by the exercise of the 
slightest diligence on their part by turning on the spigots before the 
purchase. When the power was off, they could easily have waited until 
the power was on and turned on the spigots, before consummating the 
purchase. It was not necessary to measure the water in the well to 
determine its amount, because shortly after the purchase J. B. Calloway 
turned on the spigots and found the water shortage. The complaint 
contains no allegation that plaintiffs were prevented by the artifice of 
the defendant, or by any act on her part, from making an examination 
to find out about the water in the well. 

This Court said in Harding v. Ins. Co., 218 N.C. 129, 10 S.E. 2d 599: 
“ “Tt is generally held that one has no right to rely on representations 
as to the condition, quality or character of property, or its adaptability 
to certain uses, where the parties stand on an equal footing and have 
equal means of knowing the truth. The contrary is true, however, 
where the parties have not equal knowledge and he to whom the repre- 
sentation is made has no opportunity to examine the property or by 
fraud is prevented from making an examination.’ 12 R.C.L., 384. 
When the parties deal at arms length and the purchaser has full oppor- 
tunity to make inquiry but neglects to do so and the seller resorted to 
no artifice which was reasonably calculated to induce the purchaser to 
forego investigation action in deceit will not lie. Cash Register Co. v. 
Townsend, 1387 N.C. 652; May v. Loomis, 140 N.C. 850; Frey v. Lumber 
Co., 144 N.C. 759; Tarault v. Serp, 158 N.C. 369, 23 A.J., 981.” 

This Court also said in Keith v. Wilder, 241 N.C. 672, 86 S.E. 2d 444, 
after stating the principle of law set forth immediately above: “But 
the rule 1s also well established that one to whom a positive and definite 
representation has been made is entitled to rely on such representation 
if the representation is of a character to induce action by a person of 
ordinary prudence, and is reasonably relied upon. 23 A.J. 970, Restate- 
ment Torts, secs. 537, 540.” 

The right to rely on representations is inseparably connected with 
the correlative problem of the duty of a representee to use diligence in 
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respect of representations made to him. The policy of the courts is, on 
the one hand, to suppress fraud and, on the other, not to encourage 
negligence and inattention to one’s own interest. 

Plaintiffs knew there was a shortage of water in the wells and springs 
in that section. With that knowledge, it would seem that the repeated 
and vague statements of the defendant “plenty of water, plenty of 
water” would naturally tend to arouse the suspicion of the plaintiffs that 
the representations were false, and that such representations were not 
of a character to induce action by a person of ordinary prudence. Under 
such circumstances the law imposed upon plaintiffs the duty of turning 
on the spigots, or making some investigation, to find out about the water 
supply, and failing to do so, they cannot avail themselves of the seller’s 
misrepresentations. 23 Am. Jur.,, Fraud and Deceit, Section 157; Anno. 
61 A.L.R., pp. 513-514; 37 C.J.S., Fraud, Section 31. 

In Hays v. McGinness, 208 Ga. 547, 67 S.E. 2d 720,, the false repre- 
sentations were “that the well on said land (which was the only water 
supply on said land) would at all seasons of the year furnish a sufficient 
supply of water for the usual domestic purposes of a family of four; for 
household use, cooking, drinking, bathing, and laundry and for the 
maintenance of such livestock as is usual on a small farm of 15 acres, 
as one cow, one mule, two hogs and 50 chickens.” Petitioners showed 
that a reasonable and adequate supply of water for a household, domes- 
tic, and farm purposes for a family of four (including two small chil- 
dren) is from 75 to 100 gallons per day, and that the well did not at any 
time furnish a supply of water sufficient for domestic and household use, 
and that the water in said well was seepage water only, and that said 
well at no time contained more than 30 gallons of water a day. The 
Syllabus by the Court is as follows: ‘A sale of land will not be vitiated 
by false representations of the seller as to the quality or condition of 
the land, where the purchaser had sufficient opportunity to examine the 
subject of the representations but made no examination or investigation, 
and was not prevented from so doing by any artifice of the seller; and 
where, as here, the representations relate to the volume of water in a 
well and its daily flow, the purchasers will not be heard to complain, 
as they were wilfully negligent in not exercising the slightest diligence 
to ascertain this question themselves, nor do they allege that they were 
prevented from doing so by any artifice of the seller.” 

The judgment of compulsory nonsuit entered below is 

Affirmed. 
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SMITH BUILDERS SUPPLY, INC., v. JAMES D. DIXON. 
(Filed 1 May, 1957.) 


1. Evidence § 8: Payment § 9— 


Where defendant admits the amount due on a claim as asserted by plain- 
tiff, the burden is upon defendant to prove his affirmative defense of pay- 
ment or his counterclaim alleged as justification for his failure to pay. 


2. Evidence § 36— 


Accounts and ledger sheets prepared in the usual course of business and 
properly identified, are competent in evidence, and their introduction ren- 
ders harmless any error in the admission of testimony of a witness in 
regard thereto prior to the introduction of the ledger sheets in evidence. 


8. Trial § 1744— 


The court has discretionary power to reopen a case and admit additional 
evidence, and where it is apparent that defendant’s request for instructions 
was based upon testimony as to entries on ledger sheets relating not only 
to matters during the period in controversy but also, through inadvertence, 
to matters prior thereto, the action of the court in reopening the evidence 
and permitting the introduction of the ledger sheets limited to those entries 
relating to the period in controversy, will not be held for error. 


4, Pleadings § 24——Under plaintiff's general denial of a counterclaim, as 
distinguished from affirmative defense thereto, plaintiff is not limited to 
transactions specifically alleged. 


Where defendant sets up a counterclaim based upon plaintiff’s refusal, 
in violation of contractual obligation, to accept lumber cut by defendant, 
without specifying lumber cut from any particular tract, but defendant’s 
evidence in support of the counterclaim is explicit that the counterclaim 
was based upon plaintiff’s refusal to accept lumber from a specified tract, 
defendant may not complain that plaintiff’s evidence, under a general 
denial of the counterclaim in the reply, related to plaintiff’s refusal to 
accept, for failure to meet specifications, lumber cut from other tracts, and 
defendant’s contention that he was taken by surprise by the evidence of 
unacceptability of lumber cut from other tracts, is untenable, the scope of 
the inquiry not being so limited either by defendant’s counterclaim or 
plaintiff’s reply thereto. 


5. Trial § 3ig— 


Appellant’s assignment of error to the charge as to the credibility of wit- 
nesses overruled on authority of Styers v. Bottling Co., 289 N.C, 504. 


AppraL by defendant from Bundy, J., November Term, 1956, of 
New HANovER. 

Plaintiff’s action was to recover on two causes of action: first, to 
recover a balance of $253.44, with interest, allegedly due for goods, 
wares and merchandise sold and delivered by plaintiff to defendant 
between 7 June, 1946, and 13 January, 1947; and second, to recover a 
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balance of $357.14, with interest, allegedly due by defendant to plaintiff 
on account of advancements of money made by plaintiff to defendant 
between 6 December, 1946, and 8 May, 1947. 

Answering, defendant admitted that the item of $253.44 was a correct 
charge against him, but denied that he owed said sum, “for it has been 
more than paid and offset by other items in other amounts owed by the 
plaintiff to the defendant.” Except as stated, defendant denied the 
essential allegations of the complaint. 

“AND FOR A FURTHER DEFENSE, SET-OFF AND COUNTERCLAIM,” de- 
fendant alleged: 


“The plaintiff agreed with the defendant to pay the defendant 
$50.00 per thousand for lumber which the defendant was to cut and 
deliver to the plaintiff, on a certain tract of land; and the defend- 
ant under that agreement cut a large quantity of timber into lum- 
ber and delivered the same to the plaintiff, and was continually 
cutting and sawing trees into lumber for the plaintiff’s account, 
and under that contract, when suddenly and without warning the 
plaintiff refused to accept deliveries and to pay the defendant, 
when there was 47,000 feet of lumber cut, and continued to refuse 
to accept the deliveries and put the defendant off from time to time 
until said lumber ruined and became worthless; and by said wrong- 
ful breach of said agreement and contract, the defendant has lost 
the $50.00 per thousand for said lumber, amounting to $2350.00, 
and the plaintiff has damaged the defendant the said $2350.00, and 
owes him said amount of money.” 


Plaintiff, replying, denied the allegations of said counterclaim, aver- 
ring that the reason for its refusal to accept and purchase additional 
lumber from defendant was the fact that the lumber brought in by 
defendant did not comply with agreed specifications. 

The issues submitted were answered by the jury as follows: 

“1. In what amount, if anything is the defendant indebted to the 
plaintiff on the plaintiff’s first cause of action. Answer: $253.44. 

“2 In what amount, if anything, is the defendant indebted to the 
plaintiff in the plaintiff’s second cause of action? Answer $357.14. 

“3. In what amount, if anything, is the plaintiff indebted to the 
defendant on the defendant’s counterclaim as alleged in the Answer? 
Answer: NotHInc.” 

Judgment for plaintiff, in accordance with the verdict, was entered. 
Defendant excepted and appealed, assigning errors. 


Mintz, Tillery & Cobb and Kirby Sullivan for plaintiff, appellee. 
Isaac C. Wright for defendant, appellant. 


138 IN THE SUPREME COURT. [246 


BUILDERS SUPPLY v, DIXxoNn. 


BossiTt, J. Plaintiff was engaged in the business of selling building 
supplies, including lumber. | 

As to the first cause of action, defendant’s admission established that 
$253.44 was the correct charge. Wells v. Clayton, 236 N.C. 102, 72 S.E. 
2d 16. Therefore, the burden was upon defendant to prove his affirma- 
tive defense of payment. White v. Logan, 240 N.C. 791, 83 S.E. 2d 
892. He offered no evidence of payment, but relied solely upon his 
alleged counterclaim as justification for his failure to pay. 

As to the separate account for advancements, plaintiff’s evidence 
tended to show that plaintiff made advancements to defendant for his 
payroll; that plaintiff bought lumber from defendant at the prevailing 
market price; that each week, when paying for the lumber brought in 
by defendant, plaintiff deducted and applied on defendant’s indebted- 
ness to plaintiff for advancements a portion of the amount due defend- 
ant as purchase price for such lumber; that each weekly transaction 
was shown on a tally sheet, a duplicate of which was furnished to 
defendant on Friday of each week; that the charges on account of 
advancements and the credits on account of said deductions were 
entered on plaintiff’s ledger sheets; and that, in addition to the charges 
for advancements, five additional charges were entered against defend- 
ant on said ledger sheets, to wit, amounts paid by plainitff to the Morris 
Plan Bank, representing stumpage at $20.00 per thousand, for applica- 
tion on defendant’s indebtedness to said bank. 

The ledger sheets, admitted in evidence under the circumstances 
stated below, for the period beginning 6 December, 1946, show the dates 
and amounts of 33 charges aggregating $25,946.52, and the dates and 
amounts of 27 credits aggregating $25,589.38, leaving a balance of 
$357.14. For said period, the first charge was on 6 December, 1946, 
and the last on 8 May, 1947; and the first credit was on 14 December, 
1946, and the last on 27 May, 1947. Plaintiff’s five checks to said 
bank, the basis for the aforesaid five charges on account of stumpage 
payments, were offered by defendant. One refers specifically to 
“Stumpage on Rackley Tract.” 

It appears that the witness Smith, who was plaintiff’s president and 
in charge of its business, accompanied defendant when he undertook 
to borrow the money to purchase a timber tract; and that, as a feature 
of this loan, 1t was agreed that plaintiff would deduct and forward to 
the bank for application on defendant’s note the amounts for stumpage, 
calculated as indicated, on lumber cut from said tract. Smith testified 
that he was uncertain as to the specific tract involved in this arrange- 
ment. Defendant testified positively that this arrangement related to 
the Keystone tract located “out from Scotts Hill.” 

Smith testified that the entries on the ledger sheets were made under 
his supervision at the time of the respective transactions, (The account 
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bears the caption, “Jim Dixon, Market Street Road, Wilmington, 
N. C.,” and all entries are machine-made.) Thereupon, Smith was 
permitted to call out from said ledger sheets the dates and amounts of 
certain charge and credit entries appearing thereon, and to testify that 
the balance due as shown by the ledger sheets was $357.14. This testi- 
mony was admitted, over defendant’s objections. 

Smith testified further that plaintiff in May, 1947, refused to accept 
additional lumber from defendant because of its defective and unmar- 
ketable condition. 

The ledger sheets so identified were competent evidence. Supply Co. 
v. Ice Cream Co., 232 N.C. 684, 61 S8.E. 2d 895; Stansbury, N. C. Evi- 
dence, sec. 155. 

Moreover, if it be conceded that the testimony of Smith as to entries 
appearing on the ledger sheets was incompetent when offered and ad- 
mitted, the prejudicial effect was removed when the ledger sheets them- 
selves were offered and admitted in evidence. 

Even so, appellant contends that it was improper for the court to 
admit the ledger sheets under these circumstances, viz.: 

According to the record, the ledger sheets were not offered in evidence 
during the orginal taking of evidence. (Note: The briefs refer to the 
re-offering of the ledger sheets.) When announcement was made that 
the evidence was closed, appellant requested that the court charge the 
jury as follows: 


“The plaintiff’s witness Mr. Smith testified that he had advanced 
and paid the defendant $25,946.52 and that Jim Dixon had deliv- 
ered to the Smith Builders Supply Company lumber at the market 
price which was allowed by plaintiff, amounting to a total of over 
$31,000, an overpayment of over $4,500 which the plaintiff Smith 
Builders Supply Company owes the defendant, Jim Dixon.” 


Whereupon, it became apparent to plaintiff’s counsel and to the 
court that Smith, in calling out credit entries on said ledger sheets, had 
referred inadvertently to four credits that antedated the period in- 
volved, namely, 8 November, 1946, $1,808.01, 16 November, 1946, 
$758.39 and $394.36, and 30 November, 1946, $2,731.06; and that these 
items, aggregating $5,691.82, constituted the basis for defendant’s 
request for said special instruction. Under these circumstances, plain- 
tiff moved to reopen the evidence and offer additional evidence, to wit, 
the ledger sheets. 

The ledger sheets plainly show that, in transactions between plaintiff 
and defendant prior to 6 December, 1946, various charges and credits 
were entered; that the account for these charges was balanced and 
fully settled prior to 6 December, 1946; and that the four credits aggre- 
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gating $5,691.82 were in settlement of charges made prior to 6 Decem- 
ber, 1946. The court admitted the ledger sheets, but only as to entries 
thereon for the period beginning 6 December, 1946. 

Whether the case should be reopened and additional evidence ad- 
mitted was discretionary with the presiding judge. Hendnz v. Motors, 
Inc., 241 N.C. 644, 86 S.E. 2d 448; Miller v. Greenwood, 218 N.C. 146, 
10 S.E. 2d 708. Certainly, under the circumstances stated, there was 
no abuse of discretion. Moreover, when the ledger sheets were ad- 
mitted, appellant’s request for special instruction was properly denied. 

The jury found, in accordance with plaintiff’s contention, that the 
true balance due on said advancements account was $357.14. In this 
connection, we have considered carefully the testimony of Smith, elic- 
ited on cross-examination, when questioned concerning certain tally 
sheets produced by Smith. Our appraisal of this evidence is that, in 
the view most favorable to defendant, it does no more than cast doubt 
upon the accuracy of the entries in the advancements account. It does 
not suffice to show affirmatively, nor did defendant offer evidence tend- 
ing to show, that defendant did not receive proper credit for all lumber 
delivered to and accepted by plaintiff. 

Turning now to defendant’s counterclaim, it should be noted that 
defendant made no reference in his pleading to the Keystone tract; 
nor did plaintiff’s reply specify any particular tract or tracts from 
which the alleged unacceptable lumber was cut. 

Defendant’s testimony was to the effect that the 47,000 feet of lum- 
ber on which his counterclaim was based was cut from the Keystone 
tract. The gist of his testimony was as follows: H. J. Rackley, who 
owned the mill, sawed the lumber from the Keystone tract for him. 
Defendant testified: “Mr. H. C. Croom tallied the lumber so Mr. 
Rackley would know the amount of his money each week... . Mr. 
Rackley wanted the money weekly for what was cut.” The last tally 
sheet ‘with the name of Rackley on it was January 18, 1947.” Defend- 
ant testified: “After January 18th I continued to deliver lumber to 
Mr. Smith from the mill out on the Market Street Road. Al] the lum- 
ber Mr. Smith obligated (sic) to take from me came from the mill Mr. 
Rackley operated, .. .” Again: ‘Mr. Smith and Mr. Pope, who was 
Supérintendent, told me to slow up on that mill.” (Italics added.) 
Again: “In the original trade Mr. Smith guaranteed me $50.00 a thou- 
sand on the mill Mr. Rackley ran...” According to defendant’s 
testimony, while he could have gotten $50.00 a thousand for the 47,000 
feet of lumber cut from the Keystone tract, he was obligated (and 
never released) “to deliver to him (Smith) the Keystone lumber, and 
tono oneelse, .. .” 

Thereupon, defendant offered suite tending to show that Pope 
said that plaintiff was overstocked; that Pope and Smith told him to 
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continue cutting the lumber from the Keystone tract and to stack it at 
or near defendant’s sawmill site; that plaintiff would “take it in a few 
days”’; that plaintiff did not do so; that the 47,000 feet, from exposure, 
turned blue and was ruined; and that, after it was ruined, plaintiff 
refused to take this lumber but continued to take lumber from defend- 
ant from another mill or mills. 

The testimony of Croom, Sanders and James D. Dixon, Jr., witnesses 
for defendant, tended to show that no complaints were made to them 
as to lumber cut by Rackley from the Keystone tract. 

While defendant’s counterclaim was indefinite, defendant’s evidence 
was explicit to the effect that it was based on plaintiff’s refusal to take 
lumber cut from the Keystone tract. It is noted that defendant’s evi- 
dence as well as that of plaintiff tended to show that, during the cutting 
on the Keystone tract and subsequent thereto, defendant delivered to 
plaintiff and plaintiff accepted from defendant lumber cut from another 
or other tracts and that this continued until May, 1947. 

When recalled, Smith testified, in substance, that plaintiff had never 
refused to accept lumber from Mr. Rackley’s mill; that the unaccept- 
able lumber, on account of which plaintiff refused to continue to buy 
from defendant, came from defendant’s other mills; that plaintiff 
needed the lumber in its business, was not overstocked, and had ample 
facilities to stack lumber on its premises; and that he never heard of 
any spoiled lumber until defendant’s answer was filed. 

Also, plaintiff offered in evidence, without objection, copies of letters 
dated 12 June, 1947, 29 July, 1947, 5 September, 1947, 27 September, 
1947, 20 November, 1947 and 8 January, 1948, in which plaintiff made 
demand on defendant for payment; and in three of these letters plaintiff 
set forth the amounts of the respective balances, to wit, $253.44 on the 
open account, and $357.14 on the advancements account. True, defend- 
ant testified that he did not receive these letters; that he was sick the 
last of 1946 and in 1947 and was not in his office; that Charlie George, 
his partner and son-in-law, got the mail and, assisted by defendant’s 
son, attended to the business in his absence; and that Charlie George 
may have received these letters. In addition, Rackley, subpoenaed 
while the trial was in progress, was called as a witness by plaintiff. 
He testified, in substance, that he remembered nothing about a large 
quantity of lumber, sometimes referred to as 47,000 feet, that turned 
blue and was wasted. 

We cannot burden this opinion with a narration of the evidence in 
greater detail. Indeed, the above has been set forth with some reluc- 
tance; but it appeared necessary to demonstrate that an assignment of 
error on which appellant lays considerable emphasis must be rejected 
as untenable. We refer to appellant’s contention that it was error ‘‘to: 
have his claim denied on a defense not pleaded and of which he had not 


142 IN THE SUPREME COURT. [246 


BuILDERS SuppPty v. Dixon. 


been given prior notice and an opportunity to prepare to meet plain- 
tiff’s claim.” 

As noted above, defendant, in pleading his counterclaim, did not 
allege that the 47,000 feet of lumber referred to therein was cut from 
the Keystone tract. According to Smith’s testimony, Smith had never 
heard of any claim by defendant concerning lumber alleged to have 
spoiled on account of plaintiff’s refusal to accept it. Since all the evi- 
dence tended to show that plaintiff’s dealings with defendant continued 
to May, 1947, long after the lumber from the Keystone tract had been 
cut, plaintiff, in replying, had reasonable grounds to believe that de- 
fendant’s counterclaim referred to lumber cut from other tracts, to wit, 
the lumber plaintiff refused to accept in May, 1947. Plainly, the alle- 
gations in plaintiff’s reply referred only to lumber which plaintiff ad- 
mittedly refused to accept. 

When defendant, by his evidence, disclosed at the trial that lumber 
cut from the Keystone tract was the basis of his counterclaim, the true 
issue was for the first time drawn clearly into focus, namely, whether 
plaintiff wrongfully refused to accept 47,000 feet of lumber cut from the 
Keystone tract with resulting damage to defendant by reason of such 
wrongful refusal. This crucial issue, under the court’s instructions, was 
submitted for jury determination. In respect thereof, the burden of 
proof was on defendant. As to this, plaintiff made no contention that 
it refused to accept any lumber cut from the Keystone tract. On the 
contrary, in respect of this issue, plaintiff’s evidence tended to show 
that it never refused to accept lumber cut from the Keystone tract; 
that no lumber from said tract spoiled from exposure or otherwise; and 
that the defective lumber, referred to in its reply, was from other tracts, 
brought in by defendant in May, 1947, or shortly prior thereto. 

It would appear that plaintiff, if anyone, was taken by surprise when 
defendant’s evidence related the indefinite allegations of the counter- 
claim solely to the lumber cut from the Keystone tract. We find noth- 
ing to substantiate the view that defendant was prejudiced by the 
allegations of plaintiff’s reply. It must be kept in mind that the issue 
concerned defendant’s case, to wit, his alleged counterclaim, not an 
affirmative defense thereto. Plaintiff simply took the position that the 
allegations of its reply were in explanation of its refusal in May, 1947, 
to continue to buy lumber from defendant and had no reference to 
lumber cut from the Keystone tract. The elimination from the case of 
any issue as to the quality of the lumber cut from the Keystone tract 
would appear favorable rather than prejudicial to defendant’s position. 
The issue then was clear-cut, whether (1) plaintiff wrongfully refused 
to take lumber cut from the Keystone tract, and (2) if so, whether any 
such lumber spoiled from exposure to defendant’s damage. 
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As to cases cited by appellant as bearing on this assignment of error: 
Sultan v. R. R.,176 N.C. 136, 96 8.E. 897; Ewing v. Kates, 196 N.C. 354, 
145 S.E. 6738; King v. Coley, 229 N.C. 258, 49 S.E. 2d 648; and Coz v. 
Freight Lines, 236 N.C. 72, 72 S.E. 2d 25, are authority for the propo- 
sition that a plaintiff must recover, if at all, on the cause of action 
alleged in the complaint. McLaurin v. Cronly, 90 N.C. 50, and Dobzas 
v. White, 240 N.C. 680, 83 S.E. 2d 785, are authority for the proposition 
that, unless an affirmative defense is pleaded, evidence tending to estab- 
lish such affirmative defense is not admissible. Here, in respect of the 
third issue, plaintiff’s defense to the counterclaim was a general denial, 
not an affirmative defense. 

Appellant assigns as error (AE #7) the general charge of the court 
as to matters to be considered in passing upon the credibility of wit- 
nesses. No authority is cited. It is noted that the instruction was not 
pointed to any particular witness or party. This assignment is over- 
ruled. Styers v. Bottling Co., 239 N.C. 504, 80 S.E. 2d 253; Herndon 
v. R. R., 162 N.C, 317, 78 S.E. 287, | 

While we forbear discussion thereof in detail, we have considered all 
other of defendant’s assignments of error; but, when considered in the 
light of the facts narrated above, we find no prejudicial error. 

This action was commenced 19 November, 1949. The complaint was 
then filed. The answer was filed 10 December, 1949. The reply was 
filed 19 December, 1949. At this point, commendable diligence in the 
filing of pleadings was followed by a long season of inactivity; for 
apparently the action was quiescent until November Term, 1956. In 
view of the available preliminary procedures, e.g., adverse examination, 
motion to make more definite and certain, pretrial hearing, etc., it seems 
rather remarkable that either party, at the time of the trial, should 
have been in doubt as to his adversary’s position and contentions, 

No error. 


HENNIS FREIGHT LINES, INC., v. BURLINGTON MILLS CORPORATION 
AND J. O. CAUDLE 


and 
PAUL BROOKS v. BURLINGTON MILLS CORPORATION ann J. O. 
CAUDLE. 


(Filed 1 May, 1957.) 
1. Negligence §§ 10, 20— 


It is not error for the court to omit all reference to the doctrine of last 
clear chance in charging upon the issue of negligence, since that doctrine 
presupposes negligence and contributory negligence and applies only when 
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plaintiff’s contributory negligence would preclude recovery in the absence 
of the doctrine, 


2. Appeal and Error § 19— 


An assignment of error must be based on an exception duly noted and 
may not present by amplification a question not embraced in the exception. 


3. Automobiles §§ 15, 46——Charge held to have sufficiently presented con- 
tention of defendant’s negligence in failing to take steps to avoid colli- 
sion after seeing plaintiff's vehicle skidding out of control. 


The evidence tended to show that plaintiff’s vehicle was skidding, with- 
out fault on the part of its driver, down a hill, that defendant driver, 
operating a vehicle approaching from the opposite direction, saw or should 
fhave seen plaintiff’s vehicle out of control and failed to take proper steps 
to avoid the collision. In charging upon the issue of negligence, the court 
instructed the jury as to the duty of maintaining a proper lookout, the 
duty of a driver in meeting a vehicle approaching from the opposite direc- 
tion, the duty of a driver meeting another vehicle approaching in an ap- 
parently helpless condition, to exercise increased exertion in order to 
avoid a collision, and stated plaintiff’s contentions as to the acts of negli- 
gence of defendant driver, including the contention that defendant driver, 
in view of the circumstances, could and should have turned to the right on 
the shoulder of the road, or stopped. Held: The charge presented all sub- 
stantive phases of the law relating to the issue of negligence relied upon 
by plaintiff that arose upon the evidence. 


4. Trial § 3ib— 


Where the charge presents all substantive phases of the law arising 
upon the evidence, a party desiring instructions upon a subordinate feature 
must aptly tender a request therefor. 


Denny, J., took no part in the consideration or decision of this case. 


Apprat by plaintiffs from Armstrong, J., and a jury, at 17 September 
1956 Term of ForsyTH. 

Civil action in tort arising out of collision of two motor vehicles. 

The collision occurred in the daytime on Highway No. 52 near Pilot 
Mountain. The two vehicles were meeting near the bottom of a long 
hill. The tractor belonging to the plaintiff Hennis Freight Lines, Inc., 
driven by the plaintiff Paul Brooks, was going down the hill. It was 
being met by a tractor-trailer belonging to the defendant Burlington 
Mills Corporation, driven by the defendant J. O. Caudle. The Hennis 
tractor was a bob-tail unit without trailer, about 18 feet in length. 
The Burlington Mills tractor-trailer unit was 46 feet long. In the 
collision both drivers were injured and both vehicles were damaged. 

Hennis Freight Lines, Inc., and driver Brooks instituted separate 
actions against Burlington Mills Corporation and its driver, J. O. 
Caudle. 
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The plaintiffs Hennis and Brooks alleged in gist that as the Hennis 
tractor started descending a long hill, 500 feet or more above a bridge 
near the bottom of the hill, the tractor-trailer of Burlington Mills was 
approaching the bridge from the opposite direction; that after the 
Hennis tractor had gone a short distance down the hill, it began to skid, 
without any fault of driver Brooks, and continued to skid all the way 
down the hill until it collided with the oncoming Burlington Mills 
tractor-trailer; that notwithstanding the Hennis tractor was plainly out 
of control as it skidded down the hill, swaying from side to side, the 
defendant Caudle, driving the Burlington Mills vehicle, continued on 
meeting the skidding tractor, pulled over to the left and collided with 
it on its right hand side of the center of the highway; that the collision 
was proximately caused by the negligence of the defendant Caudle (1) 
in failing to keep a proper lookout; (2) in failing to slow down his 
vehicle; (3) in failing to stop his vehicle; (4) in failing to keep his 
vehicle on the right side of the highway; (5) in failing to drive upon 
the right shoulder of the road; and (6) in turning his tractor-trailer to 
the left across the highway, thereby blocking the highway and making 
it impossible for the plaintiff’s driver to avoid a collision. 

The defendants denied the plaintiffs’ allegations of negligence, 
pleaded negligence of the plaintiff Brooks, both as the sole and as a 
contributing cause of the collision, and set up counterclaims for prop- 
erty damage and personal injuries. The plaintiffs replying (1) denied 
the defendants’ allegations charging them with negligence and con- 
tributory negligence, and (2) alleged facts which they aver entitle 
them in any event to recover of the defendants under application of 
the doctrine of last clear chance. The actions were consolidated for 
trial, 

The plaintiff Brooks testified in substance: that it had been raining 
about two hours and the highway was wet; that up to the crest of the 
hill the highway was paved with black top and gravel; that from a 
point just over the crest and on down to the bottom of the hill the pave- 
ment was just slick black top; that this section “was wet, and it had 
grease, oil, fuel, and everything else on 1t where the tractors had run 
over it’; that as he started going down the hill he slowed to about 20 
miles per hour and disengaged his front wheels; that he applied his 
brakes and found them working all right; that as he reached the slick 
portion where the gravel stopped, his tractor turned sideways. He gave 
it a little gas and tried to pull it out but 1t wouldn’t straighten up. The 
wheels just spun. He then cut his wheels to the left. This had no 
effect. He then shut off the gas. The tractor continued to skid, and 
got faster. It skidded on down the hill, swaying from side to side but 
staying on the 22-foot pavement. As he skidded down the hill the 
Burlington Mills tractor-trailer was approaching from the opposite 
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direction. It passed over the bridge at the bottom of the hill and trav- 
eled about 250 feet beyond the bridge and collided with the plaintiff’s 
tractor. The plaintiff Brooks further testified that his tractor was 
‘Just about the middle of the road as it was skidding sideways down 
the hill”; that he ‘was straddling the center line,sliding sideways down 
the hill,” with about half, or 9 feet, of his tractor in the left traffic lane; 
that just before the collision the Burlington Mills driver cut his wheels 


over to the left and “got over in my lane... . I didn’t know he was 
going to cross over on me. . . . There wasn’t too much of a shoulder on 
my left side of the road; ... there was about 15 foot over on that 
side, ...” 


H. M. Tyson, plaintiffs’ witness, said he talked with the defendant 
Caudle at the hospital; that Caudle said ‘“‘as he entered the bridge he 
saw this Hennis unit coming, it was skidding and he slowed up but held 
his power ... and that when it zagged he was going to zig, he was 
going to try to duck it, and that in order to miss it he pulled left, but 
... didn’t get far enough left to avoid contact.” 

The defendant J. O. Caudle testified in substance: that he was just 
“coming off the bridge” when he first saw the Hennis tractor. “I had 
five forward gears .. . the third gear is used for hills, . . . the Bridge 
was rough, and when I hit the bridge I pulled it back in third gear, 

. .’; that he “was fixing to change to fourth” when he saw the Hennis 
tractor coming down the hill, so he just left it in third; that the Hennis 
tractor ran off the road; that the driver “jerked it back and throwed 
the rear end around to the right; then he jerked it around again and 
throwed the back end to the left, and then it looked like he come sliding 
down... kind of caterbias; then I slowed down ...I thought 
maybe he’d get it straightened up, so I just stayed in my lane and 
stayed in third gear ... at that point I wasn’t running over 15 miles 
an hour. Just before he got to me he cut to the right, and I figured 
.. . he’d get back on his side, so just before he got to me, just a few 
feet, he cut it back to the right, and when he did the rear end of the 
tractor started gaining on the front, and that is when he hit me . 
he was practically across the road. . . . At the time the impact occur- 
red my tractor was on the right of the center line of the highway looking 
in the direction in which I was going. ... I never crossed from my 
right hand side of the highway across the center line. . . . The Hennis 
tractor was traveling at least 40 miles an hour at the time it struck me. 

. it didn’t look like to me he slowed up or diminished his speed any 
as he came down the road... . the Hennis tractor skidded 250 feet 
from the time it first started skidding to the point of impact. .. . The 
shoulder on... my right hand side of the highway looked wet to me, 
and with loose dirt in there it was bound to have been soft.” 
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A. Ray Simmons, witness for the defendants, said he lives in Pilot 
Mountain; that he was “driving right behind the Hennis tractor and 
saw the collision’; that ‘the Hennis tractor slipped to the left, and then 
it slid all the way down the hill crossways, and it stayed in that posi- 
tion until just before the impact, ... (when) the rear of the Hennis 
tractor seemed to gain on the front, . . . and that is when the collision 
happened. . . . the Hennis tractor was across the road and, if anything, 
more to the left of the center of the road... . the-rear end of the 
tractor wasn’t over two feet from the left-hand edge of the road looking 
north when the collision occurred; .. . The Burlington Mills tractor 
and trailer was on his right side when they hit, . . . the Hennis tractor 
was traveling around 40 miles an hour when I saw it go into the skid, 
... I don’t think he ... slowed up any from . . . 40 miles an hour 
to the time the impact occurred. . . . The Hennis tractor traveled a 
total distance of 200 feet or maybe 250 feet from the time it went into 
the skid until the two vehicles collided.” 

All issues raised by the pleadings were submitted to the jury. In the 
plaintiffs’ actions, the issues were (1) negligence, (2) contributory 
negligence, (3) last clear chance, and (4) damages. All these issues 
(numbered as indicated) were resolved in favor of the defendants, and 
the plaintiffs were awarded nothing in damages. On the defendants’ 
counterclaims, the issues were (1) negligence, and (2) damages. These 
issues were resolved in favor of the defendants, and damages were 
awarded Burlington Mills in the amount of $1,472 and Caudle in the 
sum of $10,000. 

From judgment on the verdict, the plaintiffs appeal. 


Deal, Hutchins & Minor for plaintiffs, appellants. 
Womble, Carlyle, Sandridge & Rice for defendants, appellees. 


JOHNSON, J. The appeal rests on Exception No. 8, which is: “The 
plaintiffs except to the charge because the Court failed to declare and 
explain the law arising on the evidence given in the case in that the 
Court failed to declare and failed to explain the principles of last clear 
chance or discovered peril as such principles related to the first issue.” 

The exception is without merit. The doctrine of last clear chance 
was not germane to the first issue. 

The doctrine of last clear chance presupposes negligence on the part 
of the injured person, and has no application on his behalf unless he is 
chargeable with contributory negligence which would preclude a recov- 
ery in the absence of the doctrine. Dowdy v. R. R., 237 N.C. 519, 75 
S.E. 2d 639; Mfg. Co. v. R. R., 233 N.C. 661, 65 S.E. 2d 379; 38 Am. 
Jur., Negligence, Sec. 217; 65 C.J.S., Negligence, Sec. 137(b), p. 762. 
Here the doctrine of last clear chance was relevant only to the third 
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issue. In charging on that issue the trial judge gave the jury an ex- 
haustive explanation of the principles governing the doctrine and its 
application. 

It is noted that the language of Exception No. 8 limits its challenge 
to the failure of the court “to declare” and ‘‘to explain the principles of 
last clear chance or discovered peril as such principles related to the 
first issue.””’ However, the plaintiffs in their Assignment of Error No. 8, 
based on Exception No. 8, make this further challenge to the charge: 
“The grounds for this assignment of error are that the main element 
of negligence alleged against the defendants by the plaintiffs in their 
respective complaints were that the tractor of Hennis Freight Lines, 
which was being driven by Paul Brooks, skidded without fault on his 
part; continued to skid down a long hill; that the defendant J. O. 
Caudle saw the truck skidding, realized that it could not be stopped; 
that he had ample time to avoid a collision, and failed to do so, and 
that such conduct on his part was negligent. The Court wholly failed 
to charge the jury as to this primary element in the plaintiffs’ cause of 
action as alleged in the complaint.” 

The foregoing contention is further amplified in the plaintiffs’ brief 
in gist as follows: that the defendant Caudle, being under the duty 
of exercising due care in maintaining a lookout and in controlling his 
vehicle, was charged with knowledge that the plaintiffs’ tractor as it 
skidded down the hill, without fault on the part of its driver, was creat- 
ing a situation of imminent danger, calculated to result in a collision, 
which the defendant Caudle in the exercise of due care could and should 
have avoided; that the conduct of the defendant Caudle in failing to 
avert the danger and prevent the collision by the exercise of due care in 
maintaining a lookout and in controlling his vehicle was primary negli- 
gence on his part bearing directly on the first issue; and that the judge 
failed to explain the principles of law involving such primary negli- 
gence and failed to apply such principles to the first issue, in violation 
of GS. 1-180. 

It may be doubted that the foregoing amplified challenges to the 
charge are supported by Exception No. 8. An assignment of error must 
be based on an exception duly noted and may not present by amplifica- 
tion a question not embraced in the exception. See Waddell v. Carson, 
245 N.C. 669, 97 S.E. 2d 222; Suits v. Ins. Co., 241 N.C. 483, 85 S.E. 
2d 602. However, conceding arguendo that the amplified challenges 
are supported by the exception, we conclude that they are without merit. 

The record discloses that after the trial judge read all the issues to 
the jury, he then explained, without special reference to either of the 
issues, the general principles of law arising upon the issues, viz.: action- 
able negligence, contributory negligence, the doctrine of last clear 
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chance, the doctrine of sudden peril, and various highway safety stat- 
utes: G.S. 20-140, 20-141, 20-146 and 20-148. 

The trial judge also in his general charge told the jury ‘that the 
mere fact that a motor vehicle may skid on a public highway is not, 
of itself, negligence in the operation of the vehicle. .. . (and) there- 
fore . .. that the fact, if it is a fact, that plaintiffs’ truck skidded down 
this hill is not, in itself and standing alone, sufficient to make plaintiffs 
guilty of contributory negligence or of negligence.” 

In explaining the application of G.S. 20-148, entitled “Meeting of 
vehicles,” the judge told the jury: “A person operating a motor vehicle 
then has the right to act upon the assumption that every other person 
whom he meets operating another vehicle upon the public highways 
will also exercise ordinary care and caution according to the circum- 
stances and he will not negligently or recklessly expose himself to 
danger, but, rather, make an attempt to avoid it. But when the oper- 
ator, . . . of a motor vehicle upon the public highway has had time to 
realize, or by the exercise of proper care and watchfulness should real- 
ize, that a person whom he meets upon the public highway is in a some- 
what helpless condition, or apparently unable to avoid the approaching 
motor vehicle, he must exercise increased exertion to avoid a collision.” 

The trial judge also explained to the jury the principles of common 
law negligence based on failure of a motorist to exercise due care in 
maintaining a lookout and in keeping his vehicle under proper control. 

When the judge came to charge specifically on the first issue, he gave 
a detailed statement of the plaintiffs’ contentions. These may be sum- 
marized as follows: (1) that the plaintiffs’ tractor went into an un- 
controllable skid without fault of the driver; (2) that the defendant’s 
driver saw or should have seen the plaintiffs’ tractor skidding for 800 
feet or more and knew, or should have known, it could not be stopped; 
(3) that the defendant’s driver could and should have turned to the 
right on the shoulder of the road or stopped; (4) that he failed to do 
either; (5) that in so failing he was negligent in not keeping a proper 
lookout, (6) in not reducing speed, (7) in not keeping the vehicle under 
proper control, (8) in failing to yield the plaintiffs one-half the main 
traveled portion of the highway, and (9) in cutting across the highway 
to the left. There was no request for additional instructions as to 
contentions. 

The judge in concluding his charge on the first issue told the jury 
in substance they should answer the first issue “yes” if they found the 
plaintiffs’ injuries and damage to have been proximately caused by 
negligence of the defendant Burlington Mills’ driver in that: (1) he 
drove the tractor-trailer upon the left hand side of the highway, in the 
direction he was traveling, unless it was impracticable to travel on the 
right hand side of the highway, in violation of General Statutes 20-146; 
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or (2), if he in operating the tractor-trailer met the plaintiffs’ tractor 
proceeding in the opposite direction, and failed to yield at least one- 
half, as nearly as possible, of the main-traveled portion of the highway, 
in violation of General Statutes 20-148; or (8), if he operated the 
tractor-trailer upon the highway without keeping a reasonable lookout; 
or (4), if he operated the vehicle upon the highway without keeping it 
under proper control. The judge had previously explained to the Jury 
a motorist’s common law duties of proper control and reasonable look- 
out and what amounts to negligence in respect thereto. 

It thus appears that the judge’s charge on the first issue presented 
to the jury all substantive phases of the law of negligence relied on by 
the plaintiffs that arose upon the evidence. A party desiring instruc- 
tions upon a subordinate feature of the case must aptly tender a request 
therefor. Peek v. Trust Co., 242 N.C. 1, 86 S.E. 2d 745; Chestnut v. 
Sutton, 207 N.C. 256, 176 S.E. 743. Here there was no request for more 
specific instructions. 

The plaintiffs’ other assignments of error are without merit. They 
present no new questions requiring discussion. Prejudicial error has 
not been made to appear. The verdict and judgment will be upheld. 

No error. 


Denny, J., took no part in the consideration or decision of this case. 


LOUIS E. BOYD ann VERNON LUTHER TOWE 1/a PLAZA GRILL v. T. W. 
ALLEN, SAM ETHERIDGE anv FRANK T. ERWIN, as MEMBERS OF THE 
BOARD OF ALCOHOLIC CONTROL, STATE OF NORTH CAROLINA. 


(Filed 1 May, 1957.) 


1. Constitutional Law § 14: Intoxicating Liquor § 1— 


Under its inherent police power, the State has the power to prohibit, 
regulate or restrain the use, manufacture or sale of beer within its bounds. 


2. Intoxicating Liquor § 3144— 
A retail beer permit grants the holder a special privilege limited by the 
statutes under which it is granted, and such permit is not a contract, or 
property right, or vested right in any legal or constitutional sense. 


3. Same— 

A proceeding by the State Board of Alcoholic Control to suspend a beer 
permit for alleged violations by the holder of G.S. 18-78.1, is an adminis- 
trative proceeding, which does not involve any criminal liability of the 
holder of such permit. G.S. 18-78. 
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4. Same— 


The revocation or suspension of a retail beer permit for violation of the 
statutory regulations is done in the exercise of the police power of the 
State in the interest of public morals and welfare, and does not violate 
Article I, Section 17, of the Constitution of North Carolina. 


Findings of fact, supported by evidence, that the employees of the holders 
of a beer permit sold whiskey on the premises, and sold beer consumed by 
the purchaser on the premises after closing hours and at a time when the 
sale of beer was prohibited by law, support judgment suspending the per- 
mit, notwithstanding the further stipulation that the holders had no knowl- 
edge of the unlawful conduct of the employees. 


APPEAL by petitioners from Seawell, J., September Term 1956 of 
WAKE. 

Petition for a judicial review, under G.S. 143-306 ef seq., of a final 
administrative decision by the State Board of Alcoholic Control sus- 
pending the retail beer permit of petitioners for a period of twelve 
months. 

Petitioners, as partners, operate the Plaza Grill in Charlotte, a 
restaurant and ‘‘drive-in,” and have a retail beer permit for the prem- 
ises. Respondents are the chairman and members of the State Board 
of Alcoholic Control. 

On 13 April 1956 Earl L. Weathersby, Assistant Director of the Malt 
Beverage Division of the State Board of Alcoholic Control, wrote peti- 
tioners a letter notifying them that the State Board of Alcoholic Con- 
trol had received a report from one of its inspectors charging them on 
24 March and 6 April 1956 with violating the Alcoholic Beverage Con- 
trol Laws and the regulations promulgated by the State Board by (1) 
possessing and allowing the possession of whiskey on licensed premises, 
by (2) allowing the sale and consumption of whiskey on licensed prem- 
ises, by (3) selling and allowing the sale of beer on licensed premises 
during illegal hours, by (4) failing to give licensed premises proper 
supervision, and by (5) failing to maintain a suitable outlet for the 
sale of beer. This letter notified petitioners of the date, hour and place 
for them to appear, and show cause, if any they could, why their beer 
permit should not be revoked, and stated to them they had a right to 
have counsel and offer evidence. 

Weathersby conducted the hearing, when and where considerable 
evidence was offered by the parties. These are the crucial findings of 
fact made by Weathersby: Petitioners have six employees, including 
two curb boys. About 11:00 p.m. on 24 March 1956 State ABC Inves- 
tigator, Fred W. Thompson, drove his car on the premises of the Plaza 
Grill, where there is drive-in curb service. There he asked John Cure- 
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ton, a curb boy employee of petitioners, for whiskey. Cureton said he 
was out of tax paid whiskey, but had a jar of white whiskey. Thomp- 
son said he would take it. Cureton went to his car at the rear of peti- 
tioners’ drive-in lot, and got out of the trunk a half gallon jar of non- 
tax paid whiskey. Thompson paid him $5.50 for it. About 11:55 p.m. 
on 6 April 1956 the same investigator again visited the premises of 
Plaza Grill, and purchased after closing hours from James Robinson, 
another curb boy employee of the petitioners, a can of beer, which he 
drank on the premises. At the same time the investigator made ar- 
rangements with John Cureton for the purchase of a case of whiskey. 
Upon the findings made by him, Weathersby recommended that peti- 
tioners’ beer permit be suspended for twelve months. 

The State Board of Alcoholic Control rendered a final administrative 
decision reviewing and approving the findings of fact by Weathersby to 
the effect that petitioners allowed the sale of beer on licensed premises 
during ulegal hours, allowed the possession and sale of whiskey on 
licensed premises, and failed to give licensed premises proper super- 
vision. Whereupon, the State Board suspended petitioners’ retail beer 
permit for twelve months, effective 26 May 1956. 

Petitioners filed a petition in the Superior Court of Mecklenburg 
County praying for a writ of certiorari to bring up for review the deci- 
sion of respondents, and for a permanent injunction to prevent the 
suspension of their retail beer permit. By consent of the parties the 
proceeding was transferred to the Superior Court of Wake County, and 
it was stipulated and agreed by the parties that the petition filed in the 
Superior Court of Mecklenburg County should be regarded for all pur- 
poses as a petition filed under the terms of G.S. 143-309. 

Judge Seawell, after examining and considering the record and the 
argument of counsel, rendered judgment affirming the ‘findings of fact 
and decision of the State Board of Alcoholic Control, and ordering that 
petitioners surrender to the State Board their retail beer permit. How- 
ever, the surrender of the beer permit was stayed pending this appeal. 

The parties entered into this stipulation: “That there is no evidence 
in the record before defendant that petitioners herein had any knowl- 
edge of the conduct of their servants, John Cureton or James Robinson, 
whose activities constitute the basis of the charges filed against peti- 
tioners before the Board of Alcoholic Control for the State of North 
Carolina.” 

From the judgment entered, petitioners appeal. 


McDougle, Ervin, Horack & Snepp By: Frank W. Snepp for Plain- 
tiffs, Appellants. 

George B. Patton, Attorney General, Claude L. Love, Assistant At- 
torney General, and Thomas S. Harrington, Staff Attorney, for Defend- 
ants, Appellees. 
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PaRKER, J. Under its inherent police power the State of North 
Carolina has the right to prohibit, regulate or restrain the use, manu- 
facture and sale of beer within its bounds. S. v. Kittelle, 110 N.C. 560, 
569, 15 S.E. 108; Bailey v. Raleigh, 130 N.C. 209, 41 S.E. 281; S. v. 
Williams, 146 N.C. 618, 61 S.E. 61; 80 Am. Jur., Intoxicating Liquors, 
sec. 22; 48 C.J.S8., Intoxicating Liquors, sec. 33. The liquor business 
“stands, by universal consent, in a class peculiarly within the police 
power.” Blackman Health Resort v. Atlanta, 151 Ga. 507, 107 8.E. 525, 
17 A.L.R. 516. 

A retail beer permit grants the holder a special privilege or permis- 
sion to engage in the beer selling business, and is limited by the statutes 
under which such permit or license is granted. The permit is not a 
contract, and confers no contract rights. It is generally held that the 
permit or license is not property or a vested right, in the ordinary mean- 
ing of those terms, in any legal or constitutional sense. 48 CJS., 
Intoxicating Liquors, sec. 109(a); 30 Am. Jur., Intoxicating Liquors, 
sec. 1386. In Fitzpatrick v. Liquor Control Commission, 316 Mich. 83, 
25 N.W. 2d 118, 172 A.L.R. 608, the Court said: “A license to engage 
in traffic in alcoholic liquor is not a contract in the sense that the 
licensee has thereby acquired any vested property rights. It is in the 
nature of a permit and the traffic is at all times subject to the control 
of the State in the exercise of its police power.” 

In 80 Am. Jur., Intoxicating Liquors, Section 142, it 1s said: “A 
liquor license is at all times within the control of the legislature, and 
may be revoked, annulled, or amended at its pleasure.” 

G.S. 18-78.1 provides that no holder of a lcense authorizing the 
retail sale of beer, for consumption on the premises where sold, or any 
servant, agent, or employee of the licensee, shall (3) sell beer “upon the 
licensed premises or permit such beverages to be consumed thereon, on 
any day or at any time when such sale or consumption is prohibited 
by law,” or (5) sell, offer for sale, possess, or permit the consumption 
on the licensed premises of any kind of alcoholic liquors the sale or 
possession of which is not authorized under his license.” 

G.S. 18-141 prohibits the sale and consumption of beer on licensed 
premises during certain hours. 

G.S. 18-78 states the State Board of Alcoholic Control “may revoke 
or suspend the State permit of any licensee for a violation of the pro- 
visions of this article or of any rule or regulation adopted by said 
Board,” (Beverage Control Act of 1939). This statute provides for a 
notice to the licensee and for a hearing, which was done here. 

The petitioners had no license to sell whiskey. The findings of fact, 
which are supported by sufficient competent evidence, are that John 
Cureton, a curb boy employee of petitioners, on 24 March 1956, sold to 
a State ABC Inspector on the licensed premises a jar of non-tax paid 
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whiskey for $5.50, and that on 6 April 1956, after closing hours and 
during a prohibited time, James Robinson, another curb boy employee 
of petitioners, sold a can of beer on the licensed premises to the same 
Inspector, and that at the same time and place, John Cureton made 
arrangements to sell the Inspector a case of whiskey. 

The parties stipulated that there is no evidence in the record that 
petitioners had any knowledge of John Cureton’s sale of whiskey on the 
licensed premises, or of James Robinson’s sale of beer on the licensed 
premises during prohibited hours and of Cureton’s arrangements to sell 
a case of whiskey. Petitioners contend that the State Board of Alco- 
holic Control is not authorized by law to suspend their retail beer 
permit for the illegal acts of their two curb boy employees done without 
their knowledge or consent. 

The proceeding by the State Board of Alcoholic Control is not a 
criminal proceeding against petitioners, but an administrative proceed- 
ing authorized by GS. 18-78 for the purpose of revocation or suspension 
of petitioners’ retail beer permit for alleged violations of G.S. 18-78.1. 
This is a specific remedy authorized by statute for violations of the 
Beverage Control Act or of any rule or regulation adopted by the 
Board. It is to be noticed that the question in this case is not whether 
petitioners are criminally liable for their employees’ acts, but whether 
their retail beer permit can be suspended by the State Board because of 
their employees’ violations of G.S. 18-78.1. 

The petitioners had a retail beer permit issued to them by the statu- 
tory law of the State, and they placed beer in charge of John Cureton 
and James Robinson, their curb boy employees, to sell as a beverage. 
These employees had no license to sell beer. Can petitioners put these 
employees in their shoes, give them the benefit of the permit issued to 
them, and not be held responsible for their violations of the law found 
as facts in the instant proceeding, because they had no knowledge of 
these violations of the law? Upon the facts found the law has been 
violated. Can petitioners set up their beer emporium, receive its profits, 
and abdicate their duties to prevent illegal sales of beer and whiskey 
on their premises by their employees? Or, will the law look to the 
licensees, the persons it permitted to sell beer on their premises, and 
hold them responsible for the unlawful acts of their employees engaged 
in the retail sale of beer? 

It is generally agreed that the business of dealing in or with intoxi- 
eating liquors is not a common, inherent, constitutional or vested right, 
but, if a right at all, is one held subject to the police power of the State. 
It is one affecting the public health, morals, safety and welfare in such 
a way that State control of it under the police power is so great as to 
range from complete prohibition to many lesser degrees of regulation 
and constant surveillance. 30 Am. Jur., Intoxicating Liquors, p. 262, 
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sec. 19 et seq.; p. 264, sec, 22 et seg.; p. 326, sec. 186; Anno. 3 A.L.R. 
2d, pp. 108-111. The legislation for the revocation or suspension of a 
retail beer permit for the causes found to exist in this proceeding is an 
exercise of the police power of the State in the interests of public morals 
and welfare, is reasonable, bears a real and substantial relationship to 
the public purpose sought to be accomplished by the Legislature in the 
Beverage Control Act, tends to preserve public morals and welfare, and 
is not in violation of Article I, Section 17, of the North Carolina Consti- 
tution, as contended by petitioners. 11 Am. Jur., Constitutional Law, 
Sections 305 and 306. See 12 Am. Jur., Constitutional Law, Sections 
405, 463, 467, 497 and 499. 

In 12 Am. ‘i ur., Constitutional Law, Section 467, it is written: “It is 
settled that the states have full control over all matters relating to 
intoxicating liquors within their local sovereignties and that the usual 
regulations pertaining to liquors in general do not violate any of the 
constitutional rights of the citizen. Thus, the entire business of manu- 
facturing and selling intoxicating liquors is completely within the con- 
trol of the states. There is nothing in the Constitution of the United 
States to prevent them from regulating and restraining the traffic or 
from prohibiting it altogether. The right to sell intoxicating liquors 
is not one of the privileges or immunities of a citizen of the United 
States or an inherent right of citizenship. The state may grant to one 
class the privilege to sell liquor and deny it to another class. It may 
restrict the right to obtain licenses for the sale of intoxicating liquors 
to the male inhabitants of the state.” ‘ 

The petitioners, the licensees, elected to operate their retail beer busi- 
ness at least in part with employees, and they must be responsible to 
the licensing authority for their employees’ conduct in the exercise of 
their license, whether they know about it or not, else we would have 
the absurd result that beer could be sold at forbidden hours on the 
premises by their employees and whiskey sold on the premises by their 
employces, and the licensees would be immune to disciplinary action by 
the State Board of Alcoholic Control, if they had no knowledge of it. 
Such a result would cause a complete breakdown of beverage control 
by the State, and cannot have been contemplated by the Legislature. 

In a number of cases the courts have upheld revocation, cancellation 
or suspension of liquor licenses because of improper, or wrongful or 
unlawful acts of the licensees’ employees or agents, although such acts 
are committed against the instructions of the licensee or without his 
knowledge or consent. This is sound law, which we adopt. Cornell v. 
Reilly, 127 Cal. App. 2d 178, 273 P. 2d 572, 578; Mantzoros v. State Bd. 
of Equalization, 87 Cal. App. 2d 140, 144, 196 P. 2d 657, 660; Chambers 
v. Herrick, 172 Kan. 510, 241 P. 2d 748; Anschutz v. Michigan Liquor 
Control Commission, 343 Mich. 630, 73 N.W. 2d 533; In re Suspension 
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of License by Oregon Lig. Contr. Com., 180 Oregon 495, 177 P. 2d 406; 
Bradley v. Texas Liquor Control Board, Tex. Civil Appeals, 108 S.W. 
2d 300; 48 C.J.S., Intoxicating Liquors, p. 282; 30 Am. Jur., Intoxicat- 
ing Liquors, Section 146 and particularly the 1956 Cumulative Supp., 
Section 146, “p. 331 Add, following note 3”; Anno. 3 A.L.R. 2d pp. 108- 
111, where numerous cases are cited; Ann. Cas. 1912 A 1111, where 
many cases are cited. See Texas Liquor Control Board v. Warfield, 
Tex. Civil Appeals, 122 S.W. 2d 669. See also Sandstrom v, California 
Horse Racing Board, 31 Cal. 2d 401, 189 P. 2d 17,3 A.L.R. 2d 90, where 
it was held that: “The state may reasonably provide for the suspen- 
sion, irrespective of guilty participation or culpable negligence, of a 
race horse trainer’s license if stimulating or depressive drugs shall be 
found to have been administered to a horse participating in a race on 
the result of which wagering is permitted’’; and also Anno. 3 A.L.R. 2d 
p. 114. 

In Chambers v, Herrick, supra, the Supreme Court of Kansas said: 
“In our opinion there is no room for debate on the question whether, 
for the purpose of suspension or cancellation of licenses, the holder of a 
retail liquor license should be held responsible for the acts and conduct 
of his employee in the operation of the business. Sound public policy 
requires that he is responsible. To hold otherwise would lead to a com- 
plete breakdown of the whole system and theory of supervision con- 
templated by the Act, and would permit a licensee to escape liability 
for suspension or revocation of his license merely on the ground he had 
tfo knowledge of and had not authorized or approved a violation by the 
employee. In an effort to get at this very thing the Legislature has seen 
fit to classify those persons to whom licenses may be granted and who 
may be employed by licensees. In the nature of things it must be held 
that the licensee is responsible at all times for the acts and conduct of 
his employee in the operation of the business. The rule under consid- 
eration is not unreasonable, arbitrary, capricious or in contravention of 
the Act, and is not unconstitutional.” 

The lower court was correct in upholding the decision of the State 
Board of Alcoholic Control, and the judgment is 

Affirmed. 
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STATE y. ARVILLE TOBIAS KERLEY. 
(Filed 1 May, 1957.) 


1. Criminal Law § 52a(2)— 


Testimony of State’s witnesses that they had not previously known de- 
fendants, and that defendants were the persons who assaulted and robbed 
one of the witnesses with a pistol, is sufficient to overrule motion for judg- 
ment of nonsuit, the criminal record of the State’s witnesses being relevant 
only upon the question of their credibility. 


2. Criminal Law §§ 34g, 50f—Plea of nolo contendere by one defendant is 
not competent to be considered as evidence of guilt of the other de- 
fendant. 


Where two defendants are jointly indicted for a crime which is several 
in nature, the fact that one of them tenders plea of guilty or nolo con- 
tendere is not competent as evidence of guilt of the other, and it is im- 
proper for the solicitor to argue to the jury that defendants jointly com- 
mitted the crime, and that if one of them pleaded guilty, the other was also 
guilty, and the failure of the court, upon timely objection of the defendant 
then on trial, to charge that the plea of the codefendant should not be 
considered as evidence bearing upon the guilt of the defendant then on 
trial, and that the latter’s guilt must be determined solely on the basis of 
the evidence against him, must be held for prejudicial error. 


Appeal by defendant from Armstrong, J., January Term, 1957, of 
Davipson. e 

The bill of indictment (#8051) charged, in substance, that one J. D. 
Logan Powell and Arville Tobias Kerley, on 29 September, 1956, un- 
lawfully, wilfully and feloniously, by the use and threatened use of a 
dangerous weapon, to wit, a pistol, whereby tthe hfe of one Garney 
Church was endangered and threatened, took from the person of said 
Church the sum of $551.00, being the felony defined in G.S, 14-87. 

Both defendants pleaded “Not Guilty,’ and a Jury was sworn and 
impaneled. 

The State’s evidence, in substance, tended to show that about 3:30- 
4:00 a.m. Saturday, 29 September, 1956, Powell and Kerley forced their 
way into Church’s two-room house in Lexington; that Kerley had a 
pistol; that they assaulted Church and threatened and endangered his 
life; and that, after Chureh had been badly beaten, Powell got his 
pocketbook and took therefrom the sum of $551.00. 

The State’s evidence tended to show further that one Crooks was 
living with Church and was present on the occasion of the alleged rob- 
bery. Both Church and Crooks, the State’s principal witnesses, iden- 
tified Powell and Kerley as the persons who committed the alleged 
robbery. 
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Kerley was arrested the following Monday morning, about 9:15 a.m., 
while at work on his job as a carpenter. He consistently denied any 
participation in or knowledge of the alleged robbery. His testimony, 
and the testimony of several defense witnesses, tended to show that 
from near midnight until 6:00 or 7:00 a.m. Saturday, 29 September, 
1956, he was at “J. B. Earnhardt’s place,’ near Kannapolis, North 
Carolina, some thirty-five miles from Lexington. 

On cross-examination, Kerley testified that he had known Powell 
“about all” of his life. 

The agreed case on appeal shows the following: 

‘During the progress of the trial in Case No. 8051 as against J. D. 
Logan Powell, the defendant, through his counsel, Mr. Turner Wall, 
withdraws his plea of ‘Not Guilty,’ and tenders PLEA of Nolo Con- 
tendere to the charge. By permission of the Court, the State accepts 
the plea of Nolo Contendere. 

“Tn other cases appearing upon the docket, to-wit: cases Nos. 8094 
to 8107, inclusive, the defendant, J. D. Logan Powell, tenders a Plea 
of Nolo Contendere to the charges in the Bills of Indictment. By per- 
mission of the Court, the State accepts the pleas.” 

The trial continued as to Arville Tobias Kerley, appellant; and the 
jury returned a verdict of guilty as charged. The agreed case on appeal 
shows the following: 

‘During the course of his argument to the jury, the Solicitor for the 
State, over the objection of the defendant, was in the process of making 
the argument to the jury, in effect, as follows: That the defendant 
Kerley went on trial in the case along with his co-defendant and friend, 
J. D. Powell, and that during the progress of the trial, the friend and 
co-defendant of this defendant had come in and admitted his guilt by 
withdrawing his plea of not guilty and entering a plea of nolo con- 
tendere, Several times during the course of this argument the Solicitor 
referred to the co-defendant, Powell, as ‘The admitted Robber’ and as 
‘The confessed Robber.’ To this argument by the Solicitor the defend- 
ant Kerley, in apt time, objected. Objection overruled. Defendant 
excepts. ExcreptTion No. 8.” 

The judgment pronounced was that Arville Tobias Kerley ‘be con- 
fined in the Central Prison for a term of not less than five nor more than 
fifteen years (and) assigned to do labor as provided by law.” 

Kerley excepted and appealed, assigning errors. 


Attorney-General Patton and Assistant Attorney-General McGal- 
liard for the State. 
B. W. Blackwelder for defendant, appellant. 
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Borsitt, J. The State’s witnesses, Church and Crooks, testified that 
they had not previously known either Powell or Kerley. True, their 
testimony may have been less reliable by reason of their own admitted 
criminal records. Even so, their testimony was sufficient in all respects 
to support the verdict of guilty as charged. The weight to be given 
their testimony was for the jury. Hence, the motion for judgment of 
nonsuit was properly overruled. 

However, we are constrained to hold that assignment of error #5, 
based on exception #8, is well taken. 

We are not concerned here with the legal significance of Powell’s plea 
of nolo contendere in a civil action or another criminal action against 
him. Winesett v. Scheidt, Comr. of Motor Vehicles, 239 N.C. 190, 79 
S.E. 2d 501; Fox v. Scheidt, Comr. of Motor Vehicles, 241 N.C. 31, 84 
S.E. 2d 259; S. v. Stone, 245 N.C. 42, 95 S.E. 2d 77. The question pre- 
sented here is whether Powell’s plea of nolo contendere, considered as 
the equivalent of a confession of his guilt, is competent evidence against 
Kerley ; and, if not, whether the solicitor, with the sanction of the court, 
used Powell’s plea as evidence in such manner as to constitute preju- 
dicial error. 

If Powell had been separately tried and convicted or had pleaded 
guilty prior to Kerley’s trial, the record of Powell’s prior conviction or 
plea would not have been admissible against Kerley. Leroy v. Govern- 
ment of Canal Zone, 81 F. 2d 914 (C.C.A. 5th) ; Kirby v. United States, 
174 U.S. 47, 19 S. Ct. 574, 48 L. Ed. 890. Moreover, upon Kerley’s 
separate trial, testimony that Powell had been convicted or had pleaded 
guilty to the same charge would not have been competent. Paine v. 
People (Colo.), 103 P. 2d 686; Leech v. People (Colo.), 146 P. 2d 346; 
State v. Jackson (N.M.), 143 P. 2d 875; United States v. Hall, 178 F. 
2d 853 (C.C.A. 2nd). ‘The defendant had a right to have his guilt or 
innocence determined by the evidence presented against him, not by 
what has happened with regard to a criminal prosecution against some- 
one else.” United States v. Toner, 173 F. 2d 140 (C.C.A. 3rd). 

While Powell and Kerley were indicted jointly, the crime was several 
in nature. The guilt of one was not dependent upon the guilt of the 
other. If one were convicted or pleaded guilty, this would not be evi- 
dence of the guilt of the other; nor would the acquittal of one be evi- 
dence of the innocence of the other. Moreover, the admissibility of 
Powell’s plea as evidence was not altered by the fact that it was ten- 
dered and accepted, presumably in the presence of the jury, during the 
progress of the trial. Paine v. People, supra. 

The withdrawal by Powell of his plea of not guilty, and the tender 
and acceptance of his plea of nolo contendere, under the circumstances 
stated, would not of itself, standing alone, constitute prejudicial error 
as to Kerley. S. v. Hunter, 94 N.C. 829; S. v. Bryant, 236 N.C. 745, 
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73 8.E. 2d 791; 23 C.J.S., Criminal Law sec. 969; S. v. De Bellis (N.J.), 
136 A. 603; S. c., 188 A. 923; S. v. Sutherland (N.J.), 9 A. 2d 807; S.c., 
15 A. 2d 749; Hines v. United States, 131 F. 2d 971 (C.C.A. 10th); 
Kelling v. United States, 121 F. 2d 428 (C.C.A. 8th) Grandbouche v. 
People (Colo.), 89 P. 2d 577; Schliefer v. United States, 288 F. 368 
(C.C.A. 3rd); Richards v. United States, 193 F. 2d 554 (C.C.A. 10th) ; 
United States v. Hartenfeld, 113 F. 359 (C.C.A. 7th); United States 
v. Falcone, 109 F. 2d 579 (C.C.A. 2nd); United States v. Dewinsky 
(D.C. of N.J.), 41 F. Supp. 149; Graff v. People (Ill.), 70 N.E. 299; 
Commonwealth v, Biddle (Pa.), 50 A. 262; United States v. Rollnick, 
91 F. 2d 911 (C.C.A. 2nd). 

In certain of the cited cases, e.g., the Sutherland, Richards, Graff, 
Biddle and Rollnick cases, and in S. v. Bryant, supra, the codefendant 
whose plea of guilty was involved testified as a State’s witness to facts 
tending to establish his own guilt. In this setting, his plea, of itself and 
standing alone, was held not sufficiently prejudicial to warrant a new 
trial. 

It 1s noted that Powell was not called as a State’s witness. There is 
nothing to indicate that if called he would have implicated Kerley. 
‘Be that as it may, had he testified to facts tending to establish Kerley’s 
‘guilt, then Kerley’s right to be confronted by his accuser and to subject 
him to cross-examination would have been recognized. Kirby v. United 
States, supra; Constitution of North Carolina, Art. I, sec. 11; S. v. 
Dizon, 185 N.C. 727, 730, 117 S.E. 170; S. v. Perry, 210 N.C. 796, 188 
S.E. 639. 

In certain of the cited cases, e.g., the Hines, Kelling, Hartenfeld, 
Graff, Falcone and Rollnick cases, it appears that the presiding judge, 
in the absence of request, instructed the jury that the codefendant’s 
plea of guilty was not to be considered as evidence against the defend- 
ant then on trial. Thus, in Hines v. United States, supra, the trial judge 
specifically admonished the jury that the guilty plea of Palmer (co- 
defendant) had no bearing one way or the other on the guilt or inno- 
cence of Hines (then on trial) ; “that they were not to ‘speculate’ on the 
reason for the failure of Palmer to go to trial, and that their verdict 
should be based on the evidence in the case submitted to them under 
the indictment.” See also S. v. Bryant, supra. 

What prompted Powell’s plea of nolo contendere is a matter concern- 
ing which the record affords no answer. If we were to indulge in specu- 
lation we could not overlook the fact that simultaneously he entered 
pleas of nolo contendere in 14 other cases then pending against him. 
Nothing appears to indicate that Kerley was charged or in any way 
involved in such other cases. 

None of the cited cases supports the view that the codefendant’s plea 
of guilty is competent for consideration as evidence against the defend- 
ant then on trial. 
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When request therefor is made, it is the duty of the trial judge to 
instruct the jury that a codefendant’s plea of guilty is not to be consid- 
ered as evidence bearing upon the guilt of the defendant then on trial 
and that the latter’s guilt must be determined solely on the basis of the 
evidence against him and without reference to the codefendant’s plea. 
Babb v. United States, 218 F. 2d 588 (C.C.A. 5th); United States v. 
Toner, supra; United States v. Hall, supra; O’Shaughnessy v. United 
States, 17 F. 2d 225 (C.C.A. 5th). 

Where two or more persons are jointly tried, the extrajudicial con- 
fession of one defendant may be received in evidence over the objection 
of his codefendant(s) when, but only when, the trial Judge instructs the 
jury that the confession so offered is admitted as evidence against the 
defendant who made it but is not evidence and is not to be considered 
by the jury in any way in determining the charges against his codefend- 
ant(s). S.v. Bennett, 237 N.C. 749, 753, 76 S.E. 2d 42, and cases cited. 
While the jury may find it difficult to put out of their minds the por- 
tions of such confessions that implicate the codefendant(s), this is the 
best the court can do; for such confession is clearly competent against 
the defendant who made it. Compare: Paoli v. United States, 352 USS. 
232,778. Ct. 294, 1 L. Ed. 2d 278. 

Powell had the right to tender his plea; and the State, with the ap- 
proval of the court, had the right to accept it. True, the jury may have 
found it difficult wholly to disregard an event taking place before their 
eyes. Even so, Powell’s confession of guilt by plea was certainly no 
more competent against Kerley than his extrajudicial confession, had 
he made one, would have been. The State, apparently well aware of 
this fact, did not offer Powell’s plea as evidence against Kerley. 

Reference is made to the cases cited in two Annotations: 48 A.L.R. 
2d 1004; 48 A.L.R. 2d 1016. In the latter, the annotator, after noting 
that a mere reference to a codefendant’s plea or conviction may not be 
deemed sufficiently prejudicial under the circumstances of a particular 
case to warrant a new trial, states: “Where, however, a prosecuting 
attorney urges such other conviction as justification for the jury to find 
the accused guilty or urges or implies that it is evidence of the accused’s 
guilt, real prejudice results and requires not only prompt but forceful 
action by the trial court to eliminate the harmful effect; under some 
circumstances, even curative instructions to the jury will not eradicate 
the prejudice to the accused.” The cases cited support this statement 
of the prevailing rule. 

Here, the solicitor was permitted to use Powell’s plea as evidence 
upon which to base this argument: (1) Kerley and Powell were friends; 
(2) they were jointly charged and identified by the State’s witnesses as 
the men who jointly committed the robbery; (3) Powell pleaded guilty; 
(4) therefore, Kerley must be guilty, too. The record shows that the 
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solicitor made this argument, with the sanction of the court, over de- 
fendant’s timely objections. 

The practical force and prejudicial effect of the solicitor’s said argu- 
ment is apparent. Powell’s plea being incompetent as evidence against 
Kerley, the sanctioned use thereof as the evidential basis for said argu- 
ment constitutes reversible error for which Kerley is entitled to a new 
trial. | 

An examination of the charge does not disclose that the trial judge 
gave any instruction to dispel the idea that Powell’s plea was compe- 
tent for consideration by the Jury in passing upon Kerley’s guilt or 
innocence. S. v. Smith, 240 N.C, 631, 83 S.E. 2d 656. 

We are not concerned here with cases such as S. v. Barefoot, 241 N.C. 
650, 86 S.E. 2d 424, where error is assigned because of alleged abusive 
or improper remarks by the solicitor as to the appearance or conduct 
of the defendant then on trial. 

As to Powell, the case ended when the State, with the court’s ap- 
proval, accepted his plea of nolo contendere. Winesett v. Scheidt, Comr. 
of Motor Vehicles, supra. Thereafter, Kerley alone was on trial. The 
circumstance that he had been indicted jointly with Powell did not 
deprive him of any right to which he would have been entitled had he 
been indicted as sole defendant. While a positive instruction probably 
would not have removed entirely the subtle prejudice that unavoidably 
resulted from Powell’s plea, yet, upon timely objection to the solicitor’s 
argument, we think Kerley was entitled to a prompt and forceful in- 
struction to the effect that Powell’s plea was not evidence against 
Kerley and that it was improper for the solicitor and for the jury to 
treat it as such. 

New trial. 


PAUL E. PRICE v. EDWARD F. GRAY, JR., ano EDWARD F. GRAY, SR. 


(Filed 1 May, 1957.) 
1. Automobiles § 41g— 


The collision in suit oceurred in an intersection having no traffic control 
signs or signal devices. The evidence tended to show that defendant driver 
entered the intersection at excessive speed, from plaintiff’s left, and struck 
plaintiff’s vehicle midway on its left side. Held: The evidence is sufficient 
to be submitted to the jury on the question of defendant driver’s negligence 
in failing to yield the right of way to plaintiff. G.S. 20-155(a). 


2. Automobiles § 42g— 


Evidence tending to show that plaintiff’s vehicle approached an inter- 
section haying no traffic control signs or signal devices, at a speed of 20 
miles per hour, that plaintiff looked without seeing any impeding traffic, 
and entered the intersection, where his car was struck on its left side by the 
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car operated by defendant driver, which approached the intersection from 
plaintiff’s left, traveling some 50 miles per hour, is held not to show con- 
tributory negligence as a matter of law on the part of plaintiff. 


Evidence § 52—— 


The fact that the form of a hypothetical question is objectionable will 
not be held prejudicial when the answer of the expert witness discloses 
that it was based not upon the hypothetical facts, but upon facts within the 
personal knowledge of the witness gained from examination and diagnosis. 


Appeal and Error § 41— 


An exception to the admission of testimony is waived when other evi- 
dence of the same import is admitted without objection. 


Negligence § 5— 
There may be more than one proximate cause of an injury. 


Same— 

The issue of negligence is properly answered in the affirmative if defenda- 
ant’s negligence is a proximate cause of plaintiff’s injuries, regardless of 
whether the negligence of some outside agency or responsible third party, 
or even the contributory negligence of plaintiff, concurs in causing the 
injury, the question of contributory negligence of the plaintiff as a bar to 
recovery being for the consideration of the jury upon the subsequent issue 
relating to that question. 


Automobiles § 46: Negligence § 20: Appeal and Error § 20— 


An instruction that the issue of negligence should be answered in the 
affirmative if the jury should find from the greater weight of the evidence 
that defendants’ negligence was “a” proximate cause of plaintiff’s injury, 
is without error, and the fact that in all other portions of the charge the 
court instructed the jury to answer that issue in the affirmative if they 
found by the greater weight of the evidence that defendants’ negligence was 
“the” proximate cause of the injury, is favorable to defendants and they 
cannot be heard to complain thereof. 


8. Automobiles § 46: Negligence § 20: Appeal and Error § 42— 


9. 


A charge which in one instance alone inadvertently placed the burden 
upon defendant to show that plaintiff’s contributory negligence was “the,” 
rather than ‘a,’ proximate cause of the injury, but which in other portions 
repeatedly stated the correct rule that plaintiff’s contributory negligence 
would bar recovery if a proximate cause of the injury, or one of them, and 
also that if the negligence of both contributed to the injury, neither could 
recover, so that construed contextually it conld not have misled the jury, 
will not be held for prejudicial error for the one technical deviation from 
the correct rule. 


Appeal and Error § 839— 
Appellants must not only show error, but that the error amounted to a 
denial of a substantial right. 


AppEAt by defendants from Parker, J., October, 1956 Term, Lenore 


Superior Court. 
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This civil action grew out of an automobile collision at a street inter- 
section in a residential district of Kinston. The accident occurred 
about nine o’clock on the morning of 17 October, 1955. A mist of rain 
was falling. The plaintiff was driving west on Dixon Street. The de- 
fendant, Edward F. Gray, Jr., son and agent of Edward F. Gray, Sr., 
was driving north on Charlotte Avenue. Both intersecting streets are 
paved and each is 30 feet wide. There were no traffic control signs or 
signal devices at the intersection. 

The plaintiff sustained serious and permanent injuries. Both cars 
were damaged. The pleadings raise the issues of negligence, contribu- 
tory negligence, personal injury to the plaintiff, and property damage 
to the Gray car. The negligence and contributory negligence and dam- 
age issues were answered in favor of the plaintiff. From the judgment 
on the verdict, the defendants appealed. 


Owens & Langley for plaintiff, appellee. 
Wallace & Wallace and White & Aycock for defendants, appellants. 


Hiccins, J. The defendants assign as error the refusal of the court 
to allow the motion for nonsuit. The plaintiff testified there was a mist 
of rain falling; that he entered the intersection at about 20 miles per 
hour; that he looked, did not see any impeding traffic; when he looked 
again he saw the defendants’ car 15 feet to his left; that the front of 
the Gray car hit the plaintiff’s car about midway between the left 
wheels. The plaintiff, without objection, testified the Gray car was 
running about 50 miles per hour, 

The evidence that defendant Gray, Jr., failed to yield the right of 
way to the plaintiff who was on the right, G.S. 20-155(a), Taylor v. 
Brake, 245 N.C. 553, 96 S.E. 2d 686; Wright v. Pegram, 244 N.C. 45, 
92 S.E. 2d 416; Emerson v. Munford, 242 N.C. 241, 87 S.E. 2d 306; 
Harrison v. Kapp, 241 N.C. 408, 85 $.E. 2d 337; Donlop v. Snyder, 234 
N.C. 627, 68 8.E. 2d 316, and that the defendant was driving at 50 miles 
per hour through the intersection, raised the issue of defendants’ negli- 
gence, G.S. 20-140.1, GS. 20-141 (b) (2), GS. 20-155(a); Freeman v. 
Preddy, 237 N.C. 734, 76S.E. 2d 159; Bennett v. Stephenson, 237 N.C. 
377, 75 S.E. 2d 147. From the relative speed of the cars and the point 
of collision, it cannot be concluded that plaintiff’s contributory negli- 
gence appears as a matter of law. Wright v. Pegram, supra; Emerson 
v. Munford, supra; Donlop v. Snyder, supra; Bundy v. Powell, 229 
N.C. 707, 51 S.E. 2d 307. On the evidence presented, both negligence 
and contributory negligence were jury questions. The motion for non- 
suit at the close of all the evidence was properly denied. 

The defendants insist that if the decision is adverse to them on the 
motion to nonsuit, at least they are entitled to a new trial for errors 
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in the admission of testimony and in the charge. The plaintiff asked 
his witness, Dr. Witherington, a long hypothetical question relating to 
the necessity for removing the plaintiff’s kidney following the injury. 
The defendants’ objection was overruled and the witness answered: 
“Tt 18 my opinion that the damage to his left kidney was the result 
directly of the accident. From my findings when he came in he had 
tenderness and fullness in the region of the left kidney immediately 
after the injury; he was passing blood from that left kidney and x-ray 
studies revealed damage.” The form of the question is objectionable, 
however, the exception cannot be sustained for two reasons: First, the 
doctor’s answer shows rather plainly that it was based, not upon the 
hypothetical facts, but upon his personal knowledge, diagnosis, and 
findings. Second, before the question was asked, Dr. Witherington had 
already testified without objection: “We hoped when he first came in 
that we could arrest the hemorrhage from his kidney. We don’t want 
to take out a kidney unless we have to. The first week we had hopes 
that he would straighten out. The second week we had dye studies 
made and it looked like we could save it. He then went out—and it 
started bleeding again and we sent him to Dr. Roberts at Watts Hos- 
pital, hoping they could save the kidney. They did some more study 
and the kidney was mashed so badly there wasn’t any hope of saving 
any of it.” 

An exception is waived when other evidence of the same import is 
admitted without objection. Hughes v. Enterprises, 245 N.C. 131, 95 
S.E. 2d 577; Spears v. Randolph, 241 N.C. 659, 86 8.E. 2d 263; Wilson 
v. Finance Co., 239 N.C. 349, 79 8.E. 2d 908; White uv. Price, 237 N.C. 
347, 75 S.E. 2d 244, 

The defendants except to the charge for that the court in one instance 
instructed the jury to answer the first issue (defendant’s negligence) 
“ves” if they found by the greater weight of the evidence that the 
defendants’ negligence was a proximate cause of the plaintiff’s injury; 
and in one instance to answer the second issue (plaintiff’s contributory 
negligence) “yes” if they found by the greater weight of the evidence 
the plaintiff’s negligence was the proximate cause of his injury. How- 
ever, in all other instances the court charged the jury to answer the 
first issue “yes” if they found by the greater weight of the evidence that 
the defendants’ negligence was the proximate cause of plaintiff’s injury ; 
otherwise to answer the issue, “no.’”’ And in all other instances the 
court charged the jury that if they came to the second issue to answer 
it “yes” if they found by the greater weight of the evidence the plain- 
tiff’s contributory negligence was a proximate cause of his injury; 
otherwise to answer it, “no.” In addition, the court charged: “If you 
find by the greater weight (of the evidence) that both parties were 
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negligent and that such negligence on the part of both parties is one of 
the proximate causes of the injury, then neither party may recover.” 

Without doubt, the rule in North Carolina as well as in a majority 
of the states is that there can be more than one proximate cause of an 
injury. “Accordingly, where several causes combined to produce in- 
jury a person is not relieved from liability because he is responsible for 
only one of them.” 65 C.J.S., sec. 110, pp. 676, 677, citing cases from 
courts of last resort in 30 states, including the following from North 
Carulina: Graham v. R. B., 240 N.C. 338, 82 S.E. 2d 346; Henderson 
v. Powell, 221 N.C. 289, 19 S.E. 2d 876; Lancaster v. Greyhound, 219 
N.C. 679, 14 S.E. 2d 820. “. . . it is well settled, however, that negli- 
gence in order to render a person liable need not be the sole cause of an 
injury.” 38 Am. Jur., sec. 63, p. 715, citing many cases, including Paul 
v. R. R., 170 N.C. 230, 87 8.E. 66. 

The defendants rely on Harris v. Montgomery Ward & Co., 230 N.C. 
485, 53 S.E. 2d 536, and Gentile v. Wilson, 242 N.C. 704, 89 S.E. 2d 403, 
as grounds for a new trial for that in one instance the court cast upon 
the plaintiff the burden of showing the defendants’ negligence was a 
proximate cause of his injury and in one instance the court cast upon 
the defendants the burden of showing the plaintiff’s contributory negli- 
gence was the proximate cause of plaintiff’s injury. In the Harris and 
Gentile cases issues of negligence and contributory negligence were 
involved. The cases therein cited as authority do not involve a charge 
to the jury. The questions arose on demurrer challenging the suffi- 
ciency of the pleadings or on motion for nonsuit challenging the suffi- 
ciency of the evidence. It must be conceded, however, that the two 
cases relied on by the defendants, when literally interpreted, furnish 
authority for the defendants’ position. However, both cases recognize 
there may be more than one proximate cause of an injury. They also 
furnish authority for the proposition that the plaintiff is only required 
to satisfy the Jury that the defendants’ negligence was one of the proxi- 
mate causes of the plaintiff’s injury “where the evidence also tends to 
show that the negligence of some other person or agency concurred with 
the negligence of the defendant in producing plaintiff’s injury.” We 
think the departure in those cases was due to the fact that the court 
failed to recognize that the plaintiff’s contributory negligence was the 
negligent act of another person or agency—the plaintiff’s—which con- 
curred with the negligence of the defendant in producing the injury. 
The cases cited as authority for the holding in the Harris and Gentile 
cases are based on what must be shown in order to charge the defendant 
with liability rather than what must be shown to justify an affirmative 
answer on the issue of negligence. The combined findings on issues 
both of negligence and contributory negligence are necessary to deter- 
mine liability. 
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No valid reason appears why the contributory negligence of the 
plaintiff should not be deemed included in the term ‘“‘negligence of some 
other person or agency.” Numerous cases are authority for the propo- 
sition that where there is evidence of negligence on the part of the 
defendant and likewise of a third party, which negligence is not at- 
tributable to the plaintiff, the defendant is liable if its negligent act 
constituted one of the proximate causes of the injury. Sample v. Spen- 
cer, 222 N.C. 580, 24 S.E. 2d 241; Rattley v. Powell, 223 N.C. 134, 25 
S.E. 2d 448. Again, liability is spoken of, and liability is not deter- 
mined by the issue of negligence alone. Where the question of lability 
involves issues of negligence and contributory negligence it 1s sufficient 
for the court to charge that if the jury finds from the evidence and by 
its greater weight that the defendant was negligent and that his negli- 
gence was the proximate cause, or one of the proximate causes of the 
plaintiff’s injury, it should answer the issue, “yes”; otherwise, “no.” 
And on the issue of contributory negligence it is sufficient to charge 
that if the jury finds from the evidence and by its greater weight that 
the plaintiff was also negligent and that his negligence contributed to 
his injury as one of the proximate causes thereof, it should answer the 
issue, ‘‘yes,” otherwise, “no.” We think the confusion has arisen in 
attempting to apply the rule of liability when charging on the single 
issue of negligence. When contributory negligence is also involved, 
liability can only be determined by the answer to both issues. Fully 
sustaining the foregoing are the cases of Hinnant v. Power Co., 187 
N.C. 288, 121 S.E. 540; Bullard v. Ross, 205 N.C. 495, 171 S.E. 789; 
Godwin v. Cotton Co., 238 N.C. 627, 78 S.E. 2d 772. 

In the three cases just cited, issues of negligence and contributory 
negligence were presented. The Hinnant case involves the following 
instruction to the jury: “You not only have to find that the injury was 
the result of negligence upon the part of the defendant, but you have to 
go further and find that the negligence was the proximate cause or one 
of the proximate causes of plaintiff’s intestate’s death. In a case of 
this character there may be one proximate cause of the injury, or there 
may be more than one. There may be an indefinite number of causes 
which resulted in the death which are proximate causes, and it is for 
you to say, when you come to this question, whether or not you find that 
the defendant was guilty of negligence in occasioning this injury, and 
if such negligence was the proximate cause or one of the contributing 
proximate causes of his death. Proximate cause is that which, in 
natural and continuous sequence, unbroken by any new and independ- 
ent cause, produces the event, and without which the event would not 
have occurred. That is the legal definition of proximate cause.” In 
passing on that charge, this Court had the following to say: “We think 
the charge, under the facts and circumstances of the case, is in accord 
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with the decisions of this Court.” Citing Drum v. Miller, 185 N.C. 204, 
47 S.E. 421; Ramsbottom v. R. R., 188 N.C. 38, 50 S.E. 448; Fisher v. 
New Bern, 140 N.C. 506, 53 S.E. 342; Harton v. Telephone Co., 141 
N.C. 455, 54 S.E. 299; Ward v. R. R., 161 N.C. 179, 76 S.E. 717; Paul 
v. R. R., 170 N.C. 280, 878.E. 66; Taylor v. Lumber Co., 173 N.C. 112, 
91 S.E. 719; Lea v. Utilities Co., 175 N.C. 459, 95 S.E. 894; Stultz v. 
Thomas, 182 N.C. 470, 109 S.E. 361. 

In Bullard v. Ross, supra, in referring to a charge on contributory 
negligence, the Court said: ‘‘We find no error in the instruction relating 
to the second issue. There may be concurrent proximate causes of an 
injury. White v. Realty Co., 182 N.C. 536, 109 S.E. 564; Harton v. 
Tel. Co., supra.” In that case issues of negligence and of contributory 
negligence were before the jury. 

In the case of Godwin v. Cotton Co., supra, the following charge was 
up for review: “. . . if you find the truck driver was negligent, and 
that his negligence was the proximate cause of the injury to Mrs. 
Godwin, and then you further find that she was negligent and that her 
megligence combined and concurred with his negligence and was the 
proximate cause of her injury, then you would answer the second issue, 
yes.” In ordering a new trial, this Court said: “It is clear that if the 
negligence of the defendant was the proximate cause of the plaintiff’s 
injuries, and not merely a proximate cause or one of the proximate 
causes thereof, then the negligence of the plaintiff, if any, would not 
constitute contributory negligence. Construction Co. v. R. R., 184 N.C. 
179, 113 S.E. 672. On the other hand, if the negligence of the plaintiff 
was the proximate cause of her injuries, the idea of negligence on the 
part of the defendant would be excluded. Godwin v. BR. R., 220 N.C. 
281, 17 S.E. 2d 137; Absher v. Raleigh, 211 N.C. 567, 190 S.E. 897; 
Wright v. Grocery Co., 210 N.C, 462, 187 S.E. 564; Newman v. Coach 
Co., 205 N.C. 26, 169 8.E. 808; Lunsford v. Mfg. Co., 196 N.C. 510, 146 
S.E. 129; .. .” The negligence of each party was a proximate cause; 
the negligence of neither was the proximate cause. The concurrence of 
a proximate cause resulting from the defendants’ negligence and a 
proximate cause resulting from plaintiff’s contributory negligence pro- 
duce the proximate cause or causes of the injury. 

In view of what has already been said, it appears the Court imposed 
an undue burden on the plaintiff by requiring him to show by the 
greater weight of the evidence that the defendants’ negligence was the 
proximate cause of the plaintiff’s injuries in order to entitle him to a 
favorable answer on the issue of the defendants’ negligence. This in- 
struction was favorable to the defendants. They were not prejudiced 
thereby and cannot be heard to complain. 

The only question remaining is whether the case should be sent back 
for a new trial because the judge in one instance inadvertently placed 
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on the defendants the burden of showing by the greater weight of the 
evidence that the plaintiff’s contributory negligence was the proximate 
cause of the plaintiff’s injury. Repeatedly in the charge the trial judge 
placed the burden on the defendants of satisfying the Jury by the 
greater weight of the evidence that the plaintiff’s contributory negli- 
gence was a, or one of, the proximate causes of his injury. Also the 
court charged that if the negligence of both contributed to the injury 
and damage, neither could recover. In the charge on contributory 
negligence the interchange of “the” for “a” one time was apparently an 
inadvertence, an oversight, a slip of the tongue, on the part of the trial 
judge. The issues of negligence and contributory negligence were clear- 
cut and the evidence thereon sharply in conflict. Construing the charge 
as a whole it is difficult to believe the jury was or could have been 
misled. What is said here is not intended as a relaxation of the rule 
that where conflicting charges are given on a material aspect of the case 
a new trial will be awarded on the theory that the jury cannot tell in 
which instance the judge charged correctly. Owens v. Kelly, 240 N.C. 
770, 84 S.E, 2d 163; Morgan v. Oil Co., 238 N.C. 185, 77 S.E. 2d 682; 
Green v. Bowers, 230 N.C. 651, 55 S.E. 2d 192; Templeton v. Kelley, 
217 N.C. 164, 7 S.E. 2d 380. 

When the charge is considered contextually and as a whole, the slip 
of the tongue in the one instance cannot be considered as anything more 
than a highly technical deviation from the correct rule, too microscopic 
to have been misunderstood by the jury or to have affected the outcome. 
Appellants must not only show error, but that the error amounted to 
a denial of a substantial mght. Spears v. Randolph, 241 N.C. 659, 86 
S.E. 2d 263; Billings v. Renegar, 241 N.C. 17, 84 S8.E. 2d 268; Johnson 
v. Heath, 240 N.C. 255, 81 S8.E. 2d 657; Collins v. Lamb, 215 N.C. 719, 
2 S.E. 2d 863. The record fails to disclose a valid reason why the ver- 
dict should be disturbed. 

No error. 


CLIFTON LOUIS BARBOUR v. EDWARD SCHEIDT, CoMMISSIONER OF 
Motor VEHICLES. 
(Filed 1 May, 1957) 
1. Appeal and Error § 21— 


An appeal in itself presents the question whether the findings of fact are 
sufficient to support the judgment and whether error of law appears on the 
face of the record, 


2. Criminal Law § 60a— 


The payment of costs constitutes no part of the punishment in a crim- 
inal case. 
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Prayer for judgment continued upon payment of the costs is not a final 
disposition of a criminal prosecution from which an appeal would lie, but 
the cause remains in the court for appropriate action upon motion. 


4. Same: Automobiles § 2— 


Where, in prosecutions for speeding, prayer for judgment is continued 
upon payment of the costs, there are no final convictions within the pur- 
view of G.S. 20-24(c), and defendant’s license to drive may not be revoked 
therefor pursuant to G.S. 20-16. 


AppEAL by petitioner from Seawell, J., October Civil Term 1956 of 
WAKE. | 

On 19 December 1955 the petitioner was found guilty in Harnett 
County Recorder’s Court of speeding 65 miles per hour, and after ver- 
dict an order was entered continuing prayer for judgment upon payment 
of costs. 

Likewise, on 28 June 1956 the petitioner was found guilty in the 
Superior Court of Wake County of speeding 65 miles per hour. After 
verdict, the presiding judge entered the following order: ‘Prayer for 
judgment continued for two years upon payments of costs.” 

No judgment has been imposed in either of the aforesaid cases. The 
petitioner paid the costs in each case and interposed no objection to the 
entry of the respective orders. 

Based on the record in these cases, the Commissioner of Motor Vehi- 
eles, on 11 July 1956, issued an order pursuant to the provisions of GS. 
20-16(9) suspending the petitioner’s driver’s license for a period of six 
months. 

On 17 August 1956, at the request of the petitioner for a hearing to 
the end that the order of suspension be revoked, a hearing was held 
before a hearing officer of the Department of Motor Vehicles as author- 
ized by G.S. 20-16(c). Thereafter, the petitioner was advised that the 
suspension order would remain in effect. The petitioner appealed in 
apt time to the Superior Court of Wake County, as authorized by GS. 
20-25. Upon the facts as set out herein the matter was heard by his 
Honor Malcolm B. Seawell, Judge holding the courts of the Tenth Judi- 
cial District, sitting without a jury, at the October Term 1956 of the 
Wake Superior Court. His Honor held that the petitioner has within a 
period of twelve months been “convicted” on two charges of speeding in 
excess of 55 miles per hour, and upheld the action of the respondent 
Commissioner of Motor Vehicles in suspending the license of the peti- 
tioner pursuant to the provisions of G.S, 20-16. 

Judgment was entered accordingly and the petitioner appeals, assign- 
ing error. 
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Charles W. Daniel and Carl P. Holleman for petitioner. 
Attorney-General Patton, Assistant Attorney-General Giles, and 
Kenneth Wooten, Jr., for the State. 


Denny, J. The appellant took no exception to any finding of fact 
or to the signing of the judgment. He merely gave notice of appeal to 
this Court. Consequently, our review is limited to the question as to 
whether the findings of fact are sufficient to support the judgment and 
whether error of law appears on the face of the record. City of Golds- 
boro v. R. R., ante, 101; Bailey v. Barley, 248 N.C. 412, 90 8.E. 2d 696; 
Dellinger v. Bollinger, 242 N.C. 696, 89 S.E. 2d 592; In re Blalock, 233 
N.C. 498, 64 S.E. 2d 848; Gibson v. Insurance Co., 282 N.C. 712, 62 S.E. 
2d 320. 

G.S. 20-24(c) contains the following provision: “For the purpose of 
this article the term ‘conviction’ shall mean a final conviction.” 

The appellant takes the position that a conviction in a criminal case 
is not final within the meaning of the above provision in the statute, 
where no judgment is imposed on the verdict, but merely an order is 
entered continuing prayer for judgment upon payment of costs. 

We have repeatedly held that where no judgment has been imposed 
on a verdict in a criminal case, an appeal must be dismissed as prema- 
ture. S. v. Kay, 244.N.C. 117, 928.E. 2d 667; S. v. Koone, 243 N.C. 628, 
91 S.E. 2d 672; S. v. Smith, 95 N.C. 680; S. v. Hedrick, 95 N.C. 624; 
S. v. Saunders, 90 N.C. 651; S. v. Woodfin, 85 N.C. 598; S. v. Wiseman, 
68 N.C. 203; S. v. Batley, 65 N.C. 426. 

In the case of S. v. Burnett, 174 N.C. 796, 93 S.E. 473, L.R.A. 1918A 
955, at the May Term 1917 of the Superior Court of Wayne County, the 
defendant was indicted for conducting a bawdy house. The defendant 
entered a plea of nolo contendere, and prayer for judgment was con- 
tinued upon payment of the costs. At the August Term 1917 of said 
court, the solicitor moved for judgment, the defendant being present 
and represented by counsel who excepted to the motion. Judgment was 
imposed. Upon appeal to this Court the defendant contended that the 
payment of the costs was the punishment inflicted in the case and that 
no further punishment could be imposed. The Court said, “The Judg- 
ment in this case was continued upon payment of the cost, which plainly 
‘gave the solicitor the right to pray judgment at any time. Of course, 
notice should be given and the defendant allowed a hearing, as was 
‘done in this case.” S. v. Miller, 225 N.C. 213, 34 S.E. 2d 148; S. v. 
Graham, 225 N.C. 217, 348.E. 2d 146. 

In S. v. Everitt, 164 N.C. 399, 79 S.E. 274, this Court, in dealing with 
the effect of a judgment suspended upon payment of costs and other 
conditions, quoted with approval from the case of Com. v. Dowdican’s 
Bail, 115 Mass. 138, in which it was held to be proper “when the court 
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is satisfied that, by reason of extenuating circumstances, or of the pend- 
‘ency of a question of law in a like case before a higher court, or other 
sufficient cause, public justice does not require an immediate sentence, 
to order, with the consent of the defendant and the attorney for the 
Commonwealth, and upon such terms as the court in its discretion may 
impose, that the indictment be laid on file; and this practice has been 
recognized by statute. Such an order is not equivalent to a final judg- 
ment, or to a nolle prosequi or discontinuance, by which the case is put 
out of court; but is a mere suspending of active proceedings in the case, 
which dispenses with the necessity of entering formal continuances upon 
‘the dockets, and leaves it within the power of the court at any time, 
upon the motion of either party, to bring the case forward and pass any 
lawful order or judgment therein. Neither the order laying the indict- 
ment on file nor the payment of costs, . . . entitled the defendant to be 
finally discharged.” The payment of costs constitutes no part of the 
punishment in a criminal case. S. v. Crook, 115 N.C. 760, 20 8.E. 513, 
29 L.R.A. 260; 15 Am. Jur., Criminal Law, section 486, page 140. 

In the case of Berman v. United States, 8302 U.S. 211, 82 L. Ed. 204, 
Chief Justice Hughes, speaking for the Court, said: “To create finality 
it was necessary that petitioner’s conviction should be followed by sen- 
tence (Hill v. United States, 298 U.S. 460, 80 L. Ed. 1283), but, when so 
followed the finality of the judgment was not lost because execution was 
suspended.” 

However, where there is a conviction and a sentence imposed, the fact 
that the court may suspend the judgment or its execution upon payment 
of costs or other conditions, and no appeal is taken, the judgment will 
be considered final when the time for appealing the case has expired, 
and the defendant may not be heard thereafter to complain on the 
ground that his conviction was not in accord with due process of law. 
GS. 15- 197; S. v. Miller, swpra. But, where a defendant appeals, 
although the judgment may have been suspended, it will not be deemed 
a final conviction unless the judgment of the trial court is upheld by the 
appellate court. Arbuckle v. State, 182 Tex. Cr. R. 371, 105 S.W. 2d 
219; Adams v. State, 136 Tex. Cr. R. 331, 125 S.W. 2d 583; Ashcraft v. 
State, Okla. Cr. App., 94 P. 2d 939. 

In this connection, under the provisions of G.S. 20-17, it is mandatory 
upon the Department of Motor Vehicles to revoke the license of any 
operator upon receiving the record of such operator’s conviction for any 
one of certain enumerated offenses when such conviction has become 
final. Parker, J., speaking for the Court in construing this statute in 
the case of Harrell v. Scheidt, 248 N.C. 735, 92 8.E. 2d 182, said: ‘‘The 
provisions of G.S. 20-17 . . . become effective only after judgments of 
conviction have become final. . . . These statutes, G.S. 20-17 and GSS. 
20-19(d) emphasize the effect of a conviction, and the result following 
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the imposition of punishment fixed by the court in the judgment on the 
conviction. No action or order of the court is required to put the revo- 
cation of the license into effect.”’ 

Hence, it is our view that the conviction alone, without the imposi- 
tion of a judgment from which an appeal might be taken, is not a final 
conviction within the terms of G.S. 20-24(c). Smith v. Commonwealth, 
134 Va. 589, 113 S.E. 707. | 

In 24 C.J.S., Criminal Law, section 1556, page 17, it is said: “In the 
restricted or technical legal sense in which it 1s sometimes used, convic- 
tion means the final consummation of the prosecution against the 
accused including the judgment or sentence rendered pursuant to a ver- 
dict, confession, or plea of guilty. Frequently the term is used to denote 
the judgment or sentence itself, or to signify both the ascertaining of 
the guilt of accused and judgment thereon by the court. A judgment 
or sentence is indispensable to a conviction in this sense of the term, 
and the mere ascertainment of guilt by verdict or plea, which satisfies 
the ordinary legal definition of conviction, does not suffice. In con- 
struing the term conviction, it has been held that the technical meaning 
ought not to be attributed to it, unless there is something in the context 
to indicate that it was used in such sense.”’ 

In Smith v. Commonwealth, supra, the trial involved the question of 
the removal of Smith from office on the ground that he had been con- 
victed of an act constituting a violation of a penal statute involving 
moral turpitude. On the trial below, the court had instructed the jury 
in substance that the verdict of the jury in the Federal court of itself 
constituted a conviction of the accused of the offense charged against 
him in that court, without the verdict being followed by any judgment 
of the Federal court convicting the accused of said offense. The Su- 
preme Court of Appeals of Virginia said: ‘We are of the opinion that, 
as applied to a case such as that in judgment . . . the word ‘conviction’ 
in the statute in question means conviction by Judgment, and requires 
a judgment of conviction, in addition to the verdict of the jury.” 

In view of the provision in G.S. 20-24(c) to the effect that a ‘“convic- 
tion,” when used in Article 2 of the Uniform Driver’s License Act, shall 
mean a final conviction, it would seem to require that before a license 
may be revoked pursuant to the provisions of G.S. 20-16(9), there must 
be a conviction of two or more offenses enumerated in subsection (9) 
of the statute, followed by a judgment from which an appeal might have 
been or may be taken. 

In neither case, upon which the Commissioner of Motor Vehicles 
relies as the basis for the exercise of his discretionary power to suspend 
the license of the petitioner, was there a judgment of any kind imposed. 
Therefore, we conclude that the court below was in error in upholding 
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the order of the Commissioner of Motor Vehicles suspending the peti- 
tioner’s driver’s license, 

The judgment below is 

Reversed. 


PETER KELLY v. JOHN KELLY anp Wirt, BETTY G. KELLY (ORIGINAL 
PARTIES DEFENDANT), AND FRANKLIN COUNTY (ADDITIONAL PARTY 
DEFENDANT). 


(Filed 1 May, 1957.) 
1, Taxation § 40— 


In a tax foreclosure suit under C.S. 8037 as rewritten in Section 4, 
Chapter 221, Public Laws of 1927, the order of publication of notice of 
summons and the notice pursuant to such order must contain a description 
of the land which is in fact and in law sufficient to identify the land in 
itself or by reference to something extrinsic to which the notice refers, and 
in the absence of such sufficient description, the foreclosure proceeding is 
fatally defective. 


2. Ejectment § 17— 


Where, in an action in ejectment, plaintiff introduces evidence that he 
and defendants claim from a common source and that there was a fatal 
defect in the tax foreclosure forming a link in defendants’ chain of title, 
nonsuit should be denied. 


3. Same— 


In an action in ejectment, nonsuit may not be properly entered on de- 
fendant’s claim of title by adverse possession, but such claim raises an 
issue or issues to be submitted to the jury upon proper charge of the court. 


AppEAL by plaintiff from Seawell, J., at February-March Term 1956, 
Civil Term of FRANKLIN. 

Civil action to recover two tracts of land in Franklin County, de- 
scribed by reference to two certain deeds to Sam Kelly, Sr. 

The record and case on appeal reveal that an action entitled the same 
as above set forth was considered on appeal to this Court, and reported 
in 241 N.C. 146, 84 8.E. 2d 809, in opinion filed 24 November, 1954, in 
which the judgment therein was modified and affirmed; and that the 
present action was instituted by plaintiff, Peter Kelly, on 17 March, 
1955. 

Reference to the opinion of this Court so reported discloses that there 
the plaintiff was seeking to recover two tracts of land in Franklin 
County, North Carolina, containing 13.12 and 15.68 acres, more or 
less, respectively. For further factual data in regard thereto reference 
is here made to facts there recited. And the Court having then de- 
clined to consider or express an opinion of plaintiff’s contention (1) 
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that proper service of publication was not obtained on Sam Kelly, Jr., 
in the tax foreclosure proceeding pursuant to which defendant John 
Kelly claims to have obtained title to the lands in question, or (2) as 
to the sufficiency of the description of the property in the tax fore- 
closure proceeding, plaintiff paid the costs of the former action, Kelly 
v. Kelly, supra, and instituted the present action as above stated, for 
recovery of the lands involved in former action. 

I. And upon trial in Superior Court, for the purpose of attack, and 
for the purpose of showing that plaintiff and defendants claim under a 
common source of title, and for no other purpose, plaintiff introduced 
in evidence the entire judgment roll in tax suit No. 1008, being the 
original papers filed in the office of the Superior Court of Franklin 
County, in action to foreclose certificate of tax sale, in Superior Court 
of Franklin County, North Carolina, entitled “County of Franklin, 
plaintiff v. Sam Kelly, Jr., and wife, Lillian Kelly,” comprised of the 
following: (1) Summons, dated 29 August, 19380, for Sam Kelly and 
wife, Lillian Kelly—showing the printed form of return not filled out 
and not signed. 

(2) Complaint, verified by G. L. Cooke, County Accountant and 
Auditor of Franklin County, alleging among other things “that for the 
year 1928 there was listed for taxation in the name of Sam Kelly, Jr., 
a certain tract of land situate in Louisburg Township, Franklin County, 
State of North Carolina, and more particularly described as follows 
to wit: ‘28A Hawkins’;” and “that the Board of County Commissioners 
for Franklin County duly levied a tax against the above described 
lands for the year 1928; that said taxes attached to and became a len 
upon the lands described on June 1, 1928, and on account of failure of 
defendants to pay said taxes, and same are now a first hen upon said 
lands; that for failure to pay said taxes when due the sheriff of Frank- 
lin County, after due advertisement as by law required, sold the above 
described land at public auction at the courthouse door in Louisburg, 
N. C., on June 3, 1929, for said taxes, at which sale the County of 
Franklin became the last and highest bidder at the price of $19.80, and 
received from said sheriff a certificate of sale for said lands, which 
certificate 1s now the property and in the possession of plaintiff, and 
same will be offered in evidence when in the trial of the cause it may 
become necessary; and that although plaintiff has made repeated de- 
mands upon defendants for payment of aforesaid taxes, as represented 
by the certificate of sale, as above set out, they have failed and 
refused to pay same, and there is now due and owing from defendants 
to plaintiff the amount bid for said lands with interest thereon as al- 
lowed by jaw,” and containing prayer for relief specifically set forth. 

(3) Certificate of sale of real estate for taxes—1008—dated June 38, 
1929, as above set forth, describing the land as “the following described 
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real estate in said County and State, to wit: 28 acres Hawkins listed 
by Sam Kelly, Jr., in Louisburg Township.” 

(4) Order of publication of notice, pursuant to Section 2, Chapter 
334, N. C. Public Laws 1929, to all persons, other than the above named, 
who claim any interest in the subject matter of this action to appear, 
present, set up and defend their claim within six months, etc. 

(5) An affidavit (signed by G. L. Cooke and sworn to Sept. 16, 1930) 
praying order for service of notice of summons by publication to de- 
fendants Sam Kelly, Jr., and wife, Lillian Kelly, in which affidavit, 
among other things, it is set forth that ‘this is an action brought by 
Franklin County for the purpose of foreclosing a tax sale certificate 
issued for taxes due on a certain tract or parcel of land situate in the 
aforesaid county and State;”... 

(6) Order of Clerk of Superior Court of Franklin County, dated 
Sept. 16, 1930, for service of summons on Sam Kelly, Jr., and wife, 
Lillian Kelly, by publication of notice thereof in which order it is 
recited among other things that “it further appearing that a cause of 
action exists against the defendants for the purpose of foreclosing a tax 
sale certificate issued for taxes due on real estate listed for taxation in 
the name of Sam Kelly, Jr., .. . defendants herein,” and, therefore, 
it is ordered that there be set forth the title of the action, the purpose of 
same, and requiring defendants to appear at the office of the Clerk of 
Superior Court of Franklin County, in the courthouse at Louisburg, 
IN. C., on October 10, 1930, and answer or demur to the complaint of 
plaintiff, 

(7) Notice of publication under caption of action dated September 
16, 1930, and signed by Clerk of Superior Court, to defendants Sam 
Kelly, Jr., and wife Lillian Kelly to “take notice that an action entitled 
as above has been commenced in the Superior Court of Franklin 
County, North Carolina,” for the purpose of foreclosing tax sale certifi- 
cate issued for 1928 taxes due on real estate listed for taxation in the 
name of Sam Kelly, Jr.,” and that “the said defendants will take notice 
that Sam Kelly, Jr., and wife, Lillian Kelly, are required to appear at 
the office of Clerk of Superior Court in Louisburg, N. C., on 10th day 
of October, 1930, and answer or demur to the complaint,” etc. 

(Note: It was stipulated and agreed in open court by plaintiff and 
defendants that the foregoing notice was published in the Franklin 
Times, a newspaper published in Franklin County, in the issues dated 
19 September, 1930, 26 September, 1980, 3 October, 1930, and 10 Octo- 
ber, 1930, and that further proof of publication was waived.) 

(8) Interlocutory Judgment of Foreclosure, under caption “Franklin 
‘County v. Sam Jelly, Jr., and wife, Lillian Kelly, and all other persons 
claiming any interest in the lands herein described” . . . bearing date 
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Noy. 10, 1930, and purporting to be signed “J. J. Young, deceased— 
2-1-49—nunc pro tunc by John W. King, Clerk of Superior Court,” in 
the handwriting of John W. King, Clerk of Superior Court. In this 
purported interlocutory judgment of foreclosure two tracts of land are 
described by specific metes and bounds, as containing 13.12 acres and 
15.68 acres more or less. 

(9) Report of sale to Franklin County as last and highest bidder at 


$178.00, dated Dec. 22, 1930. Filed December 22, 1930 
CSC 


(10) Newspaper clippings of notice of sale dated Nov. 17, 1980, 
signed by G. M. Beam, Com’r. 

(11) Final decree, dated 9th day of June, 1931 (Signed) J. J. Young, 
Clerk of Superior Court, including confirmation of sale and ordering 
execution of deed, and that county be put into possession. 

II. Plaintiff offered in evidence, without objection, (a) deed from 
Sam Kelly, Jr., and wife, to Peter Kelly and wife, as tenants by the 
entirety, dated 27th day of April, 1948, purporting to convey the two 
tracts of land in controversy with full covenants of seizin, right to con- 
vey, freedom from encumbrances and general warranty. Signed, sealed 
and acknowledged and filed for registration at 9 A. M., May 1, 1948. 
It appears that the wife of Peter Kelly had died prior to the institution 
of this action. 

(b) Deed from Sam Kelly and wife, Delany Kelly to Sam Kelly, Jr., 
dated May 25, 1918, purportedly conveying two tracts of land in con- 
troversy, with full covenants, etc. Signed, sealed and acknowledged 
and filed for registration May 25, 1918 at 2 o’clock P. M., and registered 
same date. 

(c) For purpose of showing that plaintiff and defendants claim under 
a common source of title, and for the purpose of attack, and for no other 
purpose, plaintiff introduced in evidence (1) the record of deed from 
G. M. Beam, Commissioner, to Franklin County, purporting to have 
been executed pursuant to order of foreclosure above referred to, and to 
convey land in controversy; and (2) the record of the deed from County 
of Franklin to John Kelly, recorded in Book 440, p. 117 of Franklin 
County Registry—purporting to convey the two tracts of land here in 
controversy. 

All the parties stipulated that the volumes containing the records of 
deeds introduced in evidence by plaintiff are official records from the 
office of Register of Deeds of Franklin County, and the official tax judg- 
ment docket from office of Clerk of Superior Court, and that further 
proof of their authenticity was waived. 

Plaintiff offered other evidence and testimony of witnesses, which 
need not now be recited. 
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At the close of the evidence of plaintiff, motion of defendants for 
judgment as of nonsuit was entered by the court. Plaintiff excepted 
thereto, and appeals to Supreme Court and assigns error. 


John F. Matthews for Plaintiff Appellant. 
Gaither M. Beam and Edward F, Yarborough for Defendants Ap- 
pellees. 


WINBORNE, C. J. Plaintiff, appellant, assigns as error the ruling of 
the trial court in allowing motion for judgment as of nonsuit, and the 
entry of judgment dismissing the action. It is pointed out that the 
description of the subject matter of suit to foreclose tax sale certificate, 
as shown upon the face of the judgment roll therein, is insufficient, and 
fails to meet the requirement of the statute prescribing procedure in 
such cases. 

In this connection the statute, C.8S. 8037, as re-written in Section 4 
of Chapter 221, Public Laws 1927, in effect when the tax foreclosure 
suit here involved was pending, required that the person in whose name 
the real state shall be listed for taxation, together with the wife or 
husband, if married, shall be made defendants in said action and shall 
be served with process as in civil actions. Moreover, the statute re- 
quires that notice by posting at the courthouse door shall be given to 
all persons claiming any interest in the subject matter of the action to 
appear, present and defend their claims; and that “the court shall 
require a description which is in fact and in law sufficient description of 
the real estate to be set out in the published notice.” Comrs. of Beau- 
fort v. Rowland, 220 N.C. 24, 165.E. 2d 401. 

Sufficient description of the land must be such as is certain in itself 
or capable of being reduced to certainty by reference to something 
extrinsic to which the notice refers. 

Indeed, this Court has uniformly recognized the principle that a deed 
conveying land, or a contract to sell and convey land, or a memorandum 
thereof, within the meaning of the statute of frauds, G.S. 22-2, must 
contain a description of the land, the subject matter thereof, either 
certain in itself or capable of being reduced to certainty by reference to 
something extrinsic to which the deed, contract or memorandum refers. 
The principle has been the subject of these recent decisions in which 
earlier decisions are cited and assembled. Searcy v. Logan, 226 N.C. 
562, 39 S.E. 2d 593; Self Help Corp. v. Brinkley, 215 N.C. 615, 2 8.E. 
2d 889; Hodges v. Stewart, 218 N.C. 290, 10 S.E. 2d 723; Comrs. of 
Beaufort v. Rowland, supra; Stewart v. Cary, 220 N.C. 214, 17 S.E. 2d 
29; Duckett v. Lyda, 223 N.C. 356, 26 S.E. 2d 918; Peel v. Calais, 224 
N.C, 421, 31 S.E. 2d 440; Plemmons v. Cutshall, 234 N.C. 506, 67 S.E. 
2d 501; Linder v. Horne, 287 N.C, 129, 74 8.E. 2d 227; Cherry v. Ware- 
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house Co., 237 N.C. 362, 75 S.E. 2d 124; Powell v. Mills, 237 N.C. 582, 
75 S.E. 2d 759; Holloman v. Davis, 238 N.C. 386, 78 5.E. 2d 143; Deans 
v. Deans, 241 N.C. 1, 84 S.E. 2d 321; Harth v. Roper, 242 N.C. 489, 
88 S.E. 2d 142; Baldwin v. Hinton, 243 N.C. 118, 90 8.E. 2d 316; Brown 
v. Hurley, 243 N.C. 188, 90 8.E. 2d 324; Trust Co. v. Wolfe, 243 N.C. 
469, 91 S.Io. 2d 246. (Compare Johnston County v. Stewart, 217 N.C. 
334, 7 S.E. 2d 708.) 

In the light of these requirements of the statute C.S. 8037 as so re- 
written, neither the order of publication of notice pursuant to Section 2 
of Chapter 334, Public Laws 1929, nor the notice pursuant to order of 
publication of notice of summons for Sam Kelly, Jr., and his wife con- 
tains a description which is in fact and in law sufficient description to 
identify the land involved in the tax foreclosure,—and to inform those 
to whom the notices were directed what lands were involved. 

Hence the Court is constrained to hold that there is fatal defect in 
the tax foreclosure proceeding, and, therefore, plaintiff’s record title 
from the common source is superior to that of defendant. Nevertheless 
defendant pleads that he has ripened title to the lands involved by 
adverse possession. This raises an issue or issues in that respect which 
must be submitted to a jury under proper charge of the court. 

For reasons stated the judgment from which appeal is taken is 

Reversed. 


MRS. MILLICENT T. NORRIS vy. KING DAVID JOHNSON, Oricinat Ds- 
FENDANT, AND CHARLES S. NORRIS, ADDITIONAL DEFENDANT. 


(Filed 1 May, 1957.) 
1. Torts § 6— 

G.S. 1-240 creates as to parties jointly and severally liable a new right, 
so that when one joint tortfeasor is sued alone he may join other joint tort- 
feasors for contribution under the statute without permission from the 
original plaintiff. 


Where one joint tortfeasor has others joined for contribution, he is, as 
to the new defendants, a plaintiff and must establish his right of action, 
and such additional defendants may assert any appropriate defense to the 
cross action without regard to relevancy to the claim of plaintiff. 


3. Same— 

Where the original defendant has another joined as additional defend- 
ant for contribution on the ground of their coneurring negligence in pro- 
ducing plaintiff’s injury, the additional defendant may file a counterclaim 
against the original defendant for damages to the additional defendant’s 
property allegedly resulting from the negligence of the original defendant, 
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and such counterclaim is improperly stricken upon motion of the original 
defendant. 


4, Same— 


An additional party joined under G.S. 1-240 on the cross action of the 
original defendant for contribution is not entitled to nonsuit at the close 
of plaintiff’s evidence, the sufficiency of the evidence on the cross action 
being determinable only after the original defendant has introduced his 
evidence in support thereof. 


5. Same: Automobiles § 48—Driver of each car may be guilty of concur- 
ring negligence in causing collision at intersection controlled by traffic 
lights. 

Driver of each car colliding at an intersection controlled by traffic lights 
may be guilty of concurring negligence, since, notwithstanding the negli- 
gence of the one in entering the intersection against the red light, the other 
may be guilty of concurring negligence in failing to maintain a proper 
lookout and seeing the other’s disobedience to the traffic light in time to 
have avoided the collision, and therefore, in an action by a passenger in 
one of the cars against the driver of the other, in which the driver of the 
first car is joined for contribution by the original defendant, motion to 
nonsuit the cross action on the ground that there was no evidence tending 
to establish that the drivers were joint tortfeasors, should be denied. 


Apprau by Charles 8. Norris from Bundy, J., January 1957 Civil 
Term of HARNETT, 

Millicent T. Norris brought suit against King David Johnson to 
recover for personal injuries sustained in a collision between an auto- 
mobile owned and operated by her husband, Charles S. Norris, and a 
pickup truck owned and operated by defendant Johnson. Plaintiff 
alleged that the collision was caused by the negligence of defendant 
Johnson. She alleged that the driver of the vehicle in which she was 
riding was free of negligence. 

Defendant Johnson answered. He denied each allegation of negli- 
gence and alleged that the collision was due to the negligence of the 
operator of the vehicle in which plaintiff was riding, and that his negli- 
gence was the sole proximate cause of the collision. He then alleged 
if in fact the collision was in any way due to his (Johnson’s) negligence, 
Charles 8. Norris, by his (Norris’s) negligence, contributed to plaintiff’s 
injuries, and answering defendant was entitled to have Charles S. Norris 
made a party defendant for contribution. Thereupon an order was 
entered making Charles S. Norris a party defendant. 

Charles S. Norris filed an answer admitting the allegations of the 
complaint and denying the allegations of negligence set out in Johnson’s 
answer. As a further defense and by way of counterclaim he alleged 
that his automobile had been damaged in the collision, that the damage 
was due to the negligence of defendant Johnson, and prays to recover 
for his damage. | 
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The answer and counterclaim of defendant Norris was not served on 
defendant Johnson. When the case was called for trial, defendant 
Johnson demurred ore tenus and moved to strike as sham and irrelevant 
the counterclaim of defendant Norris. The demurrer and motion to 
strike were allowed and defendant Norris excepted. 

The court submitted three issues to the jury: (1) negligence of de- 
fendant Johnson, which was answered in the affirmative; (2) damage to 
plaintiff, which was answered in the sum of $1000; (3) negligence of 
defendant Norris contributing to plaintiff’s injuries, which was answered 
in the affirmative. Judgment was entered that plaintiff recover of 
defendant Johnson $1000 and costs and that the defendant Johnson 
recover of defendant Charles 8S. Norris one-half of the amount for 
which he, Johnson, was adjudged liable. Defendant Charles 8. Norris 
excepted and appealed. 


Fletcher & Lake for defendant appellant. 
Nance, Barrington & Collier for defendant appellee. 


RopMaNn, J. Defendant Norris, by appropriate assignment of error 
presents for determination the correctness of the ruling striking out his 
counterclaim. If he had the right to assert against Johnson in this 
action his claim for damages, his rights have been prejudicially re- 
stricted. 

Appellee Johnson does not here contend that the counterclaim is sub- 
ject to a demurrer for failure to state a cause of action or for misjoinder 
of parties and causes of action. He asserts that the claim of appellant 
Norris for damage to the automobile is in no way related to plaintiff’s 
claim for personal injuries, and since it presents no defense to the cause 
being tried, it should be stricken. He cites in support of his motion 
Howell v. Ferguson, 87 N.C. 1138; Horton v. Perry, 229 N.C. 319, 49 S.E. 
2d 734; and Wrenn v. Graham, 236 N.C. 719, 74 S.E. 2d 232. First 
appearances might seem to support his view, but closer examination 
will demonstrate its fallacy. In the cases cited the named plaintiff was 
seeking to hold defendants for wrongs assertedly done to plaintiff. The 
rights of defendants inter se were of no concern to plaintiff; so defend- 
ants were not permitted to complicate and delay the action to plaintiff’s 
detriment. 

In this case Millicent T. Norris and Charles S. Norris do not, as 
between themselves, occupy the position of plaintiff and defendant. She 
seeks no redress against appellant and cannot obtain a judgment against 
him. Appellee Johnson could not, except for the statute, G.S. 1-240, 
have insisted on appellant’s appearance as a party. Clark v. Guano 
Co., 144 N.C. 64; Doles v. R. R., 160 N.C. 318, 75 S.E. 722; Bargeon v. 
Transportation Co., 196 N.C. 776, 147 S.E. 299. 
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The enactment of the contribution statute created as to parties jointly 
and severally liable a new right and ready means for the enforcement 
of that right. Hoft v. Mohn, 215 N.C. 397, 2 S.E. 2d 23. 

Now when some, but not all of the parties jointly and severally lable 
are sued, they are permitted in that action to sue those not originally 
joined. They are not required to seek permission from the original 
plaintiff. The right is theirs by virtue of the statute, G.S. 1-240. The 
original defendants are, as to the new defendants, plaintiffs, and as such 
required to establish their right of action. Pascal v. Transit Co., 229 
N.C. 485, 50 S.E. 2d 534. 

The party brought in may, of course, assert any defense appropriate 
to the cause of action asserted against him. He may plead estoppel by 
settlement, Snyder v. Oil Co., 285 N.C. 119, 68 S.E. 2d 805, a judgment 
binding the parties, Stansel v. McIntyre, 287 N.C. 148, 74 8.E. 2d 345. 
It follows that relevancy does not relate to the claim of the original 
plaintiff but to the right of action asserted by the original defendant 
against the party whom he brings in. Defendant appellant was entitled 
to assert his counterclaim. Morgan v. Brooks, 241 N.C. 527, 85 S.E. 2d 
869; Grant v. McGraw, 228 N.C. 745, 46 S.E, 2d 849; Powell v. Smith, 
216 N.C. 242,48.E, 2d 524. 

Appellant, at the conclusion of plaintiff’s evidence, moved for nonsuit 
on defendant Johnson’s cross action. The court was correct in denying 
the motion. That was not an appropriate time for the motion. John- 
son, who was plaintiff as to appellant, had not then presented his case 
against his defendant. 

At the conclusion of all of the evidence appellant again moved for 
nonsuit as to Johnson’s cross action for that there was no evidence tend- 
ing to establish the fact that appellant and appellee were joint tort- 
feasors and hence there could be no contribution. 

The collision occurred at the intersection of Broad Street and Ellis 
Avenue in Dunn. Traffic is controlled at this intersection by a light 
hung over the center, installed and maintained by the town. Appel- 
lant’s vehicle was traveling west on Broad Street. Johnson’s truck was 
traveling north on Ellis Avenue. Each party offered evidence that the 
light, as he approached and entered the intersection, showed green on 
his side and hence red on the intersecting street. Each offered evidence 
from which the jury could find that he entered the intersection first in 
accord with the permission granted by the green light. Each offered 
evidence tending to show that he was traveling at a reasonable rate of 
speed. All agree that the collision occurred at or near the center of the 
intersection. It is not asserted that the view of the drivers was ob- 
structed. The jury might find from the evidence that one of the vehicles 
negligently entered the intersection when warned not to do so by a red 
‘light, but the operator of the other vehicle, by exercising a proper look- 
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out, could and should have seen the disobedience to the signal command 
in time to avoid the collision. If so, the failure to maintain a proper 
lookout proximately causing damage created lability. Marshburn v. 
Patterson, 241 N.C. 441, 85 S.E. 2d 683; Coz v. Freight Lines, 236 N.C. 
72, 72 S.E. 2d 25; Ward v. Bowles, 228 N.C. 273, 45 S.E. 2d 354. The 
jury could, in its attempt to resolve the conflicts in the testimony, find 
that the operator of each motor vehicle was negligent, and that the 
negligence of each contributed to the collision and resulting damage. 
Hence, appellant’s motion to nonsuit at the conclusion of all of the evi- 
dence was properly overruled. 

It is not necessary to consider or discuss appellant’s exceptions and 
assignments of error relating to the charge. 

No exception has been taken to the judgment obtained by the plain- 
tiff, Millicent T. Norris, against King David Johnson. That portion of 
the judgment is not under attack. It stands unaffected by the appeal. 

The rights of appellant Norris and appellee Johnson must be deter- 
mined at a trial where each is permitted to assert his claim and his 
defense. On the appeal of defendant Norris there is 

Error. 


STATE v. ERNEST ROOSEVELT ST. CLAIR. 
(Filed 1 May, 1957.) 


1. Indictment and Warrant § 12— 


Wihen motion to quash the warrant on the ground that it was issued by 
a police officer is not made until after plea of not guilty is entered, the 
motion is addressed to the discretion of the trial eourt and its exercise of 
such discretion is not reviewable on appeal. 


by 


Indictment and Warrant § 10— 


Where defendant’s name appears in the warrant which refers to the 
affidavit, forming a part thereof, the omission of defendant’s name from 
the affidavit is not a fatal defect. G.S. 15-1538. An affidavit form which 
fails to name the person charged is disapproved. 


3. Statutes § 2— 


Chapter 82, Session Laws of 1945, authorizing certain police officers of a 
particular municipality to issue warrants, does not relate to the establish- 
ment of courts inferior to the Superior Court or to the appointment of 
justices of the peace, and therefore does not violate the provisions of 
Article II, Section 29, of the Constitution of North Carolina. 


4, Constitutional Law § 64%— 


A defendant may waive a constitutional right relating to a matter of 
mere practice or procedure. 
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5. Automobiles 8 72— 


The evidence in this case, considered in the light most favorable to the 
State, is held sufficient to support a verdict of defendant’s guilt of operat- 
ing a motor vehicle upon a public highway while under the influence of 
intoxicants. G.S. 20-138. 


6. Criminal Law § 62f— 


Where defendant appeals from a suspended judgment, the judgment will 
be stricken on appeal for want of defendant’s consent, and the cause re- 
manded for proper judgment on the verdict. 


AppEa. by defendant from Preyer, J., at August 1956 Term and Octo- 
ber 1956 Term, of CABARRUS. 

Criminal prosecution upon a warrant issued in the County Recorder’s 
Court of Cabarrus County, North Carolina, as the record and adden- 
dum to record on this appeal, show in words and figures the following: 


“WARRANT 
NortH CAROLINA, 
CaBARRUS COUNTY In THE County RecorRDER’s CouRT 
Before C. L. Propst, Jr. 
Recorder 
The State 


Vv. 
Ernest Roosevelt St. Clair 


J. L. Coley, being duly sworn, complains and says that on or about 
the 3rd day of July, 1956, with force and arms, at and in the County 
aforesaid, did willfully, unlawfully, operate a motor vehicle upon the 
public highway while under the influence of intoxicants in violation of 
Section 20-138 of the General Statutes of North Carolina, against the 
Statute in such cases made and provided against the peace and dignity 
of the State. 

/s/ J.L.Coley Complainant 
“Subscribed and sworn to before me 
this 3rd day of July, 1956. 
/s/ E.R. McKay Lt. 


“SraTe or Nortu Carouina, To the Sheriff or other lawful officer of 
Cabarrus County, Greetings: 

“TsrEsp are to command you forthwith to apprehend the said Ernest 
R. St. Clair and him have before C. L. Propst, Jr., Recorder, in the 
County Court House for Cabarrus County on the 9th day of July, 1956, 
then and there to answer the above complaint and dealt with according 
to law. 

“Given under my hand and seal this 3rd day of July, 1956. 

By /s/ E. R. McKay Lt.” 
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The record and case on appeal show: 

1. In the case of State v. Ernest Roosevelt St. Clair defendant gave 
bond for his personal appearance at a session of the County Recorder’s 
Court to be held in the courthouse of Cabarrus County on 19 July, 1956, 
“and answer the above charge and not depart the court without leave” 
etc. 

2. The case was tried in Recorder’s Court on Thursday, 19 July, 
1956. The defendant pleaded not guilty, but was found guilty, and 
from judgment entered in Recorder’s Court defendant gave notice of 
appeal in open court, and posted bond in the amount of $200.00, and the 
case was sent up to Superior Court of Cabarrus County. 

3. In Superior Court before pleading to the charge contained in the 
warrant, and before entering upon the trial, defendant appeared in 
court and through his counsel moved the court to quash the warrant 
appearing of record for that it was defective on its face, in that 1t was 
signed by one E. R. McKay, Lt., a heutenant of the Police Force of 
Concord, North Carolina, purporting to act under the provision of 1945 
Session Laws of North Carolina, Chapter 82, “for that said Session law 
is illegal, unconstitutional and void” in that “said Act is contrary to the 
provisions of the Constitution of North Carolina, Article II, Section 29, 
and the provisions of N. C. General Statute 15-18.” Motion was denied, 
and defendant excepted. 

4. Also in Superior Court the defendant entered a plea of not guilty 
and was tried at August Term 1956. The jury returned a verdict of 
guilty, and prayer for judgment was continued until October Term of 
Superior Court, when judgment was pronounced: That defendant be 
confined in common jail of Cabarrus County for 4 months, and be 
assigned to work under the supervision of State Highway and Public 
Works Commission,—the “sentence suspended on condition that the 
defendant pay $100.00 and cost; and that he not operate a motor vehicle 
in the State of North Carolina for twelve (12) months.” 

Defendant gave notice of appeal, and appeals to Supreme Court and 
assigns error. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 

C. M. Llewellyn, Ann Llewellyn Greene, Marshall B. Sherrin, and 
John R. Boger, Jr., for Defendant Appellant. 


Winzorne, C.J. The appellant presents on this appeal, in the main, 
two assignments of error, the first based upon exception one to the 
denial of his motion to quash the warrant; and the second upon excep- 
tion two to the denial of his motion for judgment as of nonsuit. 
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As to the first assignment of error, it does not appear of record that 
motion to quash was made in the County Recorder’s Court where de- 
fendant pleaded not guilty and was tried,—the motion being first made 
in Superior Court, on appeal thereto from judgment of County Record- 
er’s Court. Hence the motion for consideration as a matter of right 
was not made in apt time. Decisions of this Court are uniform in hold- 
ing that a motion to quash the warrant or bill of indictment, if made 
after plea of not guilty is entered, is addressed to the discretion of the 
trial court. The exercise of such discretion is not reviewable on appeal. 
S. v. Gibson, 221 N.C. 252, 20 S.E. 2d 51, citing S. v. Jones, 88 N.C. 672; 
S. v. Pace, 159 N.C. 462, 74 S.E. 1018; S. v, Beal, 199 N.C. 278, 154 8.E. 
604. See also S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d 628. 

Moreover, defendant moves in this Court that he be allowed to 
amend his motion to quash the warrant by showing a further defect 
therein, to wit: That the affidavit of the complaining witness upon 
which the order of arrest was based does not allege that defendant oper- 
ated a motor vehicle while under the influence of intoxicating liquor, but 
that on the contrary it is not alleged that defendant did anything at all. 

In this connection no point was made at the time that the name of 
defendant is not mentioned in the affidavit upon which the warrant on 
which defendant stands charged is based, it appears upon the face of the 
record that his name does appear in the warrant and that the war- 
rant expressly refers to the affidavit. 

In S. v. Poythress, 174 N.C. 809, 93 S8.E. 919, opinion by Walker, J., 
this Court, speaking of a similar case, had this to say: 

“The complaint did not allege any offense against the defendant, as 
his name was not mentioned therein, but the warrant refers distinctly 
to the complaint, and, besides, was physically annexed to it. When this 
is the case, it may supply any omission or deficiency 1n the former, and 
if the two, when considered together as parts of the same proceeding, 
sufficiently inform the defendant of the accusation made against him, 
nothing else is necessary to be done. We so held inS. v. Yellowday, 152 
N.C. 793, where it was said: ‘The second objection is that the allega- 
tions of the complaint or affidavit were not inserted in the warrant; but 
this is untenable, as the warrant clearly refers to the affidavit and 
called upon the defendant to answer its allegations. This is all that the 
law requires in such a case,’ citing S. v. Winslow, 95 N.C. 649; S. v. 
Davis, 111 N.C. 729; S. v. Sharp, 125 N.C. 634; S. v. Yoder, 1382 N.C. 
1113; to which we add S. v. Sykes, 104 N.C. 694.” 

To like effect is S. v. Sawyer, 233 N.C. 76, 62 8.E. 2d 515. 

Therefore, as stated by this Court in S. v. Outlaw, 242 N.C. 220, 87 
S.E. 2d 303, in the light of the holding in the case of S. v. Hammonds, 
241 N.C. 226, 85 S.E. 2d 133, such defect would not be fatal, citing GS. 
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15-153. The affidavit and warrant were almost identical in form with 
those in the instant case. , | 

Even so, this Court again calls attention to what is said in S. v. Ham- 
monds, supra, with respect to drafting warrants. Indeed the use of the 
form of affidavit in which the person to be charged is not named, should 
be discontinued. Time and costs now expended would be saved, and the 
administration of justice expedited. 

But it 1s contended that the act, Chapter 82 of 1945 Session Laws 
entitled “An Act to Permit Certain Police Officers of the City of Con- 
cord to Issue Warrants” under authority of which the police lieutenant 
purported to act, is unconstitutional in that it 1s violative of Article II, 
Section 29 of the Constitution of North Carolina, which declares, among 
other things, not here pertinent, that “the General Assembly shall not 
pass any local, private, or special act or resolution relating to the estab- 
lishment of courts inferior to the Superior Court,” or “relating to the 
appointment of justices of the peace.” However reference to the act 
fails to show that it relates to the establishment of courts, or to appoint- 
ment of justices of the peace. Hence it is apparent that the question 
of the constitutionality of the act is not properly raised. 

Moreover, a defendant may waive a constitutional right relating to a 
matter of mere practice or procedure. See S. v. Doughtie, 238 N.C. 228, 
77 S.E. 2d 642, opinion by Parker, J. ,; 

Now as to the denial of motion for judgment as of nonsuit, the evi- 
dence offered on the trial below, as shown in case on appeal, taken in 
light most favorable to the State, as is done in considering such motion, 
is sufficient to take the case to the jury, and to support a verdict of 
guilty of operating a motor vehicle upon public highway while under 
the influence of intoxicants in violation of G.S. 20-138. 

Since it appears that judgment was suspended on conditions stated, 
and defendant has not consented thereto, the judgment is stricken out, 
and the cause remanded for proper judgment on verdict returned. S. v. 
Harvey, 242 N.C. 111, 86 8.E. 2d 798; S. v. Coleman, 243 N.C. 109, 89 
S.E. 2d 791. 

Cause remanded for proper judgment. 
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G. E. KEITH v. THEADO LEER anp Wirt, QUEEN LEE. 
(Filed 1 May, 1957.) 


1. Agriculture § 6: Partnership § 1a— 


A farming contract under which one person furnishes the land, imple- 
ments, etc., in consideration of a share of the crops grown on the land by 
the other, does not create an agricultural partnership. G.S. 42-1. 


2. Trial § 831b— 


Where the trial court states the contentions of the parties, but inad- 
vertently fails to explain and declare the law arising on the evidence, 
assignment of error to the charge must be sustained. G.S, 1-180. 


AppEAL by plaintiff from Seawell, J., at October 1956 Second Civil 
Term, of WAKE. 

Civil action to recover damages for alleged breach of farming con- 
tracts. 

It appears from the pleadings these facts are admitted: 

I. Plaintiff and defendants, residents of Wake County, North Caro- 
lina, on or about 22 January, 1955, entered into a half-share farming 
contract for the year 1955, by the terms of which the defendants were 
_ to plant, cultivate, and harvest the following crops on land leased by 
plaintiff located in Wake County: 


“1. Lands denominated as Rogers Farm: 
6.1 acres of tobacco 
12 acres of corn 
2 acres of sweet potatoes 
“2, Lands denominated as Johnson Farm: 
4.3 acres of tobacco.” 


II. And on or about 20 May, 1955, plaintiff and defendants con- 
tracted that defendants would take over the cultivation, harvesting, 
grading, curing and sales of certain tobacco planted by A. T, Mills, Jr., 
for plaintiff on a 3.3-acre tract leased by plaintiff on property denomi- 
nated as the Simmons Farm on a half-share farming contract, by the 
terms of which plaintiff was to furnish to defendants a tractor when 
needed, a truck when needed, proper storage area for cured tobacco, 
necessary farm equipment, machinery or implements, one-half of the 
fertilizer to be used in making said crop, advances for money for food 
and supplies as needed by defendants, and that upon gathering and har- 
vesting said crops of tobacco, potatoes and corn, the same, or the pro- 
ceeds of the sale thereof, were to be equally divided between plaintiff 
and defendants, subject, however, to lien of plaintiff for advances of 
money, food, supplies and one-half of the fertilizer used on said crops. 
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lil. In consideration of the acts of plaintiff, defendants, who were 
experienced in farming operations, generally and specifically in grow- 
ing crops of tobacco, corn, and potatoes, and were and are fully cogni- 
zant of the proper growing, storage, and curing methods necessary for 
the production of adequate crops, were to grow, harvest and cure said 
crops by proper farming methods under the direction of plaintiff. 

Plaintiff alleges in his complaint substantially the following: 

IV. That thereafter plaintiff, in conformity with the contract be- 
tween these parties, did supply all equipment, seed, plants, and one-half 
the fertilizer necessary for the farming operations as well as the ad- 
vances contracted for; but defendant failed and refused to properly care 
for, Maintain, and harvest the corn and potatoes; and failed to properly 
grow, sucker, harvest, store and cure said tobacco crops in conformity 
with said contract in the following particulars, among others, to wit: 

(1) That in the tobacco acreage on Rogers Farm and while tobacco 
was growing in the fields defendants failed to sucker the crops, resulting 
in damage to the quality of the tobacco leaves. 

(2) That upon harvesting tobacco leaves, a crop easily damaged by 
mishandling, defendants mishandled, and allowed those working for 
them to mishandle and thus damaged same. 

(3) That in curing the tobacco defendants so packed the tobacco 
barn as to prevent the proper curing of the tobacco, despite available 
space in proper curing barns made by plaintiff. 

(4) That defendants failed and refused to maintain and keep a proper 
lookout and proper heat in a tobacco barn during the curing process, 
resulting in the loss of 800 pounds of tobacco through fire. 

(5) That defendants, despite the facilities provided for by plaintiff 
to store tobacco in a dry, safe place, stored tobacco in open and dam- 
aged buildings, resulting in weather damages to said tobacco and neces- 
sitating the re-drying of said tobacco and a lower market for same so 
re-dried. 

V. That defendants harvested and failed to account for a portion of 
the tobacco crop grown on said farms, to wit: 4500 pounds of primer 
grade, in accordance with said contracts and the law of the State of 
North Carolina, alleged upon information and belief. 

VI. “That as a result of the breach of said contract by the defend- 
ants the yield from said Rogers Farm’s six acres was 3,708 pounds of 
tobacco, whereas the said yield under proper farming methods should 
have been between 8,000 and 9,000 pounds; that the yield from the 
Simmons and Johnson farms was 7,884 pounds of tobacco, whereas the 
yield under proper farming methods should have been 8,224 pounds, 
regulting in the loss to the plaintiff of $1,837.00; that, further, said 
tobacco grown and harvested by the defendants herein was damaged, 
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resulting in depressed prices due to damaged tobacco and as a result 
therefrom the plaintiff suffered damages in the sum of $250.85.” 

Defendants, answering, admit the contracts, but deny that they 
breached the contracts, or that they are indebted to plaintiff. 

And by way of further answer and defense, defendants aver that 
plaintiff failed to perform certain of the obligations assumed by him. 

Upon the trial in Superior Court plaintiff testified, and offered testi- 
mony of others with respect to matters alleged in his complaint. 

The defendants introduced no evidence, and the case was submitted 
to the jury on these issues, which the jury answered as indicated: 

“1, Did the plaintiff and defendants enter into a contract, as alleged 
in the Complaint? Answer: Yes. 

“2. Did the defendants breach said contract? Answer: No. 

“3. What amount of damage, if any, is the plaintiff entitled to re- 
cover of the defendants? Answer: ............. 

To judgment on verdict in favor of defendants, plaintiff excepts and 
appeals to Supreme Court and assigns error. 


Sam J. Morris and Wright T. Dixon, Jr., for Plaintiff Appellant. 
Taylor & Mitchell for Defendants Appellees. 


WINBORNE, C. J. Defendants, appellees, file in this Court demurrer 
ore tenus to the complaint, that is, that the complaint fails to state a 
cause of action. The demurrer is not well taken. It is based upon false 
premise that the contracts here involved create as between plaintiff and 
defendants an agricultural partnership. But this is not true for the 
statute, G.S. 42-1, originally enacted in 1868-9, Chapter 156, Section 3, 
and brought through various codifications as The Code, Section 1744, 
Revisal Section 1982, and Consolidated Statutes Section 2341, declares 
that “No lessor of property, merely by reason that he is to receive as 
rent or compensation for its use a share of the proceeds or net profits of 
the business in which it is employed, or any other uncertain considera- 
tion, shall be held a partner of the lessee.” 

Tt is true that before this statute was enacted the Supreme Court did 
hold in the case of Lewis v. Wilkins (1867), 62 N.C. 303, on which ap- 
pellees, rely, that a relationship such as is here involved was an agricul- 
tural partnership, and that decision was followed in Curtis v. Cash 
(1878), 84 N.C. 41, and in Reynolds v. Pool (1880), 84 N.C. 37. But 
those decisions were explained and corrected in the light of the pro- 
visions of the statute. See Day v. Stevens (1883), 88 N.C. 83; Belcher 
v. Grimsley (1882), 88 N.C. 88; Grissom v. Pickett, 98 N.C. 54; Law- 
rence v. Weeks (1890), 107 N.C. 119, 12 S.E. 120; S. vw. Keith, 126 N.C. 
1114, 36 S.E. 169. And these decisions have been followed in recent 
years: Perkins v. Langdon, 231 N.C. 386, 57 5.E. 2d 407; Johnson v. 
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Gill, 235 N.C. 40, 68 S.E. 2d 788; Moss v. Hicks, 240 N.C. 788, 83 S.E. 
2d 890. 

In Day v. Stevens, supra, this headnote epitomizes the opinion in 
this manner: ‘The statute expressly provides that the lessor, by reason 
of his receiving a share of the crop, shall not be regarded as a partner of 
the lessee.” 

And in Perkins v. Langdon, supra, it is held that “The fact that 
lessor is to receive as rent a percentage of the proceeds or net profits of 
the business, does not constitute lessor a partner therein,” citing GS. 
42-1. Hence the demurrer is overruled. 

Now turning to the assignments of error presented by appellants, 
exception to the failure of the trial judge to declare and explain the law 
arising on the evidence given in the case is well taken, G.S. 1-180, 
Howard v. Carman, 235 N.C. 289, 69 S.E. 2d 522, particularly as to 
what constitutes a breach of the contracts. It appears that the judge 
stated the contentions of the parties, but inadvertently failed to declare 
and explain the law arising on the evidence. 

For this error there must be a 

New trial. 


VIRGINIA A. CARTER, C. NORFLEET CARTER, LANDON B. CARTER anp 
BEVERLY H. HAILEY anp ANY OTHER HErRs-aT-Law or EMMA B. 
EGERTON, DEcEASED, WHO DESIRE TO JOIN IN THIS ACTION, AND MARY 
RUSSELL SESSUMS, sy Her Next Frienp, BE. C. BULLUCK, v. NEALY 
DAVIS, PANNIE DAVIS, CAROLYN D. DUGGER, VIOLA D. HINES 
AND ETHEL B. GALBRAITH, R. W. THORNTON, ADMINISTRATOR C.T.A. 
oF ESTatTE oF EMMA B. EGERTON, anv R. W. THORNTON, EXECUTOR OF 
ESTATE oF N. M. THORNTON. 


(Filed 1 May, 1957.) 
1. Wills § 32— 


The presumption against partial intestacy is to be applied only as an 
aid in construction and will not prevail where intestacy is effected by the 
plain and unambiguous language of the will. 


2. Wills §§ 38, 42— 


The will devised real property to a named devisee and later provided 
that the rest and residue of testatrix’ personal property should go to 
named legatees. The devisee predeceased testatrix. Held: The residuary 
clause cannot control the disposition of the realty upon the lapse of the 
devise, since the residuary clause is limited to personalty, and the realty 
must be distributed to testatrix’ heirs at law as in case of intestacy. 
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AppEaL by defendants Nealy Davis, Pannie Davis, Carolyn D. Dug- 
ger, Viola D. Hines and Ethel B. Galbraith, from Hall, J., at January- 
February, 1957, Civil Term of WaRREN, 


G. M. Beam for appellants. 
Charles P. Green for appellees. 


JoHNsoN, J. Civil action under the Declaratory Judgment Act 
(GS, 1-253 et seg.) to determine conflicting claims between heirs-at-law 
of Emma B. Egerton, deceased, and the beneficiaries under her will. 

The single question presented for decision is whether the real estate 
described in the lapsed devise to N. M. Thornton, who predeceased the 
testatrix, passed under the residuary clause in Item 4 of the will or 
descended to her heirs-at-law as though no will had been made. 

There is no dispute as to the facts. We have only a question of inter- 
pretation. These are the portions of the will pertinent to decision: 


(3) All the rest and residue of whatever real property I may 
own at the time of my death, together with any notes due me repre- 
senting balance due on purchase price of land ...I give and 
devise in fee simple absolute to the said N. M. Thornton, .. . 

(4) All of the rest and residue of my personal property, owned 
by me at the time of my death which now consists of certificates of 
stock, a note of W. P. Gholson for Twenty-two Hundred and Fifty 
Dollars ($2250.00) and what cash money that I may have on hand 
at the time of my death, I wish divided as follows: 

“My stock in the Carolina Power & Light Co. to go to my niece, 
Viola B. Davis, and four of her children, to-wit: Pannie B. Davis, 
Carolyn Davis Dugger, Nealy Davis, and Viola Davis Hines. 
And in the division of said stock my niece Viola B. Davis shall 
receive thirty-two (32) shares and the remainder shall be divided 
equally among her said four children: 

“My other stock together with the W. P. Gholson note, I direct 
my executor to convert into cash and divide the proceeds equally 
between my nephew, Edwin Russell, and my niece Ethel Boyd; 
whatever cash I may have on hand, either in bank or otherwise, 
shall be applied to the payment of the legacy to Lottie Egerton 
Snipes and the cost of administering my estate and the surplus, if 
any, shall be divided equally between Viola B. Davis, Pannie B. 
Davis, Carolyn D. Dugger, Nealy Davis, Viola Hines, Ethel Boyd, 
and Edwin Russell.” 


These are the other pertinent facts: N. M. Thornton, the legatee and 
devisee named in Item 3 of the will, predeceased the testatrix, and the 


NC) SPRING TERM, 1957. 193 


RaAPerk v. BERRIER. 


real property devised to him became a lapsed devise. It consists of an 
undivided interest in a tract of land in Warren County. The testatrix 
left no children, but left surviving her two nieces and twenty great 
nieces and great nephews. The beneficiaries named in the will are: 
(1) a nephew, Edwin Russell, who predeceased the testatrix leaving a 
widow and an adopted daughter; (2) a niece, the defendant Ethel Boyd 
Gailbraith; (3) Viola D. Davis, who predeceased the testatrix leaving 
four children; (4) the four children of Viola B. Davis, deceased, namely, 
the defendants Nealy Davis, Pannie Davis, Carolyn D. Dugger, and 
Viola D. Hines; and (5) these two persons who were not next of kin: 
Lottie E. Snipes, who received a specific bequest of $1,000 which has 
been paid; and N. M. Thornton, whose devise and legacy lapsed. 

The plaintiffs, heirs-at-laws of Emma B. Egerton, claim that the land 
described in the lapsed devise to N. M. Thornton passed to the heirs 
under the intestacy statutes of North Carolina; the defendants, appel- 
lants, namely, Nealy Davis, Pannie Davis, Carolyn D. Dugger, Viola 
D. Hines, and Ethel B. Gailbraith, claim that the land passed under the 
residuary clause of Item 4 of the will. 

The court below concluded and adjudged that the residuary clause by 
its express terms is inapplicable to real estate and that therefore the 
land described in the lapsed devise to N. M. Thornton descended to the 
heirs-at-law of the testatrix according to the intestacy statutes. 

We concur in the decision of the court below. True, where there is a 
will, it is presumed that the testator intended not to die intestate as to 
any part of his estate. Trust Co. v. Waddell, 234 N.C. 454, 67 S.E. 2d 
651. However, this presumption against partial intestacy apples only 
as an aid in construction; and the presumption will not prevail where 
intestacy is effected by the plain and unambiguous language of the will. 
Armstrong v. Armstrong, 235 N.C. 733, 71 S.E. 2d 119. Here, the 
residuary clause by its plain and unambiguous language applies only to 
personal property. Hence the testatrix died intestate as to the real 
estate described in the lapsed devise to N. M. Thornton. 

Affirmed. 


JAMES EDISON RAPER v. J. C. BERRIER anp SADIE BERRIER. 
(Filed 1 May, 1957.) 


1. Constitutional Law § 20— 


In a court proceeding all parties are entitled to be present at all of its 
stages so that they may hear the evidence and have an opportunity to 
refute it if they can. Constitution of North Carolina, Article I, Section 35. 
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2. Same: Infants § 22— 


In this proceeding for the custody of a minor child, the order of the court 
disclosed that the judge conferred with the minor in its chambers in the 
absence of counsel and the parties. Held: The judgment must be reversed 
and the cause sent back for rehearing upon objection duly entered by peti- 
tioner, the record failing to show consent or waiver of his constitutional 
right by petitioner. 


APPEAL by petitioner from Olive, J., February, 1957 Term, Davipson 
Superior Court. 

This proceeding was instituted by the natural father under G.S. 50-13 
for the purpose of having the court award to him custody of his daugh- 
ter, Judith Ann Raper, a minor of the age of 18 years. The minor had 
lived in the home of the respondents for the past nine years except from 
April, 1956, to December, 1956, during which time she lived with the 
petitioner, her stepmother, a sister, age 15, and a brother, age 11. In 
December, 1956, she returned to the home of the respondents where she 
prefers to live. 

After hearing affidavits of more than 80 persons, Judge Olive made 
findings of fact in much detail and from them reached the following 
conclusions: ‘That the reasons justifying placing the said Judith Ann 
Raper in the care and custody of respondents are substantial and strong 
and weighty and powerful.” From the order awarding custody to the 
respondents, the petitioner appealed. 


Charles W. Mauze; Cooley & May, 
By: Hubert E. May, for petitioner, appellant. 
DeLapp & Ward, for respondents, appellees. 


Hiccins, J. The petitioner assigns as error the findings of fact made 
by the trial court and its failure to find facts as requested. The findings 
actually made are supported by the evidence. They cover all essential 
features of the case and are sufficient to sustain the order awarding 
custody to the respondents. 53 Am. Jur., 789; Holmes v. Sanders, post, 
200; In re Gibbons, 245 N.C. 24, 95 S.E. 2d 85; Reid v. Johnston, 241 
N.C. 201, 85 S.E. 2d 114. 

Assignment No. 35 relates to the following part of the court’s order: 
“Evidence having been offered by both the parties and arguments hav- 
ing been made by the attorneys for both parties, and the Court having 
conferred with Judith Ann Raper, the minor child involved in this pro- 
ceeding in its chambers in the absence of counsel for petitioner and 
respondents and in the absence of the parties to this proceeding and no 
one else being present, the court finds the following facts,” etc. 
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Did the court commit error in conferring with Judith Ann Raper in 
the absence of parties and counsel during the pendency of the proceed- 
ing? Her affidavit was before the court and the findings show that great 
weight was attached to her views and feelings, and properly so. How- 
ever, In a court proceeding all parties are entitled to be present at all of 
its stages so that they may hear and refute if they can. In the Gibbons 
case the court conferred with the child whose custody was at issue and 
with others in the absence of parties and counsel. This Court held: 
“The court committed error in receiving testimony from witnesses with- 
out offering petitioner an opportunity to be present and know what 
evidence was offered.” It is true witnesses other than the child were 
examined in the Gibbons case, but the error was not in the number but 
in the fact that any witness was so examined. While we recognize that 
in many instances it may be helpful for the court to talk to the child 
whose welfare is so vitally affected by the decision, yet the tradition of 
our courts is that their hearings shall be open. The Constitution of 
North Carolina so provides, Article I, Section 35. The public, and espe- 
cially the parties are entitled to see and hear what goes on in the courts. 
Biddixz v. Rex Mulls, Inc., 237 N.C. 660, 75 8.E. 2d 777; In re Estate of 
Edwards, 234 N.C. 202, 66 8.E. 2d 675; In re S. v. Gordon, 225 N.C. 
241, 34 S.E. 2d 414; Bank v. Motor Co., 216 N.C. 432, 5 S.E. 2d 318. 
That courts are open is one of the sources of their greatest strength. 
There is no suggestion that the able and conscientious judge was im- 
properly influenced by the private interview but the petitioner’s right to 
hear all that was offered in his case must not be denied him. Jn re 
Gibbons, supra, and cases there cited; Carter v. Kubler, 320 US, 237; 
Commission v. R. R., 227 US. 88. 

Without doubt the court may question a child in open court in a 
custody proceeding but it can do so privately only by consent of the 
parties. We are advertent to the fact that trial courts on occasion have 
held private conversations with children involved in custody hearings, 
Tyner v. Tyner, 206 N.C. 776, 175 S.E. 144; but the record in that case 
discloses that the interview conducted by Judge Alley was upon a prior 
hearing to determine temporary custody and not upon the final hearing 
from which the appeal came to this Court. In Tyner v. Tyner no 
exception was taken to the interview. No appeal was taken from the 
order awarding temporary custody. The private interview was not the 
subject of an assignment of error in Tyner v. Tyner. Tt was in the case 
of In re Gibbons, and it is on this appeal. 

Respondents argue that the affidavit of Judith Ann Raper was read 
in evidence at the hearing and that the petitioner did not request an 
opportunity to cross-examine her; that he made no objection to the 
interview at the time and he should not be heard to object now. But 
evidently the court desired more information from the child than the 
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affidavit disclosed, otherwise the interview would have been pointless. 
There is nothing in the record that indicates the petitioner consented to 
the private examination. Reference to it appears for the first time in 
the court’s findings of fact. The petitioner duly excepted, preserved his 
exception by an assignment of error, and supported the assignment by 
argument both orally and in the brief. For the reasons indicated, the 
exception must be sustained and the case sent back to the Superior 
Court of Davidson County for re-hearing. 
Reversed. 


PARKER, J., dissents. 


JAMES R. WALKER, JR., v. C. D. MOSS, W. D. HARDEN anv E. DANA 
DICKENS, ConstTituTineg THE BOARD OF ELECTIONS OF HALIFAX 
COUNTY. 


(Filed 1 May, 1957.) 
1. Evidence § 2— 


The Supreme Court is required to take judicial notice of a public law of 
this State. 


2. Appeal and Error § 6-—— 


An action to determine plaintiff’s right to have his vote counted in the 
tally for the votes for the office of a member of a county board of educa- 
tion becomes moot and must be dismissed when, pending the appeal, the 
General Assembly, pursuant to a public law, has appointed the members 
of the county board of education. 


AppraL by the plaintiff from Stevens, J.. August, 1956 Term, HaLirax 
Superior Court. 

In this civil action the plaintiff sought to invoke the Uniform De- 
claratory Judgment Act and asked the court “for a declaration of his 
right to have his vote for one member of the county board of education 
counted in the tally for the votes for that office; that plaintiff seeks a 
declaration declaring Chapter 1104 of the 1955 Session Laws of North 
Carolina unconstitutional.” The defendants filed a written demurrer, 
also demurred ore tenus. The demurrers were sustained, and the plain- 
tiff appealed. 


Taylor & Mitchell and James R. Walker, Jr., for plaintiff, appellant. 

Allsbrook & Benton, Crew & Crew, Johnson & Branch, and Dickens 
& Dickens for defendants, appellees. 

George B. Patton, Attorney General, for the State. 
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Hiceins, J. The demurrer ore tenus challenges the complaint upon 
‘the ground that it fails to state a cause of action for that the General 
Assembly of North Carolina under the mandatory provision of the stat- 
ute is required to appoint members of county boards of education, G.S. 
115-18. While the law permits political parties in primaries or in con- 
ventions to make nominations and have them declared to the State 
Superintendent of Public Instruction to be transmitted to the Chairman 
of the Committee on Education of the House of Representatives, how- 
ever, the appointment must be made by the General Assembly. 

As provided in G.S. 115-19, the General Assembly on 27 March, 1957, 
ratified an Act appointing boards of education for the designated coun- 
ties of the State, including Halifax. The appointments became effective 
the first Monday in April, 1957, and continue in effect for two years. 
The Act of 27 March, 1957, is a Public Law of the State of North Caro- 
lina, of which this Court is required to take judicial notice. The ap- 
pointment already having been made by the proper authority, the ques- 
tions raised by plaintiff are now moot. 

The cause is remanded to the Superior Court of Halifax County 
where judgment will be entered dismissing the action. 

Remanded for Judgment Dismissing the Action. 


Oo. L. DUNCAN, ADMINISTRATOR OF THE EstaTE oF SELLARS STANCIL, 
DEcEASED, v. MARY S. RENFROW, STEPHEN STANCIL AnD WIFE. 
RONIE STANCIL, ROBY RENFROW anv Wire, MRS. ROBY REN- 
FROW. 

(Filed 1 May, 1957.) 

Pleadings § 28— 

Where petitioner is allowed to file an amended petition by leave of 
court, respondent’s motion for judgment on the pleadings relates to the 
amended, and not the original, petition, and when the amended petition is 
sufficient, exception to the overruling of motion for judgment on the plead- 
ings is without merit. 


APPEAL by defendant Roby Renfrow from Seawell, J., January Term, 
1957, of JOHNSTON. 

Special proceeding by administrator to obtain authority to sell the 
land of Sellars Stancil for the payment of his debts and the costs of 
administration. 

Sellars Stancil died April, 1951. Upon the probate in common form 
of a paper writing purporting to be his last will and testament, Stephen 
Stancil qualified as executor thereunder. However, a caveat was filed; 
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and at September Term, 1951, the said paper writing was adjudged null 
and void. On 18 June, 1952, plaintiff was appointed and qualified as 
administrator. 

Mary 8. Renfrow, a sister, and Stephen Stancil, a brother, are the 
only heirs at law of Sellars Stancil. 

Shortly after plaintiff’s qualification, Mrs. Ronie Stancil, wife of 
Stephen Stancil, brought suit against the administrator to establish her 
claim for services rendered the intestate; and at September Term, 1954, 
she obtained judgment for $3,200.00. This unpaid judgment is the 
principal debt necessitating the sale of land by the administrator. 

Meanwhile, by decree entered 11 March, 1952, the land, containing 
some 361% acres, was partitioned. In this partition, a tract of 20.4 acres 
was allotted to Mary 8S. Renfrow and a tract of 16.1 acres was allotted 
to Stephen Stancil. 

By deed dated 25 March, 1954, Mary 8S. Renfrow (widow), “in con- 
sideration of other considerations and Ten and No/100 ($10.00) Dol- 
lars,” conveyed to defendant Roby Renfrow, her son, the said 20.4 acre 
tract (with minor exceptions) previously allotted to her in said parti- 
tion. 

The original petition alleged that said deed from Mary S. Renfrow to 
Roby Renfrow was void as against the creditors of the Sellars Stancil 
estate. 

Defendant Roby Renfrow, by answer, asserted that he was a bona 
fide purchaser for value and owned the land free from claims of cred- 
itors of the Sellars Stancil estate. 

Defendant Mary S. Renfrow, answering, denied that the personal 
property was insufficient to pay the debts, alleging specifically that 
Stephen Stancil had failed to account to the administrator for moneys 
received by him while serving as executor. 

Defendant Stephen Stancil and Mrs. Roby Renfrow also answered. 

Defendant Roby Renfrow filed motion for judgment on said original 
pleadings. At February Civil Term, 1955, Judge Morris denied his 
said motion; and defendant Roby Renfrow excepted to this order. 

Thereafter, by leave of court, petitioner filed amendments to his 
original petition; and defendants Roby Renfrow and Mary S. Renfrow 
answered the allegations set forth in said amendments. 

At March Term, 1956, Judge Bickett, reserving for jury trial in the 
Superior Court the issues raised as to the validity of said deed from 
Mary 8S. Renfrow to Roby Renfrow, appointed Pope Lyon, Esquire, as 
referee, to determine all other issues arising on the pleadings. 

The referee, after hearing, reported his findings of fact and conclu- 
sions of law. He found, setting out the facts in detail, that Stephen 
Stancil had fully accounted, except as to $36.00, arising from an error 
in his calculations; that the administrator had no assets with which to 
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pay the debts; and that a sale of the land by the administrator was 
necessary. 

At January Term, 1957, Judge Seawell, after affirming the referee’s 
report, proceeded with trial by jury on the issues reserved. The issues 
submitted and the jury’s answers were as follows: 


“1. Did Mrs. Mary Renfrow execute and deliver to Roby Ren- 
frow a deed bearing date of March 25, 1954, for the property herein 
described as containing 20.4 acres inherited from the estate of 
Sellars Stancil, with knowledge and notice of the pendency of the 
action entitled, ‘Mrs. Ronie Stancil v. Otis L. Dunean, Administra- 
tor of Sellars Stancil?’ Answer: Yes. 

‘2. At the time of the delivery of the deed from Mrs. Mary Ren- 
frow to Roby Renfrow bearing date of March 25, 1954, did Roby 
Renfrow purchase said property for value? Answer: No. 

“3. Did Roby Renfrow at the time of the delivery of the deed 
from Mrs. Mary Renfrow bearing date of March 25, 1954, take 
the deed without notice of the pendency of the suit entitled, ‘Mrs. 
Ronie Stancil v. Otis L. Dunean, Administrator of Sellars Stancil?’ 
Answer: No.” 


The final judgment entered by Judge Seawell: (1) dismissed the 
action as to defendant Mrs. Roby Renfrow; (2) adjudged that said 
deed from Mary 8. Renfrow to Roby Renfrow “be, and the same is 
hereby declared null and void and is hereby vacated and set aside as to 
the personal representative of said decedent and as to his creditors”; 
(3) adjudged that the share of Stephen Stancil be charged with said 
sum of $36.00: and (4) adjudged that the commissioner, therein ap- 
pointed, sell the land to make assets unless within 30 days the heirs 
elected to pay the debts and costs of administration and thereby obvi- 
ate the necessity for such sale. 

Defendant Roby Renfrow appealed. 


Wiley Narron for defendant, appellant. 
No counsel contra. 


Per Curiam. The only assignment of error brought forward in ap- 
pellant’s brief, to wit, the denial by Judge Morris at February Civil 
Term, 1955, of his motion for judgment on the pleadings, is manifestly 
without merit. The sole basis for said motion was the alleged insuffi- 
ciency of the allegations of the original petition. Appellant ignores the 
fact that, by leave of court, the original petition was amended, and that 
the trial was on the issues raised by the amended pleadings. The 
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amended petition, obviously sufficient, was not and is not challenged by 
appellant. 
No error. 


SEABORNE HOLMES v. BANNIE SANDERS anp MARTHA SANDERS. 


(Filed 1 May, 1957.) 
1. Infants § 22— 


Findings and conclusions, supported by evidence, that the best interest 
of the child requires that he remain in the custody of his maternal grand- 
parents and that there had been no material change in the conditions since 
the custody of the child had been awarded to them upon like predicate, 
held to support order denying petition of the child’s father for modification 
of the former decree. 


2. Infants § 21— 


Our courts have jurisdiction to award the custody of a child resident 
here, notwithstanding that the domicile of the child, following that of his 
father, is in a foreign jurisdiction. 


APPEAL by petitioner from Bickett, J.. May Civil Term 1956 of 
JOHNSTON, 

Special proceeding by a father to obtain custody of his son Ransome 
Solomon Holmes, born 1 September 19538, from the deceased mother’s 
parents, heard upon a petition for modification of a judgment rendered 
by Williams, J., in chambers on 11 June 1955, which judgment was 
affirmed by the Supreme Court in Holmes v. Sanders, 248 N.C. 171, 90 
S.E. 2d 382, 

Judge Williams made elaborate findings of fact to the effect that it 
is to the best interest of the child that he remain in the custody of his 
maternal grandparents, the respondents, and rendered judgment ac- 
cordingly. This Court in affirming Judge Williams’ order said: “In 
matters pertaining to their custody, the welfare of children is ‘the polar 
star by which the discretion of the courts is to be guided.’ ” 

The basis of the petition for modification of Judge Williams’ judg- 
ment is the contention that by reason of change in circumstances, it is 
now to the best interest of Ransome Solomon Holmes that he be placed 
in the custody of his father in Washington, D. C., instead of remaining 
in the custody of his maternal grandparents in Johnston County, North 
Carolina. 

Judge Bickett heard voluminous evidence, and made detailed findings 
of fact. Among his findings he found that the petitioner bears a good 
reputation in Washington, D. C., but that it is for the best interest of 
Ransome Solomon Holmes that he remain in the custody of his maternal 
grandparents, and that it is not for the child’s best interests that he be 
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placed in the custody of petitioner. Judge Bickett further found that 
petitioner has failed from the evidence to show any material change in 
the facts and circumstances as found in the order entered in the pro- 
ceeding by Judge Williams on 11 June 1955, that the conditions are still 
substantially as found by Judge Willims, and that no facts or reasons 
are shown to the court to warrant a modification of Judge Williams’ 
order. Upon the facts found Judge Bickett rendered judgment that the 
maternal grandparents continue to have the custody of Ransome Solo- 
mon Holmes until further orders of the court, and that petitioner have 
certain rights of visitation of his son. 
From the judgment entered, petitioner appeals. 


R. O. Everett, Robinson O. Everett and Kathrine R. Everett for 
Plaintiff, Appellant. 


Wellons & Wellons for Defendants, Appellees. 


Per Curiam. There is plenary competent evidence to support Judge 
Bickett’s findings of fact, and his findings of fact support his judgment. 
The findings of fact by Judge Williams and Judge Bickett clearly show 
there are substantial reasons to deprive petitioner of the custody of his 
child. Judge Bickett’s judgment is in accord with our decisions that the 
child’s welfare is the paramount consideration, and that a parent’s love 
must yield to another if, after judicial investigation, it 1s found that 
the best interest of the child is subserved thereby. James v. Pretlow. 
242 N.C. 102, 86 S.E. 2d 759; Finley v. Sapp, 238 N.C. 114, 76 S.E. 2d 
350; Atkinson v. Downing, 175 N.C. 244, 95 8.E. 487. 

Petitioner contends Ransome Solomon Holmes’ domicile is in Wash- 
ington, D. C.. and the court below lacked jurisdiction. The child has 
been living with his maternal grandparents in Johnston County, North 
Carolina, since the day before Thanksgiving 1954. Petitioner came into 
this State. and invoked the jurisdiction of our cuurts. The answer to 
petitioner's contention is given by Cardozo, J., speaking for the Court 
in Finlay uv. Finlay, 240 N.Y. 429, 148 N.E. 624, 40 A.L.R. 937, quoted 
with approval and followed by this Court in Richter v. Harmon, 243 
N.C. 373, 90 S.E. 2d 744: “The jurisdiction of a state to regulate the 
custody of infants found within its territory does not depend upon the 
domicile of the parents. It has its origin in the protection that is due 
to the incompetent or helpless. Citing authorities. For this, the resi- 
dence of the child suffices, though the domicile be elsewhere.” 

All of petitioner’s assignments of error are overruled. 

The judgment entered by Judge Bickett is 

Affirmed. 
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STATE v. VERNON R. WORLEY. 
(Filed 1 May, 1957.) 


1, Appeal and Error § 19— 


Exceptions must be brought forward and assigned as error. Rule of 
Practice in the Supreme Court No. 19(8). 


2. Same— 


Assignments of error not supported by exceptions therein noted cannot 
be considered. 


APPEAL by defendant from Hobgood, J., December Mixed Term 1956 
of JOHNSTON. 

The defendant was originally tried and convicted upon a warrant 
returnable to the Recorder’s Court of Johaston County charging him 
with the unlawful and willful operation of a motor vehicle on the public 
highways of the State in a reckless and careless manner and while under 
the influence of intoxicants or narcotics, this being his second offense, 
driving after license had been revoked, etc. 

From judgment rendered, the defendant appealed to the Superior 
Court where he was tried de novo on the original warrant. The jury 
returned a verdict of guilty as charged, driving under the influence and 
careless and reckless driving. 

From the judgment imposed on the verdict, the defendant appeals, 
assigning error. 


Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 
E. Reamuel Temple for defendant. 


PER CurIAM. The record contains numerous exceptions. However, 
they have not been brought forward and assigned as error, as required 
by Rule 19, Section 3 of the Rules of Practice in the Supreme Court. 
221 N.C. 554; Investment Co. v. Chemicals Laboratory, 233 N.C. 294, 
63 S.E. 2d 687. 

The appellant does have what purports to be assignments of error, 
but none of them is supported by an exception. This Court will not 
search through a record in an effort to determine whether or not it con- 
tains an exception or exceptions that will sustain assignments of error. 
Cecil v. Lumber Co., 197 N.C. 81, 147 8.E. 735. 

We have examined the record. The verdict supports the judgment 
and no error of law appears on the faee of the record. Judgment 
affirmed. 

Appeal dismissed. 
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W. E. LINTHICUM & SONS, INC., v. KELLY CONSTRUCTION COMPANY, 
A CORPORATION, AND W. R. LETSON anp WIre, MRS. W. R. LETSON. 


(Filed 1 May, 1957.) 


Parties § 9: Laborers’ and Materialmen’s Liens § 10— 


Where a subcontractor sues the owners and a named corporation as the 
contractor to enforce his lien for materials furnished, but it appears that 
the contractor was an individual trading as a company of the same name 
as the alleged corporation, and that the individual contractor was not made 
a party, nonsuit as to the owners is properly entered, since the principal 
contractor is a necessary party to an action to enforce the lien of a sub- 
contractor. 


AppeaL by plaintiff from Paul, J., at November 1956 Term, of 
ONSLOW. 

Civil action to enforce alleged subcontractor’s len for materials fur- 
nished to contractor for use in constructing a building for and on the 
land of defendants Letson. 

Plaintiff brings this action against Kelly Construction Company, a 
corporation, as the contractor to whom it furnished material for the 
above purpose,—a fact denied by answer of individual defendants. 
And the evidence offered by plaintiff upon trial in Superior Court tends 
to show that Kelly Construction Company, the contractor, was in fact 
William E. Kelly, Jr., trading as Kelly Construction Company. And 
the record and record of case on appeal fails to show that Wilham E. 
Kelly, Jr., so trading, was made a party to this action. 

And while plaintiff offered other evidence motion of defendants 
Letson made at the close of plaintiff’s evidence for judgment as of 
nonsuit was allowed. Plaintiff excepts thereto and appeals to Supreme 
Court. and assigns error. 


Carl V. Venters for Plaintiff Appellant. 
Jones, Reed & Griffin for Defendants Appellees. 


Per CurtaM. The principal contractor is a necessary party to an 
action to enforce the lien of a subcontractor. Lumber Co. v. Hotel Co., 
109 N.C, 658, 14 S.E. 35. Hence at the threshold of this appeal plain- 
tiff is confronted with an insurmountable obstacle of not having the 
contractor in court as a party to this action. 

So holding, it is not deemed expedient at this time to venture upon 
discussion of evidence in the case which might prejudice the case, in the 
event plaintiff should elect to proceed again under G:S. 1-25. 

For reason stated the judgment from which appeal is taken 1s 

Affirmed, 
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NORMAN B. GRANTHAM, SR., v. WILLIAM MYERS, GREEN MOTOR 
LINES, INC., anp ROBERTSON PRODUCE COMPANY. 


(Filed 1 May, 1957.) 
Automobiles § 43— 


Two trucks, traveling in opposite directions, sideswiped each other, re- 
sulting in injury to plaintiff’s car, which was following one of the trucks. 
The evidence tended to show that one of the trucks was driven on its right 
side of the highway at a lawful speed and at no time prior to the accident 
crossed the center line to its left. Held: The motion to nonsuit by the 
owner of such truck should have been allowed in the action by the owner 
of the car against both truck owners, 


ApprEaL by defendant Vernon L. Robertson, trading as Robertson 
Produce Company, from Hobgood, J., September Term 1956 of Jonn- 
STON. 

This is an action instituted in the Small Claims Division of the Supe- 
rior Court of Johnston County to recover for damages to plaintiff's 
automobile resulting from a motor vehicle collision which occurred on 
27 December 1955, about 11:00 p.m., between the trucks of the defend- 
-ants Green Motor Lines, Inc., and Vernon L. Robertson, trading as 
Robertson Produce Company, hereinafter called Robertson, 

The truck of the Green Motor Lines, Inc., was proceeding south on 
U.S. Highway No. 301 near the southern end of the Neuse River bridge 
about two miles south of the Town of Smithfield. The bridge across the 
Neuse River is 28 feet wide. Robertson’s truck was proceeding north 
on the said highway and had just entered the southern end of the bridge 
when the trucks sideswiped each other. Plaintiff’s automobile, a family 
purpose car, was being driven by his son, Joe Grantham, on said high- 
way and was following the Robertson truck. After the trucks side- 
swiped each other, the truck of Green Motor Lines, Inc., jackknifed 
and damaged the plaintiff’s car in the alleged sum of $845.00. 

His Honor heard the plaintiff’s evidence (the defendants offered no 
evidence) and answered the issues as follows: 

“1, Was the plaintiff’s automobile damaged by the negligence of the 
defendants, as alleged in the complaint? Answer: Yes. 

“2. What amount, if any, is the plaintiff entitled to recover on ac- 
count of his damages? Answer: $400.00.” 

From the judgment entered on the verdict the defendant Robertson 
appeals, assigning error. 


E.V. Wilkins for plaintiff appellee. 

Grover A. Martin and Albert A. Corbett for Green Motor Lines. Inc., 
defendant appellee. 

Smith, Leach, Anderson & Dorsett for defendant appellant. 
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Per CuriAM. The principal assignment of error is to the failure of 
the court below to sustain the motion of defendant Robertson for judg- 
ment as of nonsuit. 

We have carefully examined the plaintiff’s evidence and it fails to 
show that Robertson’s truck crossed the center line of the highway to 
its left at any time prior to the accident, or that it was traveling at an 
excessive or unlawful rate of speed. In fact, the driver of plaintiff’s 
automobile testified: “The truck ahead of me had been traveling at a 
speed of 45 miles an hour and was on his own side of the road going in 
a straight path. It had not been zigzagging or anything else but had 
been proceeding properly in its own lane of traffic. I never saw it get 
out of its own lane of traffic. It was not driving in a way that made me 
take any special notice of it. I was directly behind it. My headlights 
were burning and I saw the truck. As far as I know it was always on 
its side of the road.” 

We have reached the conclusion that the motion for judgment as of 
nonsuit interposed by the defendant Robertson should have been al- 
lowed. 

Reversed. 


STATE v. HOWARD TAFT MESHAW. 


(Filed 8 May, 1957.) 
1. Criminal Law § 53q— 
Where several defendants are tried jointly, a charge which, in effect, 
instructs the jury that it should convict all the defendants if any one of 
them was guilty, is prejudicial error. 


2. Larceny § 4: Receiving Stolen Goods § 3: Indictment and Warrant 
§ 8— 
A charge of larceny of goods of the value of $3,000 and a charge of 
receiving the stolen property with knowledge that it had been stolen, may 
be joined as separate counts in a single bill, each being a felony. G.S. 14-70, 
G.S. 14-71, G.S. 14-72, G.S. 15-152. 


8. Criminal Law § 54b— 


A verdict of guilty as charged is a verdict of guilty as to each and all 
counts in the bill of indictment. 


4. Larceny § 9: Receiving Stolen Goods § 8— 

In a prosecution upon an indictment charging in one count larceny and 
in another count receiving the stolen goods, a verdict of guilty as charged 
is equivalent to a verdict of guilty as to each count, and is not merely in- 
consistent, but contradictory, since a defendant may be guilty of larceny 
or of receiving, but not both. 
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§. Criminal Law § 81c(4)— 


The jury returned a verdict of guilty as charged to an indictment charg- 
ing both larceny and receiving the stolen goods with knowledge that ther 
had been stolen. A single judgment was entered on the verdict. There 
was error in the court’s instruction to the jury on the count of receiving. 
Held: Since defendant could not be guilty of both larceny and receiving 
the same goods, and it is impossible to determine to which count the verdict 
related, it is impossible to determine whether the error is prejudicial or 
harmless, and therefore a new trial must be awarded. 


AppEAL by defendant from Burgwyn, HE. J., October Special Term, 
1956, of WAKE. 

Criminal prosecution tried on a bill of indictment charging appellant 
and three others, jointly, in two separate counts: first, with the larceny 
of copper, copper wire, scrap iron, steel plates, beams, batteries and 
steel cables of the value of $3,000.00, the property of Max Bane; and 
second, with receiving said articles, knowing them to have been feloni- 
ously stolen, in violation of G.S. 14-71. 

As to appellant and one codefendant, the jury’s verdict was “guilty 
as charged.” As to the other two codefendants, the record shows: as 
to one, a mistrial was ordered; and as to the other, a verdict of not 
guilty was returned. 

As to appellant, the court pronounced a single judgment imposing a 
prison sentence; and thereupon appellant excepted and appealed. 


Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 
George Rountree, Jr., for defendant, appellant. 


Bossitt, J. Appellant does not now challenge the sufficiency of the 
evidence to survive his motions for nonsuit. Moreover, the basis upon 
which a new trial is awarded renders unnecessary a recital of the 
evidence. 

Herein, without repetition of the several elements thereof, the word 
“receiving” refers to the statutory criminal offense defined in GS. 14-71. 

The record shows that the court gave this instruction: “If the State 
has satisfied you beyond a reasonable doubt that the property was 
stolen and that Meshaw (appellant), Pate or either of the Pates, or 
Kueghn, later after it was stolen received the same knowing the same 
to have been stolen, and with a fraudulent intent to convert to their 
own use, then it would be your duty to find them guilty on the second 
count of receiving stolen goods, knowing the same to have been stolen.” 
(Italics added.) Appellant’s exceptive assignment of error, directed to 
the quoted portion of the charge, is well taken; for the gist of this in- 
struction as recorded is that the jury should convict all of the defend- 


N.C] SPRING TERM, 1957. 207 
STatTE v. MESHAW. 


ants if any one of them received stolen property with knowledge that it 
had been stolen and with felonious intent. 

(Since the record shows that, as to Arnold Gordon Pate, the jury 
returned a verdict of ‘not guilty,” but shows further that the court 
pronounced judgment, reciting that he had been convicted, doubt is cast 
upon the accuracy of the record in other respects. Even so, the record 
imports verity; and we must deal with it accordingly.) 

The court explained to the jury that the two counts charged separate 
and distinct criminal offenses; and the instructions given were to the 
effect that as to each defendant the jury should return one of three 
possible verdicts, either guilty of larceny as charged in the first count, or 
guilty of “receiving” as charged in the second count, or not guilty. 
Even so, the record shows that as to appellant the verdict returned 
was “guilty as charged.” 

While not conceding error therein, no reason is advanced by the 
Attorney-General to sustain the quoted portion of the charge relating 
to the second count. Rather, he takes the position that there is no 
error in respect of the larceny count; and that, since a single sentence 
was pronounced, the general verdict of “guilty as charged” is sufficient 
to support a valid judgment and sentence on the larceny count not- 
withstanding error, if any, in respect of the “receiving” count. 

It is first noted that each count charges a felony, punishable for a 
term not exceeding ten years. G.S. 14-70; G.S. 14-71; G.S. 14-72. Too, 
while involving separate and distinct criminal offenses, they may be 
joined as separate counts in a single bill. G.S. 15-152. 

This Court has held that a verdict of “guilty as charged” is a verdict 
of guilty as to each and all counts in the bill. S. v. Best, 232 N.C. 575, 
61 8.E. 2d 612; S. v. Graham, 224 N.C. 347, 30 8.E. 2d 151; S. v. Toole, 
106 N.C. 736, 11 8.E. 168. 

The verdict here involves more than mere inconsistency. Typical of 
cases where inconsistency alone was involved is S. v. Sigmon, 190 N.C. 
684, 690, 1380 S.E. 854, where the jury returned a verdict of guilty of 
unlawful transportation of intoxicating liquor but failed to find the 
defendant guilty of possession of intoxicating hquor. Annotation: 
“Necessity of consistency in verdict in criminal case,” 80 A.L.R. 171 
et seq. 

The verdict here purports to establish that the appellant is guilty of 
two separate and distinct criminal offenses, the nature of which is such 
that guilt of one necessarily excludes guilt of the other. He may be 
guilty of one or of the other, not both. S. v. Nell, 244 N.C. 252, 
93 S.E. 2d 155; In re Powell, 241 N.C. 288, 84 8.E. 2d 906; S. v. Brady, 
237 N.C. 675, 75 S.E. 2d 791. Hence, the verdicts on the two counts 
are not only inconsistent but are contradictory. 
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Because of the mutually exclusive nature of the two separate and 
distinct criminal offenses, a defendant charged in such two-count bill, 
upon motion therefor, would seem entitled to have the court receive 
first the jury’s verdict as to the larceny count, and thereafter, but only 
if the verdict be not guilty as to larceny, receive their verdict as to the 
“receiving” count. S. v. Toole, supra. Indeed, in the absence of motion 
therefor, this would seem the preferable procedure. 

The Attorney-General relies largely upon the statement by Clark, J. 
(later C. J.), in S. v. Toole, supra, quoted with approval by Stacy, C. J., 
in S. v. Smith, 226 N.C. 738, 740, 40 S.E. 2d 363, viz.: | 

“When there is a general verdict of guilty on an indictment contain- 
ing several counts, and only one sentence is imposed, if some of the 
counts are defective the judgment will be supported by the good count; 
and, in like manner, if the verdict as to any of the counts is subject to 
objection for admission of improper testimony or erroneous instruction, 
the sentence will be supported by the verdict on the other counts, unless 
the error was such as might or could have affected the verdict on them.” 

In S. v. Smith, supra, the prosecution was on a bill containing eight 
counts, each charging a separate offense in relation to intoxicating 
liquor. The verdict was “Guilty as charged in the bill of indictment.” 
The basis of decision was the application of the well settled rule dis- 
cussed by Adams, J., in S. v. Snipes, 185 N.C. 748, 746, 117 8.E. 500, 
namely, that the verdict will be presumed to have been returned on the 
count or counts to which the evidence related. Hence, the contention 
that the judgment was erroneous because no evidence was offered to 
support several of the counts in the bill was rejected as without merit. 

In S. v. Toole, supra, the prosecution was on a two-count bill charging 
(1) “the loud and boisterous use of a single profane sentence in a public 
place, etc., and its repetition for the space of ten minutes, to common 
nuisance, etc.,” and (2) “the singing in a loud and boisterous manner 
on the public streets, etc., of an obscene song (setting out five lines 
thereof), and the repetition thereof for the space of ten minutes, in the 
presence of divers persons then and there present, to common nuisance, 
etc.” The evidence relating to the first count tended to show that the 
alleged single profane sentence was used once. The evidence relating 
to the second count tended to establish all facts alleged therein. The 
jury returned a general verdict of guilty. A single judgment was pro- 
nounced. 

When considering S. v. Toole, supra, these facts should be noted. The 
majority conceded error in the trial court’s refusal to give a requested 
instruction relating to the first count. Since both counts were sub- 
mitted, Justices Shepherd and Avery, dissenting, took the view that this 
error necessitated a new trial. Be that as it may, the point for emphasis 
here is that a verdict of guilty on the first count, whether based on an 
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erroneous instruction or otherwise, was not inconsistent with or contra- 
dictory of a verdict of guilty on the second count. 

In 36 C.J., Larceny sec. 575, it is stated: “Where an indictment con- 
tains two counts, one for larceny and the other for receiving stolen 
goods, it has been held in jurisdictions where the offenses are of the 
same grade and subject accused to the same punishment that a general 
verdict of guilty is sufficient without specifying the count to which it 
relates.” In support thereof, the author cites S. v. Carter, 1138 N.C. 639, 
18 S.E. 517; S. v. Stroud, 95 N.C. 626; S. v. Jones, 82 N.C. 685; S. v. 
Baker, 70 N.C. 5380; S. v. Speight, 69 N.C. 72. 

It is noteworthy that the instruction approved in S. u. Speight, supra, 
was that if the jury found “that the defendant either stole the turpen- 
tine or received it, knowing it to have been stolen, they must return a 
general verdict of guilty and nothing more.” The gist of the cited 
North Carolina decisions is that the charges are alternative, mutually 
exclusive, but if the jury found the defendant guilty either of larceny, 
or of receiving stolen property knowing it to have been stolen, it was 
proper, without specifying the particular count to which the verdict 
related, to return a verdict of guilty. In these cases, the general verdict 
referred to is a verdict of guilty and no more. Too, no error was found 
in the conduct of the trial as to either count. 

The same author (36 C.J., Larceny sec. 575) continues: “But in 
jurisdictions where grand larceny is a felony and receiving stolen goods 
is merely a misdemeanor a general verdict of guilty cannot be sup- 
ported.” Upon this principle, this Court held: When the punishment 
for stealing a horse was greater than the punishment for “receiving” 
the horse, a general verdict of guilty would not support a judgment. 
S. v. Johnson, 75 N.C. 123; S. v. Goings, 98 N.C. 766, 4S.E. 121. See 
also, S. v. Lawrence, 81 N.C. 522. 

The same author (36 C.J., Larceny sec. 575) concludes: “In no juris- 
diction, it would seem, can one charged in separate counts with larceny 
and receiving be convicted under both counts, since the guilty receiver 
of stolen goods cannot himself be the thief, nor can the thief be the 
guilty receiver of goods which he himself has stolen.”” When the verdict 
is guilty on both counts, it is held in a number of jurisdictions that such 
a verdict cannot stand. 32 Am. Jur., Larceny sec. 155; Annotation: 
80 A.L.R. 171, 174; 76 C.J.S., Receiving Stolen Goods sec. 22, p. 158. 

Admittedly, our decisions in S. v. Brady, supra, In re Powell, supra. 
and S. v. Neill, swpra, which recognize the contradictory character of 
such a verdict, might have led this Court to the result reached in the 
decisions cited in said texts and annotation. However, this Court has 
taken a different view. Our decisions are to the effect that, if there is 
a verdict of “guilty as charged” and the trial is free from error, or if 
there is a plea of guilty as charged, a single judgment pronounced 
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thereon will be upheld. S. v. Best, supra; S. v. Warren, 228 N.C. 22, 
44 S.E. 2d 207; S. v. Weinstein, 224 N.C. 645, 31 S.E. 2d 920; In re 
Powell, supra. In such case, it is regarded immaterial whether the ver- 
dict be considered as relating to the larceny count or to the “receiving” 
count. In short, since it has been established that the defendant is 
guilty of one or the other, in either case the judgment is sufficiently 
supported. 

It is only when there is error in respect of one of the counts that it 
becomes imperative that the court know specifically whether the verdict 
relates to the count affected by the error or to the count that is free 
from error. In such case, when both counts are submitted, and the jury 
is instructed as to each, resulting in a verdict of “guilty as charged” or 
guilty on both counts, this Court cannot determine whether the error 
is prejudicial or harmless. Hence, when this situation is presented, 
as here, the defendant is entitled to a new trial on account of such error. 

While expressions, based largely upon the quoted excerpt from S. v. 
Toole, supra, may be found in some of our decisions (e.g., S. v. Caudle, 
208 N.C. 249, 180 S.E. 91), which would tend to support judgment, 
irrespective of error affecting the “receiving” count, we find none where 
error has been found in respect of either count and the point on which 
this decision rests was either raised or considered. 

Since a new trial is awarded for the reason stated, it is unnecessary 
to discuss appellant’s other assignments of error. 

New trial. 


ANNICE POOLE WAGGONER v. J. M. WAGGONER anp Wirt, JULIA MAY 
WAGGONER; GILMER Y. WAGGONER; MITCHELL WAGGONER anp 
Wirt, MRS. MITCHELL WAGGONER; J. E. WAGGONER AND WIFE. 
CORA LEE WAGGONER; MYRTLE WAGGONER KISER; MABEL 
WAGGONER GALVIN anp HusBanp, ROBERT GALVIN. 


(Filed 8 May, 1957.) 
1. Pleadings § 28— 


Motion for judgment on the pleadings cannot be allowed if the pleadings 
raise issues of fact for the determination of the jury and not merely issues 
of law. 


2. Dower § 8f— 


Where petitioner seeks the cash value of her dower out of the surplus 
after foreclosure of a mortgage on lands of which her husband died seized, 
and alleges her age and that the cash value of her dower was a stipulated 
amount, which asserted value is expressly denied by respondents, judgment 
is improperly entered on the pleadings, since the burden is upon the widow 
to establish her life expectancy upon which the cash value of the annuity 
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value of her dower must be ascertained, G.S. 8-47, and her life expectancy 
is a question of fact for the determination of the jury, the mortuary tables, 
G.S. 8-46, being merely evidentiary. 


3. Dower § 9— 
A married woman may, by conduct and false representation, estop her- 
self from claiming dower. 


4, Same— 


Respondents alleged that their father owned a life estate in lands, that 
respondents owned the remainder, and that respondents, in reliance upon 
. their step-mother’s representation that she would not claim dower, con- 
veyed their remainder to their father in order for him to obtain a loan to 
pay taxes and assessments and make repairs to the property, and that she 
benefited therefrom during the life of her husband. Held: In her proceed- 
ing for allotment of dower consummate, the facts alleged are sufficient to 
raise the question for the determination of the jury as to whether the step- 
mother was estopped to assert dower, with burden on respondents to estab- 
lish the factual basis for their plea of estoppel. 


APPEAL by defendants from Preyer, J., Regular October Term 1956, 
ROWAN. 

This proceeding for the allotment of dower was begun 30 June 1956. 
The facts stated in the petition may be summarized as follows: Peti- 
tioner is the widow of F. W. Waggoner, who died 1 July 1954; defend- 
ants are his children and heirs at law; at his death he was seized and 
possessed of a lot situate in Salisbury on which there was a one and 
one-half story dwelling house; at the time of her husband’s death, peti- 
tioner was living with him, was then 68 years old, and is entitled to 
dower in said land; said land was encumbered by mortgage and was 
sold for $7,400 to satisfy the mortgage; after the debt and expenses of 
sale were paid, there was a surplus of $1,278.17. Petitioner further 
alleges: “VI. That, based on her life expectancy, petitioner would be 
entitled to dower in the amount of $1,169.35 on the property described 
in paragraph II above.” She asks that the present cash value of her 
dower be paid to her from the surplus of the foreclosure sale. 

Defendants answer, admitting that petitioner was the widow of their 
deceased father, that she was living with him at the time of his death, 
that she was then ‘68 years of age or more,” that the land was sold 
and a surplus existed as alleged in the petition. They denied section VI 
of the petition, denied that deceased was seized and possessed of the 
land described, and denied, for the reasons set out in their further 
answer, that petitioner was entitled to dower. The amended further 
answer alleged that petitioner and deceased were married in 1934; at 
that time deceased owned a life estate in the lot, and defendants owned 
the remainder; between 1934 and 1945 taxes and street assessments 
accumulated as charges against the land; deceased was without funds 
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to pay the taxes and assessments or to make repairs to the property; 
petitioner agreed if defendants would convey the property to their 
father so that a loan could be obtained and the moneys used to pay 
taxes, street assessments, and to repair the dwelling on the lot, she 
would, if she survived her husband, assert no claim of dower in the 
property; they had confidence in her, and, relying on her representa- 
tions and assurances, on 7 August 1945, conveyed the land to their 
father without other or further consideration; petitioner, during the 
life of her deceased husband, was the beneficiary of the repairs and 
improvements made and is estopped now to assert any right of dower 
in the land or proceeds of sale. 

Petitioner moved for judgment on the pleadings. The motion was 
allowed and thereupon it was adjudged that petitioner was entitled to 
be paid from the surplus derived from the foreclosure sale the amount 
claimed by her. Defendants appealed. 


Ira R. Swicegood and Max Busby for petitioner appellee. 
William J. Waggoner for defendant appellants. 


RopMaN, J. Did the answer raise issues of fact or merely issues of 
law? If material facts alleged by the petitioner are denied by the 
defendants, the truth must be ascertained by ajury. G.S. 1-172; Sparks 
v. Sparks, 232 N.C. 492, 61 S.E. 2d 356; Wells v. Clayton, 236 N.C. 102, 
72 S.E. 2d 16. 

Petitioner alleges that she is entitled to dower, and, based on her life 
expectancy, the cash value of her dower is $1,169.35. Defendants ex- 
pressly deny this asserted value. Upon this denial the burden of proof 
rests upon petitioner. Some of the factors tending to support her claim 
are admitted. It is admitted that the land was encumbered and sold 
for $7,400. If entitled to dower, she was entitled to use one-third of 
that property without regard to the encumbrance, that is, the use 
for her life of property valued at $2,466.67. Trust Co. v. White, 215 
N.C. 565, 2 S.E. 2d 568; Chemical Co. v. Walston, 187 N.C. 817, 123 
S.E. 196. The right to use this property was the equivalent of an 
annuity of $148 for life, that is, interest at six per cent on $2,466.67. 
G.S. 8-47. 

She was, at the time of her husband’s death, 68, and when she applied 
for dower, 70 years of age. Thus far the facts are not in controversy, 
but she does not ask that the annuity be paid to her as an annuity. She 
seeks the cash value of that annuity. She must establish her life ex- 
pectancy. It may be assumed that she turned to the mortuary table, 
G.S. 8-46, as amended in 1955, to ascertain her probable life expectancy, 
and to the expectancy shown in that table for age 68, turned to the table 
of cash values of annuities, G.S. 8-47, and found the sum which she 
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claims. The defect in that process is that G.S. 8-46 does not, like GS. 
8-47, give a mathematical result which the court can apply. Petition- 
er’s life expectancy is expressly put in issue by the answer. The table 
given in the statute is merely evidentiary. 

Life expectancy is a question of fact and when disputed must be 
determined by a jury. Starnes v. Tyson, 226 N.C. 395, 38 S.E. 2d 211; 
Trust Co. v. Greyhound Lines, 210 N.C. 293, 186 S.E. 320; Sledge v. 
Lumber Co., 140 N.C. 459. Because the mortuary table is only eviden- 
tiary, it has been decided that the cash value of dower inchoate depends 
on the ages of husband and wife, and on their health, habits, and all 
other circumstances tending to show the probabilities as to the length 
of life. Gore v. Townsend, 105 N.C. 228; Blower Company v. MacKen- 
zve, 197 N.C. 152, 147 S.E. 829. We perceive of no reason for differing 
rules for determining life expectancy as between married women en- 
titled to dower inchoate and widows entitled to dower consummate. 
The necessity for a jury determination of life expectancy to fix the cash 
value of a widow’s dower has been recognized by the Bar, Smith v. 
Smith, 223 N.C. 433, 27 S.E. 2d 137, 

Defendants are entitled to have a jury determine petitioner’s life 
expectancy with the burden on petitioner. 

Defendants deny that petitioner’s husband was seized of the land on 
which the claim of dower is asserted. Had their answer stopped there, 
the burden would have rested on petitioner to establish her husband’s 
ownership. But defendants, by their further answer, admit they con- 
veyed the land to their father. They allege they were induced to con- 
vey by petitioner’s assurance that she would not assert any claim of 
dower. They say in substance that, relying on the assurances given 
them by petitioner, they provided the means for petitioner and her hus- 
band to have a home during their joint lives which could have been 
forfeited for nonpayment of taxes, G.S. 105-410, and to permit peti- 
tioner to misuse their generosity, in violation of the assurances which 
she gave, would be a species of fraud which the law should not tolerate. 
Defendants do not predicate their defense on acts occurring subsequent 
to their conveyance. They do not claim a parol release of an accrued 
right. Houston v. Smith, 88 N.C. 312, and Luther v. Luther, 234 N.C. 
429, 67 S.E. 2d 345, which petitioner cites in support of the judgment, 
have no application here. Defendants’ position is that petitioner ought 
not to be permitted to acquire a right by false and fraudulent repre- 
sentation. 

Undoubtedly a married woman may, by conduct and false representa- 
tion, estop herself to assert a claim to dower. Hodge v. Powell, 96 
N.C. 64; 17 Am. Jur. 734; 28 C.J.S. 117. 

What is necessary to allege and establish in order to estop one from 
asserting an apparent right was clearly stated by Walker, J., in Boddie 
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v. Bond, 154 N.C. 359, 70 S.E. 824. The test there enunciated has been 
repeatedly approved. Bank v. Winder, 198 N.C. 18, 150 S.E. 489; 
Thomas v. Conyers, 198 N.C. 229, 151 S.E. 270; Scott v. Bryan, 210 
N.C. 478, 187 N.C. 756; McNeely v. Walters, 211 N.C. 112, 189 N.C. 
114; Martin v,. Bundy, 212 N.C. 487, 198 S.E. 831; Self Help Corp. v. 
Brinkley, 215 N.C, 615, 2 S.E. 2d 889; Long v. Trantham, 226 N.C. 510, 
39 S.E. 2d 3884; Hawkins v. Finance Corp., 238 N.C. 174, 77 S.E. 2d 669. 

The factual allegations of the amended further answer are sufficient 
to invoke the doctrine of estoppel. Defendants are entitled to have a 
jury hear the evidence and determine the truth of the allegations, with 
the burden on defendants to establish the facts on which they base 
their plea of estoppel. 

Error. 


MRS. SARAH M. ALFORD, Wimnow; MICHAEL ALFORD, PATRICIA AL- 
FORD anp VIRGINIA ALFORD, MINor CHILDREN; MAYARD §&. AL- 
FORD, DeEcEASED, v. QUALITY CHEVROLET COMPANY anp LUMBER- 
MEN’S MUTUAL CASUALTY COMPANY. 


(Filed 8 May, 1957.) 


1. Master and Servant § 55d— 


Whether an accident grew out of the employment within the purview of 
the Workmen’s Compensation Act is a mixed question of law and fact, 
which the court has the right to review on appeal, and when the detailed 
findings of fact force a conclusion opposite that reached by the Commission, 
it is the duty of the court to reverse the Commission. 


2. Master and Servant § 40c— 

Findings to the effect that the deceased employee was furnished a car 
for transportation to and from his work, that he quit work about 7:00 p.m., 
met a friend for dinner, took repeated drinks throughout the evening, made 
several trips, on one of which he drove approximately 100 miles per hour, 
in search of a girl to join the party, and some five hours thereafter started 
for home in the employer’s car, and was killed in a wreck occurring on the 
direct route from the employer’s place of business to the employee’s home, 
held to show an abandonment of employment rather than a deviation from 
it, and therefore the accident did not arise in the course of the employment. 


AppraL by plaintiff from Craven, S. J., October, 1956 Special Term, 
Union Superior Court. | 

This action originated before the North Carolina Industrial Commis- 
sion upon a claim for death benefits under the Workmen’s Compensa- 
tion Act. The deputy commissioner, after hearing and appropriate 
findings, denied the claim. On application for review the full commis- 
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sion made its own findings, reversed the order of the deputy commis- 
sioner, and awarded compensation. 

The deceased employee, Mayard 8. Alford, lived in Hamlet. He had 
been employed for about six weeks at Quality Chevrolet Company in 
Monroe. His work hours were from 7:30 a.m. to 7:00 p.m. The em- 
ployer furnished an automobile for his daily use in commuting between 
his home in Hamlet and his work in Monroe. 

On 25 February, 1955, after the day’s work, Alford and Mills (a 
fellow employee) met about 7:15 for a steak dinner at the Royal Cafe 
in Monroe. While waiting for the dinner the men took several drinks 
of whisky. At about 9:30 the two men and a waitress from the grill 
went in search of another girl to complete the party. They traveled in 
Mills’ car. He did the driving. Being unable to find a companion for 
Alford, they returned to Monroe where Alford took from his employer’s 
lot a 1953 Oldsmobile which he drove to the Cotton Patch Grill in 
Marshville (about 12 miles from Monroe). Miu§lls and the waitress fol- 
lowed in Mills’ car. While at Marshville they each took one or two 
drinks. 

The foregoing is a summary of the commission’s findings of fact 
Nos. 1 to 11, inclusive. The commission made these further findings: 


“12. That deceased employee, Mills, and Starnes then proceeded in 
the Oldsmobile to the house of a friend of Starnes, about five miles 
south of Marshville, for the purpose of securing a companion for 
the deceased employee; that the deceased employee was driving the 
Oldsmobile and reached a speed of approximately one hundred 
miles per hour on a four-mile stretch of road; that there was noth- 
ing unusual about the driving of the deceased except his excessive 
speed. 

“13. That no additional person joined the party and they returned 
to the Cotton Patch Grill arriving about 11:45 p.m., where the 
deceased employee took one more drink of whiskey. 

“14, That Mills, accompanied by Starnes, left the Cotton Patch 
Grill in Mills’ Chevrolet and did not see the deceased employee 
alive again. 

“15. That the deceased employee left the Cotton Patch Grill in the 
Oldsmobile between 11:45 p.m. and 12 midnight. 

“16. That at 12:30 a.m., on February 26, 1955, Gilbert M. Cameron, 
a State Highway Patrolman stationed in Rockingham was called 
to an automobile accident five miles west of Rockingham on U. S. 
Highway 74 and approximately 35 miles east of the Cotton Patch 
Grill in Marshville; that the site of the accident was on the most 
direct route from the emplover’s premises to the home of the de- 
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ceased; that Cameron arrived at the scene of the accident at 12:40 
a.m. and found a 1953 Oldsmobile in a field on the south side of 
the highway; that deceased employee was dead and his body was 
still warm; that the body of the deceased employee was about forty 
feet from the Oldsmobile; that the weather was clear and the road 
was dry and straight; that Cameron observed fifteen foot skid 
marks on the south portion of said highway; that said marks ran 
sharply to the south side of the road; that the cause of the accident 
has not been determined. 

“19. That the deceased employee sustained an injury by accident 
arising out of and in the course of his employment with the defend- 
ant employer resulting in his death.” 


The defendants excepted to certain findings of fact and conclusions 
of law made by the full commission and failure of the commission to 
make certain requested findings, and assigned the commission’s action 
as errors and appealed to the Superior Court of Union County. Judge 
Craven overruled certain of the defendants’ exceptions, sustained others. 
Among those reversed was the finding that the employee’s death was 
the result of an injury by accident arising out of and in the course of 
his employment. The court ordered the cause remanded to the Indus- 
trial Commission for denial of the claim. The plaintiffs excepted and 
appealed. 


Vaughan 8S. Winborne, Samuel P. Winborne, 

By: Vaughan S. Winborne, for plaintiffs, appellants. 
Carpenter & Webb, 

By: Wm. B. Webb. for defendants, appellees. 


Hicains, J. A number of procedural questions are made the basis of 
exceptions. However, in the view this Court takes of the case it is not 
necessary to consider them. The decisive question is whether the spe- 
cific findings made by the commission support the finding and conclu- 
sion that the deceased employee’s death was the result of an injury by 
accident arising out of and in the course of his employment. Whether 
the accident grew out of the employment is a mixed question of law 
and fact which the court had the right to review on appeal. If the 
detailed findings of fact forced a conclusion opposite that reached by 
the commission, it was the duty of the court to reverse the commission. 
Thomason v. Cab Co., 235 N.C. 602, 70 S.E. 2d 706. 

If it be conceded the course of employment included the travel home, 
then certainly there must be reasonable continuity between the em- 
ployment and the travel. When travel is contemplated as part of the 
work the rule is stated in 58 Am. Jur., p. 722, Sec. 214, as follows: 
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“, . the employment includes not only the actual doing of the work 
but also a reasonable margin of time and space necessary to be used in 
passing to and from the place where the work is to be done, when the 
latter is expressly or impliedly included in the terms of the employ- 
ment.” Citing Brick Co. v. Giles, 276 U.S. 154; Guiliano v. Daniel 
O’Connell’s Sons, 105 Conn. 695. In the latter case the Court said: 


“The period of employment covers the working hours... and such 
reasonable time as is required to pass to and from the employer’s 
premises.” 


“Tt has become axiomatic that under the Workmen’s Compensation 
Act the words ‘arising in the course of employment’ relate to time, 
place and circumstances under which an accidental injury occurs. 
Withers v. Black, 230 N.C. 428, 53 S.E. 2d 668; Wilson v. Mooresville, 
222 N.C. 283, 22 S.E. 2d 907. The converse of the rule is thus stated 
in Withers v. Black: “Manifestly, the finding that the claimant’s in- 
jury arose in the course of employment was required by the evidence 
that it occurred during the hours of the employment and at the place of 
the employment while the claimant was actually engaged in the per- 
formance of the duties of the employment. Hildebrand v. Furniture 
Co., 212 N.C. 100, 193 8.E. 294.” 

The commission found the employee had left the place of his employ- 
ment and had spent five hours in activities which, to say the least, were 
totally disassociated from both his employment and his travel home. 
At the time of the fatal accident the employee cannot be said in any 
reasonable view of the facts to have been on his way home from his 
employment. Actually he was on his way home from a night out. 
All reasonable time for travel home from work had expired before he 
returned to Monroe from Marshville at midnight. The record shows 
abandonment of employment rather than deviation from it. 

The facts found show that the deceased emplovee did not sustain an 
injury by accident arising out of and in the course of his employment. 
The judgment of the Superior Court of Union County is 

Affirmed. 


STATE v. DAVID GILLYARD. 


(Iiled 8 May, 1957.) 
Criminal Law § 52b(6)— 

Where the State’s evidence is ample to show defendant’s commission of 
the criminal act as charged in the bill of indictment, the failure of the 
State to establish that the crime was committed on the very date specified 
in the indictment does not relieve defendant of criminal responsibility or 
justify nonsuit, time not being of the essence. 
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Apprat by defendant from Crissman, J., 10 September, 1956 Crim- 
inal Term Guitrorp Superior Court (Greensboro Division). 

Defendant was charged in the bill of indictment with having, on 
27 March 1956, committed the crime against nature with Clyde Colson. 
Three witnesses testified to the commission of the crime—Clyde Colson, 
a 12-year-old boy on whom the crime was committed, and two other 
youths, one 15, the other 18, who testified they looked in a window and 
saw the defendant in the commission of the act. Colson, in response to 
a question as to what occurred the latter part of March, told of the 
commission of the crime; on cross-examination he stated the act was 
committed between Thanksgiving and Christmas; on examination by 
the court he was unable to correctly name the months of the year. 
One of the witnesses testified the act was committed in March; he was 
unable to say whether the first or latter part of the month. The other 
witness stated the crime was committed the latter part of March but 
was unable to more accurately fix the date. No witness could fix the 
day of the week. One witness fixed the hour as “about 3:30,” another, 
“about 3 or 4 o’clock,” and the other, “about 4:30.” 

The jury returned a verdict of guilty as charged, whereupon prison 
sentence was imposed and defendant appealed. 


Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 
Elreta Melton Alexander for defendant appellant. 


Per Curiam. Defendant’s motion to nonsuit and other assignments 
of error revolve around the failure of the State to establish that the 
alleged crime was committed on the date specified in the bill of indict- 
ment. The failure of the State to establish that the crime was com- 
mitted on 27 March as alleged in the bill of indictment does not relieve 
defendant from responsibility for his criminal act. Time was not of 
the essence. S. v. Trippe, 222 N.C. 600, 24 S.E. 2d 340. 

No error. 


FRANCES HILLIARD BRENDLE, BY HER NExt FRIEND, HOMER L. BREN- 
DLE, v. RICHARD STAFFORD, THURMAN SMITH and RONALD 
SMITH. 

(Filed 8 May, 1957.) 

1. Venue § la— 

Where, in an action for personal injuries, the evidence supports the 
court’s finding that at the time the action was instituted and summons 
issued and served on defendant, defendant was a resident of the county, 
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defendant’s motion to remove as a matter of right is properly denied. G.S. 
1-82. 


2. Venue § 4b— 


A motion to remove for the convenience of parties and witnesses is 
addressed to the discretion of the court. 


AppEAL by defendant Thurman Smith from Olive, J., 18 March, 1957 
Civil Term, GuiLrorp Superior Court (High Point Division). 

This is a civil action to recover damages for personal injury. The 
defendant Thurman Smith made a motion to remove the cause to 
Forsyth County for trial as a matter of right upon the grounds (1) the 
injury occurred in Forsyth or Davidson County, (2) the plaintiff resides 
in Davidson County, the defendants reside in Forsyth County. The 
defendant also asked that the cause be removed to Forsyth County for 
convenience of parties and witnesses. 

Upon the evidence offered by affidavit, the court found as a fact that 
the defendant Richard Stafford, at the time suit was brought and 
process served, was a resident of Guilford County. The court denied 
the motion to remove. From the refusal, the defendant Thurman 
Smith appealed, assigning errors. 


J. F. Motsinger for defendant Thurman Smith, appellant. 
J. W. Clontz for plaintiff, appellee. 


Per Curiam. The evidence, though conflicting, was amply sufficient 
to support the finding that the defendant Stafford was a resident of 
Guilford County at the time the action was instituted. An action such 
as this may be brought in the county where the plaintiffs or the defend- 
ants, or any one of them, had residence at the time summons was issued. 
G.S. 1-82. Removal for convenience is discretionary. 

Affirmed. 


i ne 


STATHD v. ROBERT HUGHES. 
(Filed 8 May, 1957.) 


APPEAL by defendant from Rousseau, J., at 22 October, 1956 Crim- 
inal Term of Gu1LForD. 

Criminal prosecution upon a warrant issued out of Municipal County 
Court, Criminal Division, of Guilford, charging that defendant “did 
unlawfully, willfully drive a vehicle upon the highway while under the 
influence of intoxicating liquor and narcotic drugs,” ete. 
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The case was first tried in said County Court when and where he 
was found guilty, and sentenced to 4 months on roads, suspended upon 
payment of $100.00 and costs. Defendant appealed therefrom to Supe- 
rior Court. 

Upon trial in Superior Court the State offered the testimony of an 
officer tending to support the charge against defendant. On the other 
hand, defendant testified, and offered testimony of another tending to 
challenge the probative force of the evidence offered by the State. The 
case was then submitted to the jury under charge of the court. 

Verdict: Guilty as charged. 

Judgment: That defendant be confined in common jail of Guilford 
County for a period of four months and assigned to work on the roads 
under supervision of the State Highway and Public Works Commission, 
as provided by law. 

Defendant excepted thereto, and appeals therefrom to Supreme Court 
and assigns error. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
Elreta Melton Alexander for Defendant Appellant. 


Per CurtraAm. In this Court defendant appellant does not challenge 
the sufficiency of the evidence offered upon trial in Superior Court to 
take the case to the jury on the charge made, and to support the verdict 
rendered. Assignment III relating to denial of motions for judgment as 
of nonsuit is not discussed in brief. 

And while the record of case on appeal shows that defendant took 
many exceptions to questions asked, and remarks made by the presiding 
judge in the course of the trial, it is apparent that neither the questions 
nor the remarks cast any reflection upon defendant, or deprived him of 
fair representation in the trial. It is clear that the court was trying to 
expedite in norma! way a trial pervaded with dilatoriness. The manner 
in which the trial was conducted fails to show prejudicial error in any 
respect. 

Moreover, a contextual reading of the charge indicates that the case 
was presented to the jury in adequate and understandable language, 
free from harmful error. 

Hence in the judgment from which appeal is taken there is 

No error. 
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C. S. REED v. H. H. ELMORE anp Wire, BULA T. ELMORE. 
(Filed 22 May, 1957.) 


1. Deeds § 11— 


4, 


5. 


i) 


7. 


A deed is to be construed to ascertain the intention of grantor and 
grantee as expressed in the language employed, and when the meaning of 
the language is in doubt, resort may be had to the circumstances of the 
parties and the situation dealt with. 


Same— 
Doubtful language in a deed must be construed most favorably to 
grantee. 
Deeds § 16b-—— 
Restrictive covenants are to be strictly construed. 
Same— 

A reasonable restrictive covenant which does not materially impair the 
beneficial enjoyment of the land conveyed and which is not contrary to 
public policy, is valid and enforceable in the same manner as any other 
contractual obligation. 

Same— 

The owner of contiguous lots conveyed one lot by deed stipulating that 
the land therein conveyed should be subject to the restriction that no struc- 
ture should be erected thereon by grantee within a stipulated distance from 
the public road, and that the restriction should likewise apply to the adja- 
cent lot retained by grantor. Held: The deed imposed mutual restrictive 
servitudes on both lots in the nature of negative easements running with 
the land, and not mere personal obligations. 

Same-—— 


It is not necessary that the owner of property subject all of it to the 
same plan of development in order to create restrictive servitudes or ease- 
ments running with the land in a designated area. 


Same—Registered deed creating negative easement on lands retained by 


grantor held binding on purchasers of servient tenement. 


The owner of contiguous lots conveyed one lot by deed stipulating that 
the land therein conveyed should be subject to the restriction that no struc- 
ture should be erected thereon by grantee within a stipulated distance from 
the public road, and that the restriction should likewise apply to the adja- 
cent lot retained by grantor. The owner thereafter sold the adjacent lot 
by deed containing no reference to the restriction. Held: The grantee of 
the second lot, as well as his subsequent transferees, is charged with notice 
of the servitudes imposed upon the second lot by original grantor in his 
deed to the first lot, since grantees take title subject to duly recorded ease- 
ments which have been granted by their predecessors in title and which 
could be discovered by an examination of the records of the deeds or other 
muniments of title of their grantor. Therefore, the grantee of the first lot 
is entitled to enforce the restriction against the owner of the second lot by 
mesne conveyances from the common grantor. 
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Bossitt, J., concurring. 
DENNY, J., dissenting. 
WInporne, C. J., and Hiecins, J., join in dissent. 


AppeaL by defendants from Sharp, S. J., 22 October, 1956 Special 
Term of MECKLENBURG. 

Plaintiff, as permitted by G.S. 1-253, seeks a judgment declaring 
lands of defendants, purchased from D, H. Walter in 1955, designated 
as lot 4 on a map prepared by J. W. Spratt in 1936, subject to a restric- 
tive easement or covenant in favor of lot 3, shown on said map, con- 
veyed to plaintiff by Sallie W. Shannon on 18 March 1937. Plaintiff 
also seeks injunctive relief against threatened violations of his asserted 
rights. The parties waived a jury trial. The facts as found by the 
court and stipulated by the parties may be stated as follows: 

Mrs. Sallie Shannon, the owner of a tract of land containing 154 
acres on the south side of the Pineville-Matthews Road, had it sur- 
veyed and subdivided into lots by J. W. Spratt, county surveyor, in 
October 1936. The property was divided into seven lots of varying 
acreage. Lot 2, containing 3.75 acres, is situate on the east side of the 
property. Its northern line is 540 feet southwardly from the Pineville 
Road. It has no frontage on a public highway. Lot 1, containing 3 
acres, joins and is south of lot 2. It has no frontage on a public high- 
way. Lots 1 and 2 are provided access to the public highway by a 
private road across lot 3. 

Lot 3, adjacent to lots 1 and 2, contains 60.65 acres. The lot has a 
leg 100 feet wide resting on the Pineville Road, extending back or south- 
wardly 540 feet from the road. From this point it broadens to the east, 
reaching the southeast corner of lot 1. South of the leg which rests on 
the Pineville Road the lot has a width in excess of 800 feet and a depth 
approximating a half mile. 

Lot 4 adjoins and is to the west of lot 3. It has a frontage of 415 feet 
on the Pineville Road, extends southwardlv from the highway half mile 
or more, and contains 42.32 acres. 

Lot 5 adjoins lot 4. It has a frontage on the Pineville highway of 
630 feet, a depth of approximately half a mile, and contains 30.9 acres. 
Lot 6 fronts 407 feet on the Pineville highway, has a depth of 1,084 
feet, and contains 9.5 acres. Lot 7 is at the southwest corner of the 
subdivision, half a mile or more from the highway. It contains 3.71 
acres. 

Lots 1 and 2 were sold prior to March 1937. Lot 3 was sold by Mrs. 
Shannon to plaintiff on 18 March 1937. Plaintiff’s deed was recorded 
2 April 1937. The description begins in the center of the Pineville Road 
and proceeds to describe the land conveyed by course and distance in 
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conformity with the courses and distances of lot 3 shown on the Spratt 
map. Following the specific description are these provisions: 

“The foregoing tract of land is conveyed subject to the easement of 
a road leading from Pineville-Matthews Road to lot designated No. 2 
comprising 3.75 acres and lot designated No. 1 sold to R. L. Welch and 
the right is hereby reserved to the owners of said Lots 1 and 2 to the 
use in common of said private road as a means of ingress, regress and 
egress to and from said tracts of land to the Pineville-Matthews Road. 

“The foregoing lands are conveyed subject to the condition or re- 
striction that no structure shall be erected by the grantee within 550 
feet of the Pineville-Matthews Road, it being understood and agreed 
that the 100 foot strip leading to said tract of land from the Pineville- 
Matthews Road shall not be used for purpose of constructing any build- 
ing thereon, and this restriction shall likewise apply to Lot No. 4, 
retained by the grantor, said lot No. 4 being adjacent to lands hereby 
conveyed.” 

On 30 April 1942 Mrs. Shannon conveyed lot 4 to Herbert 8. Glenn. 
The description of the land conveyed begins in the center of the Pine- 
ville-Matthews Road at the corner of the land conveyed by Mrs. 
Shannon to plaintiff, giving reference to the book and page where plain- 
tiff’s deed is recorded. The description proceeds by course and distance, 
referring to plaintiff’s lines where the land conveyed abuts the land of 
plaintiff. The courses and distances set out are those shown on the 
Spratt map as lot 4. The deed contains no restrictions and makes no 
reference to Mrs. Shannon’s deed to plaintiff except as it relates to the 
courses and distances of the land conveyed. 

Glenn, in 1946, conveyed the land he purchased from Mrs. Shannon 
to McCorkle, who in 1955 conveyed to H. B. Walter and wife. Walter 
and wife conveyed to defendant in May 1955. The deeds from Glenn, 
McCorkle, and Walter, all describe the land by metes and bounds as 
set out in the deed from Mrs, Shannon to Glenn. None of the deeds 
contained any restriction or made any reference to the deed to plain- 
tiff except in the specific description. 

Lots 5, 6, and 7 were conveyed by Mrs. Shannon prior to her deed 
for lot 4 to Glenn. The deeds for these lots contained no reference to 
the provision in plaintiff’s deed. Mrs. Shannon now has no interest in 
the property which she caused to be mapped and subdivided by Spratt. 

Defendants, when they purchased lot 4 in May 1955, had actual 
knowledge of the deed from Mrs. Shannon to plaintiff and of the pro- 
visions of said deed. 

Defendants have caused the property acquired by them from H. B. 
Walter and wife, including the portion lying within 550 feet of the 
Pineville-Matthews Road, to be divided into residential building lots 
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and, unless restrained, will offer said lots for sale for the purpose of 
erecting residences thereon. 

Judge Sharp concluded that the deed from Mrs. Shannon to plaintiff 
imposed reciprocal negative easements on lot 3 sold to plaintiff and 
lot 4 retained by Mrs. Shannon, that the building restriction imposed 
on lot 3 was for the benefit of lot 4 retained by the grantor, and the 
building restriction imposed on lot 4 was for the benefit of lot 3, and 
the registration of the deed from Mrs. Shannon to plaintiff put those 
who thereafter acquired any interest in lot 4 on notice of the servitude 
imposed on that tract. Defendants in apt time moved to nonsuit. 
They took exceptions to the court’s conclusions of law, excepted to the 
judgment which was entered in conformity with the conclusions of law, 
and appealed. 


Taliaferro, Grier, Parker & Poe for plaintiff appellee. 
Sedberry, Clayton & Sanders and Gaston, Smith & Gaston for de- 
fendant appellants. 


RopMAN, J. The question presented for decision is: Do the provi- 
sions of the deed from Mrs. Shannon to plaintiff impose mutual restric- 
tive servitudes on the lands then conveyed to plaintiff and retained by 
Mrs. Shannon, or did the deed merely create mutual personal obliga- 
tions? 

The answer is to be found by ascertaining the intention of grantor 
and grantee when the sale and purchase was consummated. That must 
be done by interpreting the language which the parties chose to express 
that intention. Stephens Company v. Lisk, 240 N.C. 289, 82 S.E. 2d 99; 
Hine v. Blumenthal, 239 N.C. 537, 80 S.E. 2d 458; Spencer v. Jones, 
168 N.C. 291, 848.E. 261; Killian v. Harshaw, 29 N.C. 497. 

If doubt exists as to the meaning of the language used, it is proper 
to consider the situation of the parties and the situation dealt with. 
Monk v. Kornegay, 224 N.C. 194, 29 S.E. 2d 754; Carr v. Jimmerson, 
210 N.C. 570, 187 S.E. 800; Seawell v. Hall, 185 N.C. 80, 116 8.E. 189; 
Patrick v. Ins. Co., 176 N.C. 660, 97 S.E. 657; 26 C.J.S. 1095. 

“In passing on the intent and effect of these conveyances, which must 
be gotten from the four corners of the instrument, we are guided by the 
rule that in resolution of doubt in interpretation the instrument must 
be construed most favorably to the grantee; Sheets v. Walsh, 217 N.C. 
32, 38,6S.E. 2d 817; Brown v. Brown, 168 N.C. 4, 10, 84 S.E. 25; Krites 
v. Plott, 222 N.C. 679, 681, 24 S.E. 2d 531.” Seawell, J., in McKay v. 
Cameron, 231 N.C. 658, 58 S.E. 2d 638. 

Restrictive servitudes in derogation of the free and unfettered use of 
land are to be strictly construed so as not to broaden the limitation on 
the use. Callaham v. Arenson, 239 N.C. 619, 80 S.E. 2d 619. 
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With these well-settled principles in mind we look at the deed from 
Mrs. Shannon to plaintiff as the gauge by which the rights and obliga- 
tions of the parties are to be measured. We find that the land con- 
veyed, that is, lot 3, is burdened with an easement for lots 1 and 2 to 
the Pineville-Matthews Road, which right of way is to be used in 
common with the owner of lot 3. An examination of the Spratt map 
filed with the record here would indicate this right of way has a width 
of less than twenty feet; hence, the grantee had an area of eighty feet 
or more in width adjoining lot 4, fronting on the Pineville-Matthews 
Road and extending back from the Pineville-Matthews Road to that 
width for a distance of 540 feet. This area was his to do with as he 
pleased unless some restriction was imposed on him or on the land itself. 
Without such a restriction he could build on it or leave it open as he 
might desire. If he elected to build, to use it for commercial or resi- 
dential purposes, as suited his whim. Grantor and grantee agreed that 
this unrestricted right to use the property was not desirable. Hence, 
following the provisions providing access to the highway for the land 
which plaintiff had purchased, as well as for lots 1 and 2, a provision 
was inserted in the deed which imposes a condition or restriction. 
Plaintiff’s right to use the property which he purchased was circum- 
scribed by this clause: ‘no structure shall be erected by the grantee 
within 550 feet of the Pineville-Matthews Road.” Had the restriction 
stopped there, it might be suggested the parties intended only to limit 
the right of the grantee but did not intend to impose any restraint on 
any subsequent owner of lot 3. Any such idea is, however, immediately 
banished by the very next clause which deals with the land itself and 
not the owner. It says: “it being understood and agreed that the 100 
foot strip leading to said tract of land from the Pineville-Matthews 
Road shall not be used for purpose of constructing any building 
thereon.” 

That the restriction imposed on plaintiff and on his land could be 
enforced is not open to debate. It is said in Sheets v. Dillon, 221 N.C. 
426, 20 S.E. 2d 344: “The courts have generally sustained covenants 
restricting the use of property where reasonable, not contrary to public 
policy, not in restraint of trade and not for the purpose of creating a 
monopoly—and building restrictions have never been regarded as 1m- 
politic. So long as the beneficial enjoyment of the estate is not mate- 
rially impaired and the public good and interest are not violated such 
restrictions are valid. Subject to these limitations the court will enforce 
its restrictions and prohibitions to the same extent that it would lend 
judicial sanction to any other valid contractual relationship.” The 
principle there stated has been repeatedly recognized. The factual 
situations in particular cases have not always called for an application 
of the principle. Ingle v. Stubbins, 240 N.C. 382, 82 S.E. 2d 388; 


S-—~246 


226 IN THE SUPREME COURT. [246 


REED v. ELMORE. 


Higdon v. Jaffa, 231 N.C. 242, 56 S.E. 2d 661; Craven County v. Trust 
Co., 237 N.C. 502, 75 S.E. 2d 620; Phillips v. Wearn, 226 N.C. 290, 37 
S.E. 2d 895; Eason v. Buffaloe, 198 N.C. 520, 152 S.E. 496; Davis v. 
Robinson, 189 N.C. 589, 127 S.E. 697. 

The vast majority of the cases dealing with restrictive covenants 
grow out of conveyances in which restrictions are imposed on the 
grantee or on the property conveyed without expressly imposing in the 
conveyance a similar condition or restriction on the grantor. In those 
cases, the courts have been called upon to determine whether the 
grantor intended to impose a restriction for his personal benefit or 
whether he intended to create a benefit for all of the property that he 
owned. Where the grantor has, by uniformity of the conditions im- 
posed with respect to a given area, evidenced his intention to create 
mutual servitudes and benefits, the restrictions are held to be covenants 
running with the land. Where there is absence of uniform pattern, the 
intention is not established; hence, the covenants or restrictions or con- 
ditions are held to be personal to the grantor. Ingle v. Stubbins, supra; 
Craven County v. Trust Co., supra; Phillips v. Wearn, supra; Turner 
v. Glenn, 220 N.C. 620, 18 S.E. 2d 197; Sedberry v. Parsons, 232 N.C. 
707, 62 S.E. 2d 88; Eason v. Buffaloe, supra. Uniformity of pattern 
with respect to a development furnishes evidence of the intent of the 
grantor to impose restrictions on all of the property and when the intent 
is ascertained it becomes binding on and enforceable by all immediate 
grantees as well as subsequent owners of any part of the property; but 
the fact that there is an absence of uniformity in the deeds does not 
prevent the owner of one lot from enforcing rights expressly conferred 
upon him by his contract. “Contractual relations do not disappear as 
circumstances change.” Vernon v. Realty Co., 226 N.C. 58, 36 8.E. 2d 
710. The absence of any reference in the deed for lot 4 to the right of 
way granted lots 1 and 2 does not, because of want of uniformity, 
destroy the rights accorded those lots. 

It is said in Turner v. Glenn, supra: “A deed which makes reference 
to a map or plat incorporates such plat for purposes of a more particular 
description but does not bind the seller, nothing else appearing, to abide 
by the scheme of division laid down on that map. The purchaser has 
no right to understand or believe from such reference that the grantor 
will in his future conveyances abide by such plan of division.” This 
is an effective if negative way of stating that the grantee who insists 
that there be inserted in his deed a condition or covenant that the 
grantor will comply has a right to enforce it. Recognition of the im- 
portance of imposing the restriction on the grantor in the deed under 
which grantee claims is to be found in Stephens Company v. Binder, 
198 N.C. 295, 151 S.E. 639. Justice George W. Connor, holding plain- 
tiff grantor was not bound by restrictive covenants, said: “None of the 
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defendants, claiming under the immediate grantee of the plaintiff, has 
any right to or easement in lots owned by plaintiff, at the date of its 
conveyance of the lot now owned by said defendant to its grantee, by 
reason of any express covenant on the part of plaintiff.” (Emphasis 
added.) Justice H. G. Connor stated the rule in the affirmative when 
he said, in Milliken v. Denny, 141 N.C. 224: “Tf purchasers wish to 
acquire a right of way or other easement over other lands of their 
grantor, it is very easy to have it so declared in the deed of convey- 
ance.” (Emphasis added.) 

Plaintiff, when he purchased, heeded the warnings of Justice Connor 
and caused to be inserted in the deed to him this provision: ‘This re- 
striction shall likewise apply to Lot No. 4, retained by the grantor, said 
Lot No. 4 being adjacent to lands hereby conveyed.” Note the restric- 
tion is not on the grantor. It is imposed on the land of grantor. It was 
a creation of a servitude on the land irrespective of ownership. There 
is no need to search for grantor’s intent. It is clearly and distinctly 
expressed, 

What was the restriction? Can there be any doubt that the parties 
(grantor and grantee) meant and said that no building or structure 
should be erected on either lot 3 or lot 4 within 550 feet of the Pineville- 
Matthews Road? So construed there would be an open, unobstructed 
view of the highway. It is alleged and admitted that plaintiff’s home 
is on lot 3. He has constructed a lake and made other improvements 
thereon. It may be inferred that the land was purchased for a home 
and “a quiet and secluded place of abode.” In any event, one who has 
only a limited view of the highway might well deem an open and unob- 
structed view across his neighbor’s land of material benefit and hence 
insist on imposing a servitude on that land as a condition to its pur- 
chase, an “ancient window.” Davis v. Robinson, supra. 

It will be noted that the servitude is expressly limited to lot 4. It has 
no relation to lots 5 and 6 which lie to the west of lot 4 and front on 
the road. 

We have found no case in our reports which deals with the factual 
situation here presented. It might have arisen under the deed referred 
to in S, v. Suttle, 115 N.C. 784, if the grantee had undertaken to harvest 
ice from the mill pond. 

It was said in Norfleet v. Cromwell, 70 N.C. 684: ‘The principle is 
generally conceded, and it is certainly equitable, that when the benefit 
and burden of a contract are inseparably connected, both must go 
together, and liability to the burden is a necessary incident to the right 
to the benefit.” Application of the rule is found in Raby v. Reeves, 112 
N.C. 688; Walker v. Phelps, 202 N.C. 344, 162 8.E. 727. 

Cases are not wanting, however, on factual situations closely analo- 
gous to those we are here considering. In Coles 1. Sims, decided in 
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1854, reported 43 Eng. Rep. 768, the Court was called upon to deal with 
a deed executed in 1823 in which the parties executed mutual covenants 
that portions of their respective lands should be laid out as a pleasure 
ground and thereafter used as a flower garden on which no building 
should be erected. The Court held that the covenant was binding on 
the grantees of the respective covenantors. 

In McLean v. McKay, decided by the Privy Council of England in 
1873, reported V LRPC 327, the Court was called upon to construe a 
deed made in 1834. William Forbes, owner of a lot, conveyed a portion 
thereof to Robert McIntosh. The deed, after describing by metes and 
bounds the land conveyed, contained this provision: “. . . and by the 
true intent which was unanimously agreed upon between the parties 
that any distance which may remain westwardly to Jury Street should 
never be hereafter sold, but left for the common benefit of both parties 
and their successors.” McLean, plaintiff, traced his title to McIntosh, 
the grantee, and McKay traced his to Forbes, the grantor, McKay 
had erected a building on the land adjacent to Jury Street. McLean 
sought injunctive relief. The Court, in announcing its opinion, said: 
“ . , but construing the clause in the way in which they do, simply as 
an agreement between the two parties that this space shall be kept open 
for the advantage of both proprietors, they come to the conclusion that 
it is one which does not contravene any rule of law, that it creates an 
equity which binds the present Respondent, and that the Appellant who 
has the estate of the original vendee is entitled to come to the Court of 
Equity for its assistance to remove the structure which is placed upon 
the land in violation of it.” 

Nicoll v. Fenning, decided in 1880, reported 18 Chancery Appeal 
Cases 258, factually like the present case, held grantees of the grantor 
bound by his express covenant that he would, as to land retained, “not 
erect thereon, or use or permit to be used any building to be erected 
thereon as a tavern, public-house, or beershop.” 

In Mann v. Stephens, decided in 1846, 60 Eng. Rep. 665, the Court 
was called upon to construe a deed made in 18388 in which the grantor 
had, with respect to land owned by him adjoining the land sold, pro- 
vided that it “should forever thereafter remain and be used as a shrub- 
bery or garden, and that no house or other building should be erected 
on any part of it, except a private house or ornamental cottage, and 
that only on a certain part of it called The Dell, and so as to be an 
ornament rather than otherwise, to the surrounding property.” In 1845 
defendant, who had acquired the land to which the covenant related, 
began the construction of a beer shop and a brewery outside of The 
Dell. Plaintiff, who traced his title to the original covenantee, sought 
injunctive relief. The Vice Chancellor expressed the opinion “that the 
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erecting of the beer-shop and brewery was a gross violation of the 
covenant.” An injunction issued. 

The annotator, 37 L.R.A. N.S., at p. 23, in speaking with respect to 
restrictive covenants, says: “Another, but much rarer, class of cases in 
which restrictive covenants may be enforced by persons not parties 
thereto is that in which a vendor, instead of imposing the burden on the 
property sold for the benefit of that retained, reverses the servitude, 
laying the restriction on the land retained for the benefit of the land 
sold. It would seem that the same reasoning ought to apply as well in 
the one case as the other, and that the rule should here be that such 
restrictions may be enforced by the grantees of the covenantee against 
the covenantor or his grantees, but that an action may not be main- 
tained to enforce the restriction between grantees of the servient estate.” 

In Murphy v. Ahlberg, 97 A. 406 (Pa.), the covenant or restriction 
was stated thus: “It is further agreed that the said second party, his 
heirs or assigns, shall have the free and unobstructed right of light, air, 
and prospect over and across the front of any other property now owned 
by the parties of the first part, lying north of the above described, and 
includes lot 1 in said partition plan, and that no buildings shall be 
erected nearer to Bellefield avenue than the present building now on the 
same. This restriction shall apply to and bind the heirs and assigns 
of both parties hereto, but shall not prevent the planting of shrubbery 
or small trees on the front of said lots.””. The Court held that the cove- 
nant applied as to property retained by the grantor, and that he could 
be enjoined from its violation by erecting on the property which he had 
retained a building tending to reduce the view of his grantee. 

“A covenant not to erect a building on grantor’s land in front of 
the tract conveyed runs with the land, and passes to an assignee without 
any separate assignment of the covenant.” Headnote, Trustees of 
Watertown v. Cowen, decided 1834, reported 4 Paige Ch. 510, 27 Am. 
Dec. 80. 

Similar conclusions with respect to restrictions imposed by grantor 
on himself are to be found in Porter v. Denny, 156 N.Y.S. 1016, and 
Feinberg v. Board of Education, 276 S.W. 823 (Ky.); Hutchinson v. 
Ulrich, 21 L.R. A. 391 (Ill.). The easements imposed are coterminous 
with the estate granted and retained. Ruffin v. R. R., 151 N.C. 330, 66 
S.E. 317. 

Lots 3 and 4 comprised 102 acres of Mrs. Shannon’s 150-acre tract. 
The deed from Mrs. Shannon to plaintiff provided a uniform limitation 
on the use of these two lots. Smaller areas have repeatedly been the 
subject of a uniform system of development. It is not necessary that 
all of one’s property be subject to the same plan of development, in 
order to create restrictive servitudes or easements running with the 
land in a designated area. 
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By whatever name described, easements, negative easements, incor- 
poreal rights, or servitudes, the reciprocal burdens and benefits were 
interest in land which could not be created by parol. Davis v. Robin- 
son, supra; Turner v. Glenn, supra; Borders v. Yarbrough, 237 N.C. 540, 
75 S.E. 2d 541; Hege v. Sellers, 241 N.C. 240, 84 S.E. 2d 892. 

Being an interest in land, registration of the instrument creating the 
right was necessary if the owner would protect himself against subse- 
quent purchasers for value. When plaintiff recorded his deed, anyone 
interested in lot 4 was bound to note, not by implication, but by express 
language, that Mrs. Shannon had dealt with, imposed a restriction on 
lot 4. “Grantees take title to lands subject to duly recorded easements 
which have been granted by their predecessors in title.” Waldrop v. 
Brevard, 233 N.C. 26, 62 S.E. 2d 512; Starmount Co. v. Memorial Park, 
233 N.C. 618, 65 S.E. 2d 134. 

Since the deed from Mrs. Shannon to plaintiff, by its express lan- 
guage, dealt with lot 4, it was as much a link in defendant’s title as any 
other disposition of that lot. Turner v. Glenn, supra, does not, as 
appellant contends, hold to the contrary. Properly read and under- 
stood, that case supports the conclusion here reached. There no restric- 
tions appeared in the deeds under which plaintiff claimed. Defendants 
sought to impose restrictions by showing knowledge of parol statements 
and advertisement when the common ancestor made sale of lots other 
than the lots of plaintiffs. The fact that plaintiffs knew, or might have 
known of these parol statements made to purchasers of other lots did 
not fulfill the requirements of the Connor Act. Justice Barnhill says: 
“A purchaser 1s chargeable with notice of the existence of the restriction 
only if a proper search of the public records would have revealed it and 
it is conclusively presumed that he examined each recorded deed or 
instrument in his line of title and to know its contents. Acer v. West- 
cott, 46 N.Y. 384, 7 Am. Rep. 355; Columbia College v. Thacher, 87 
N.Y. 311, 41 Am. Rep. 365; McPherson v. Rollins, 107 N.H. 362, 14 
N.E. 411; Thompson, Real Property, Vol. 7, p. 106. If the restrictive 
covenant is contained in a separate instrument or rests in parol and not 
in a deed in the chain of title and is not referred to in such deed a 
purchaser, under our registration law, has no constructive notice of it. 

“Tt follows that evidence admitted by the court as to oral statements 
made by officers of the Realty Company and as to advertisements pub- 
lished in local papers tending to show a general scheme of development 
of Sunset Hills was incompetent. It has no bearing upon the question 
presented.”’ 

A slightly different factual situation was presented to the Supreme 
Court of Pennsylvania, Finley v. Glenn, 154 A. 299. There one Mildred 
Rosekrans, common ancestor in title of plaintiff and defendant, sold a 
lot to plaintiff. Plaintiff’s deed contained a covenant restricting the 
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kind of buildings which could be constructed on her lot. The deed con- 
tained this further covenant: “. . . that the said grantors, shall and 
will impose the same building restrictions as above set forth, upon all 
their other lots or pieces of land fronting upon both sides of Mildred 
Avenue as shown upon the above mentioned plan of lots...” The 
Court said: ‘The controlling factor in the decision of the case is that 
the immediate grantors of both plaintiff and defendants were the same. 
When the latter came to examine the title which was tendered to them, 
it was of primary consequence that they should know whether their 
grantors held title to the land which they were to convey. They could 
determine that question only by searching the records for grants from 
them. ‘The rule has always been that the grantee ... must search 
for conveyances . . . made by any one who has held the title.’ (Cita- 
tions.) ‘The weight of authority is to the effect that if a deed or a 
contract for the conveyance of one parcel of land, with a covenant or 
easement affecting another parcel of land owned by the same grantor, 
is duly recorded, the record 1s constructive notice to a subsequent pur- 
chaser of the latter parcel. The rule is based generally upon the prin- 
ciple that a grantee is chargeable with notice of everything affecting his 
title which could be discovered by an examination of the records of the 
deeds or other muniments of title of his grantor.’ Note, 16 A.L.R. 1018, 
and cases cited; 2 Tiffany’s Real Property (1920 Ed.), p. 2188. So 
doing, defendants would find the deed from Rosekrans and his wife 
to plaintiff which had been recorded. Coming upon this conveyance, it 
was their duty to read it, not, as argued by appellant and decided by 
the chancellor who heard the case, to read only the description of the 
property to see what was conveyed, but to read the deed in its entirety, 
to note anything else which might be set forth in it. The deed was 
notice to them of all it contained; otherwise the purpose of the recording 
acts would be frustrated. If they had read all of it, they would have 
discovered that the lots which their vendors were about to convey to 
them had been subjected to the building restriction which the deed 
disclosed. It boots nothing, so far as notice is concerned, that they did 
not acquaint themselves with the entire contents of the deed.” 

The factual difference between that case and Turner v, Glenn is the 
express covenant made by the common ancestor as to the remainder 
of his property and the absence of such express covenant in Turner v. 
Glenn. That fact makes the difference in the decisions in the two cases. 
Similar conclusions have been reached by the courts of a majority of 
our sister states. See 16 A.L.R. 1013, and cases there cited; also, Harp 
v. Parker, 128 S.W. 2d 211 (Ky.); Phillips v. Lawler, 244 N.W. 165 
(Mich.) ; Black v. Condon, 58 So. 2d 93 (Miss.); Adams v. Rowles, 228 
S.W. 2d 849 (Tex.); 17 Am. Jur. 1021. 
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What more could plaintiff have done to protect his rights? Defend- 
ant, when he purchased, not only had constructive, but in fact had 
actual knowledge of the servitude which Mrs. Shannon had imposed 
on the property which he was purchasing. He cannot now complain 
that the court does not permit him to ignore the rights which plaintiff 
acquired when he purchased. The judgment is 

Affirmed. 


Bossitt, J., concurring: A, the owner of certain land, be it a 200- 
foot lot or a 10-acre tract, decides to sell a portion thereof, e.g., one- 
half, to B. A’s deed to B sets forth explicitly their agreement, to wit, 
the imposition of identical restrictive covenants on the portion thereof 
conveyed to B and on the portion thereof retained by A. The restric- 
tive covenants do not purport to affect any land other than said 200- 
foot lot or 10-acre tract. Only A and B, and their respective heirs and 
assigns, are bound by said mutual restrictive covenants. 

The deed from A to B is duly recorded. Hence, a subsequent pur- 
chaser from A of the portion of said lot or tract retained by A is charged 
with notice that A has imposed upon it said restrictive covenants. 

As I see it, the decisions relating to a uniform plan with reference to 
restrictive covenants where a developer sells a large number of lots have 
no application. In such cases, the question ordinarily posed is the 
enforceability of such restrictive covenants by the purchasers infer se. 

In one sense, when A conveys the retained portion of said lot or tract 
to a subsequent purchaser, A’s deed to B is not in such purchaser’s chain 
of title, that is, A’s deed to B is not the source of or a link in such pur- 
chaser’s title. But in another sense, A’s deed to B is in the pur- 
chaser’s chain of title, that is, such subsequent purchaser is charged 
with notice of such recorded deed in like manner as he would be charged 
with notice of a recorded deed of trust, judgment or other record lien 
imposed during the period of A’s ownership. Thus, such purchaser’s 
title, while it does not pass under A’s deed to B, is limited by the terms 
of A’s deed to B whereby the restrictive covenants are imposed. The 
sense in which the expression “chain of title’ is used in decided cases 
must be considered in the light of the facts of each case and in relation 
to the context in which it is used. 

When reasonable restrictive covenants are so imposed my view is 
that they may be enforced as between A and B, and their respective 
heirs and assigns, until such time as, by reason of changed conditions, 
it becomes inequitable to do so. 


Denny, J., dissenting: I do not concur in the majority opinion. I 
concede, however, that some jurisdictions have adopted the view set 
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forth therein. Even so, in my opinion, such view finds no support in 
the decisions of our Court. 

Let us examine the nature of the provision set forth in the plaintiff’s 
deed. “The foregoing lands are conveyed subject to the condition or 
restriction that no structure shall be erected by the grantee within 550 
feet of the Pineville-Matthews Road, it being understood and agreed 
that the 100 foot strip leading to said tract of land from the Pineville- 
Matthews Road shall not be used for purpose of constructing any 
building thereon, and this restriction shall hkewise apply to Lot No. 4, 
retained by the grantor, said Lot No. 4 being adjacent to lands hereby 
conveyed.” 

It will be noted that the grantor did not covenant or agree to insert 
a similar restriction in her deed, if and when she conveyed Lot No. 4; 
she only provided that this restriction shall apply to Lot No. 4 retained 
by the grantor. What is this restriction? Simply that the grantee in 
the deed to Lot No. 3 shall not erect any structure within 550 feet of 
the Pineville-Matthews Road. The parties then defined the meaning 
and applicability of the restriction in the following Janguage: “. 
it being understood and agreed that the 100 foot strip leading to said 
tract of land from the Pineville-Matthews Road shall not be used for 
purpose of constructing any building thereon, . . .” Was the applica- 
tion to Lot No. 4 for the benefit thereof, or was it intended to be a 
servitude thereon? Be that as it may, we adhere to the rule in this 
jurisdiction that restrictive servitudes being in derogation of the free 
and unfettered use of the land, the covenants imposing them are to be 
strictly construed in favor of the unrestricted use of the property. 
Callaham v. Arenson, 239 N.C. 619, 80 S.E. 2d 619; Craven County v. 
Trust Co., 237 N.C. 502, 75 S.E. 2d 620; Davis v. Robinson, 189 N.C. 
589, 127 S.E. 697; 14 Am. Jur., Covenants, Conditions and Restrictions, 
section 212, page 621. 

If it be conceded, however, that the intention of the parties was to 
the effect that no building shall be constructed on Lot No. 4 nearer 
than 550 feet of the Pineville-Matthews Road, as construed in the 
majority opinion, I do not think the restriction can rightfully be con- 
strued to be anything more than a personal contract or covenant be- 
tween the parties to the instrument conveying Lot No. 3. Phillips v. 
Wearn, 226 N.C. 290, 37 S.E. 2d 895. 

Our decisions emphasize the fact that to be effective the restrictive 
covenant to be enforced must be a part of a general plan or scheme of 
development which bears uniformly upon the area affected. Craven 
County v. Trust Co., supra; Sedberry v. Parsons, 2382 N.C. 707, 62 S.E. 
2d 88; Humphrey v. Beall, 215 N.C. 15, 200 S.E. 918. 

The law generally applicable to a plan or scheme for imposing re- 
strictions upon land for particular purposes is succinctly stated in 26 
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C.J.8., Deeds, section 167(2), page 11438, et seg., as follows: ‘Where 
the owner of a tract of land subdivides it and sells distinct parcels 
thereof to separate grantees, imposing restrictions on its use pursuant 
to a general plan of development or improvement, such restrictions may 
be enforced by any grantee against any other grantee, either on the | 
theory that there is a mutuality of covenant and consideration, or on 
the ground that mutual negative equitable easements are created.” 
Maples v. Horton, 289 N.C. 394, 80 S.E. 2d 38; Craven County v. Trust 
Co., supra; Sedberry v. Parsons, supra; Higdon v. Jaffa, 231 N.C. 242, 
56 S.E. 2d 661; Vernon v. Realty Co., 226 N.C. 58, 36 S.E. 2d 710; 
Brenizer v. Stephens, 220 N.C. 395, 17 S.E. 2d 471; Franklin v, Eliza- 
beth Realty Co., 202 N.C. 212, 162 S.E. 199; Bailey v. Jackson, 191 
N.C. 61, 131 8.E. 567; Johnston v. Garrett, 190 N.C. 835, 130 8.E. 835; 
Homes Co. v. Falls, 184 N.C. 426, 115 8.E. 184. 

There is no contention that a general scheme or plan was ever con- 
templated in connection with the lands involved in this appeal. The 
grantor, Sallie W. Shannon (widow), conveyed tracts 1 and 2, contain- 
ing 3 and 3.75 acres respectively, without imposing any restrictions 
whatever thereon. Moreover, these tracts lie between tract 3 and the 
Pineville-Matthews Road, except for the 100 foot access corridor to 
the highway. Furthermore, while it appears that Lot No. 4, consisting 
of 42.32 acres; Lot No. 5, consisting of 30.9 acres; and Lot No. 6, con- 
sisting of 9.5 acres, all fronting on the Pineville-Matthews Road, there 
is no suggestion that any of these lots, including Lot No. 4, when con- 
veyed by Mrs. Sallie W. Shannon (widow), contained any restrictions 
whatever. 

In Phillips v. Wearn, supra, 262 lots in 26 different blocks of a de- 
velopment were sold without restrictions, and 433 lots in 31 blocks were 
sold with restrictions. The lots sold without restrictive covenants in 
the deeds as well as those sold subject to restrictions were scattered 
throughout the development. It was held that the development had 
never been subject to any scheme or general plan whereby the restric- 
tive covenants in the deeds could have been enforced by the grantees 
inter se. Humphrey v. Beall, supra. And that since the locus in quo 
had never been subject to any general plan of development the restric- 
tive covenants in the deeds executed by the original developer or 
its successors, were never enforceable except as personal covenants. 
DeLaney v. Hart, 198 N.C. 96, 150 S.E. 702; Thomas v. Rogers, 191 
N.C. 736, 133 S.E. 18; Snyder v. Heath, 185 N.C. 862, 117 S.E. 294. 

In the case of Ivey v. Blythe, et al., 198 N.C. 705, 138 S.E. 2, the 
plaintiff contracted to sell and the defendants to purchase Lot No. 10 
of Square 5 of Piedmont Park in the City of Charlotte. The Pied- 
mont Realty Company had subdivided a tract of land containing 83 
acres, This company conveyed lots, including the lot in controversy, 
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to F. C. Abbott. The deed to the property contained restrictions as to 
the use of the lots fronting on Central Avenue and Seventh Street. 
Later, Abbott reconveyed Lot No. 10 in Square 5, which fronted on 
Central Avenue, to Piedmont Realty Company. This company there- 
after sold and conveyed this lot to J. B. Ivey without restrictions, but 
the following appeared in the description: “Being the same lot No. 10, 
Square 5, conveyed by the Piedmont Realty Company to F. C. Abbott 
by deed, and recorded in the office of the register of deeds for Mecklen- 
burg County, in Book 150, p. 237.” The defendants refused to accept 
the deed which plaintiff tendered, upon the ground that the plaintiff 
could not convey a title free from restrictions. The court below held 
that plaintiff could convey a fee simple title to the property, free and 
clear of restrictions. Upon appeal to this Court, Brogden, J., speaking 
for the Court, said: “In Davis v. Robinson, 189 N.C. 589, this Court 
held, upon the facts presented in that case, that Piedmont Park was not 
the result of a general plan or scheme of development of an exclusive 
residential community... . 

“In the case at bar, the plaintiff holds a deed for the lot in contro- 
versy, which contains no restrictions whatever, but the defendants con- 
tend that the clause in plaintiff’s deed from Piedmont Realty Company, 
‘being the same lot No. 10, Square 5, conveyed by the Piedmont Realty 
Company to F. C, Abbott, by deed recorded in the office of the register 
of deeds for Mecklenburg County, in Book 150, p. 237,’ was intended to 
subject plaintiff’s land to the restrictions contained in the original deed 
from Piedmont Realty Company to Abbott, bearing date of 20 October, 
1900. We do not think that this clause can be enlarged so as to create 
a restriction. Apparently the clause is a mere reference to a former 
conveyance for the sole purpose of aiding the identification of the land. 
A restriction of the free enjoyment and use of property should be 
created in plain and express terms; and, while perhaps it may be possi- 
ble, by implication, to create restriction and encumber the free and 
untrammeled flow of property from purchaser to purchaser, such impli- 
cation ought to appear plainly and unmistakably.” 

A restriction on the use of land may be enforceable as a contract 
without regard to any general plan or scheme of development. How- 
ever, in such instances, the enforceability of the contract rests squarely 
upon the terms and conditions of the contract being set out in the 
grantee’s chain of title. Starmount Co. v. Memonal Park, 233 N.C. 
613, 65 S.E. 2d 134; Phillips v. Wearn, supra. 

In Turner v. Glenn, 220 N.C. 620, 18 S.E. 2d 197, in considering the 
enforceability of restrictions in a deed, Barnhill, J., later Chief Justice. 
speaking for the Court, said: “. . . itis the duty of a purchaser of land 
to examine every recorded deed or instrument in his line of title and he 
is conclusively presumed to know the contents of such instruments and 
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is put on notice of any fact or circumstance affecting his title which 
either of such instruments reasonably discloses. He is not, however, 
required to examine collateral conveyances of other property by any 
one of his predecessors in title.” 

Likewise, in the case of Sheets v. Dillon, 221 N.C. 426, 20 S8.E. 2d 344, 
Barnhill, J., later Chief Justice, said: “Ordinarily, it is only when the 
subdivided property is conveyed by deeds containing uniform restric- 
tions in accord with a general scheme and for the benefit of all within 
a specified area that the other grantees of the owner of the original tract 
may enforce the restriction.” 

More recently, in the case of Hege v. Sellers, 241 N.C. 240, 84 S.E. 
2d 892, it appears that in 1948 J. L. Sides and wife, Ophelia M. Sides, 
began a residential development known as Wooded Acres. The de- 
velopment contained 40 lots. Thirty of these lots were sold and the 
deeds contained uniform restrictions, including racial restrictions, Nine 
of the lots were sold omitting the racial restrictions but containing all 
the other restrictions. The first restriction inserted in all thirty-nine 
deeds reads as follows: ‘‘1. All lots contained in this property known 
as Wooded Acres shall be used for residential purposes only.” J. L. 
Sides and wife agreed to convey Lots Nos. 10 and 11 of the subdivision 
to Hollis P. Allen and wife, Alma C. Allen, plaintiffs in the action, and 
they in turn agreed to sell these lots to the defendants C. G. Sellers and 
wife, Irene T. Sellers. Sides and wife conveyed to H. P. Allen and wife 
Lot No. 10 containing the same restrictions set out in the deeds to the 
thirty lots referred to above. At the request of Mr. Allen, Lot No. 11 
was conveyed from Sides and wife directly to Sellers and wife without 
restrictions. Allen testified it was his understanding in parol with 
Sellers that the uniform restrictions should be inserted in the deed to 
Lot No. 11. Sellers testified there was no such agreement. Likewise, 
Sides and wife, who were also defendants, filed answer and denied any 
agreement with Allen and wife that restrictions should apply to Lot No. 
11, the topography of it being unsuitable for a home site but could be 
used for something like a road. Sellers and wife were seeking to use 
Lot No. 11 for a street leading to other property. The court below 
held that the plaintiffs, among them numerous owners of lots in the 
subdivision, could not enforce the restrictions against Sellers and wife 
with respect to Lot No. 11. Upon appeal to this Court, Higgins, J., 
speaking for the Court, said: “The remaining question is whether the 
defendants C. G. Sellers and wife in accepting a deed without restric- 
tion, nevertheless were charged with such notice of the plans and pur- 
poses in the development of Wooded Acres as would make the uniform 
restrictions applicable to Lot No. 11. As has already been pointed out, 
no restrictions appear in the chain of title to that lot. No notice, there- 
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fore, can be found in the line of title. The recorded map shows no 
restrictions. ‘The law contemplates that a purchaser of land will exam- 
ine each recorded deed or other instrument in his chain of title, and 
charges him with notice of every fact affecting his title which such 
examination would disclose. In consequence, a purchaser of land is 
chargeable with notice of a restrictive covenant by the record itself if 
such covenant is contained in any recorded deed or other instrument in 
his line of title, even though it does not appear in his immediate deed.’ 
Higdon v. Jaffa, 231 N.C, 242, 56 S.E. 2d 661; Sheets v. Dillon, 221 N.C. 
426, 20 S.E. 2d 344; Turner v. Glenn, 220 N.C. 620, 18 S.E. 2d 197. 
Since the effective date of the Connor Act, 1 December, 1885, in matters 
involving the title to land it is intended that the public registry should 
be the source of notice. Since then it is considered not enough to send 
word by the mail boy. Notice, however full and formal, cannot take 
the place of registered documents. Austin v. Staten, 126 N.C. 783, 36 
S.E. 338; Hinton v. Williams, 170 N.C. 115, 86 S.E. 994; Blacknall v. 
Hancock, 182 N.C. 369, 109 S.E. 72.” 

Our Court has held that where restrictive covenants in the nature of 
mutual negative easements have been inserted in the deed pursuant to 
a general plan of development, such restrictions will remain in full 
force and effect even though one or more of the mesne conveyances may 
omit the restrictions. Sedberry v. Parsons, supra; Higdon v. Jaffa, 
supra; Sheets v. Dillon, supra; Turner v. Glenn, supra; Bailey v. Jack- 
son, supra. 

I know, however, of no decision in this jurisdiction that upholds a 
building restriction in the nature of a negative easement when such 
restriction appears nowhere in the grantee’s chain of title, as in the 
instant case. Hence, I vote to reverse the judgment of the court below. 


WInborNE, C. J., and Hicerns, J., join in the dissent. 


STATE v. FRED MILLS. 
(Filed 22 May, 1957.) 


1. Searches and Seizures § 2— 


Where the affidavit upon which a search warrant is issued describes 
defendant’s premises with sufficient definiteness to identify it, and such 
description is made a part of the search warrant by proper reference, 
objection to the search warrant on the ground that it did not describe the 
premises with sufficient definiteness, is untenable. G.S. 18-13. 
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Same—— 


A search warrant is a mandate giving authority for the search of the 
premises therein described and at the same time limits the scope of the 
mandate to such premises. Therefore, a warrant for the search of defend- 
ant’s dwelling at a certain locality, together with barn and outhouses, etc., 
does not authorize the officer to go into the home of another party, located 
on the adjoining lot, and search a room there rented by the defendant. 


Searches and Seizures § 3-— 


Where an officer reads the search warrant to the owner of the premises 
therein designated, the mere fact that the defendant is present and stands 
by as the owner states to the officer that she had rented the back room to 
the defendant and that the officer could search all of the house except this 
room, is not a waiver of the right of defendant against the unlawful search 
by the officer of the room rented by defendant. 


Searches and Seizures § 1: Constitutional Law § 19a— 
Immunity from unreasonable search and seizure is a personal right and 
the question of the legality of a search can be raised only by those whose 
rights are thereby infringed. 


Same— 

Where a search warrant authorizes the search of a certain dwelling, the 
owner of the dwelling may not object to the search of a room therein rented 
by the owner to defendant, but the defendant who rented the room has the 
right to challenge the legality of the search of this room under the warrant. 


Same-—— 

The fundamental law protects a person from the search of his private 
dwelling without a warrant, which protection extends to all equally, the 
guilty as well as the innocent. Constitution of North Carolina, Art. I, 
Sec. 15. Constitution of United States, Fourth Amendment. 


Searches and Seizures § 1— 

A warrant for the search of a dwelling house does not authorize the 
search of a room in the dwelling rented by a person not named in the 
warrant. 


Criminal Law § 48— 
The admission in evidence of intoxicating liquor discovered as a result 
of an unlawful search of defendant’s premises, is prejudicial error. G.S, 
15-27. 


. Intoxicating Liquor § 9a— 


A warrant charging defendant with possession of a quantity of non-tax 
paid liquor together with other illegal whisky and beer for the purpose of 
unlawful sale does not restrict the charge to non-tax paid liquor, since the 
possession of tax paid liquor for the purpose of sale is within the purview 
of the phrase “other illegal whisky.” 
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10. Intoxicating Liquor § 9d— 


Evidence of defendant’s possession of 7 pints of tax paid whisky of 
various brands, a pint of gin and 33 cans of different kinds of beer, together 
with evidence that a hundred empty pint whisky bottles were found strewn 
under his dwelling, is held sufficient, unaided by any presumption, to be 
submitted to the jury on a charge of unlawful possession of intoxicating 
liquor for the purpose of sale. 


11. Criminal Law § 14— 


The Superior Court, on appeal from conviction in the county court, has 
jurisdiction to try defendant only for the specific misdemeanor upon which 
he had been tried and convicted in the county court. 


APPEAL by defendant from Clarkson, J., Regular January Term 1957 
of McDowELu. 

Criminal prosecution on the warrant of an inferior court charging 
that the defendant Fred Mills on 8 December 1956 “unlawfully, wil- 
fully and feloniously did have in his possession a quantity of non-tax 
paid liquor, and did have in his possession a said quantity of non-tax 
paid liquor together with other illegal whisky and beer for the purpose 
of unlawful sale.” 

This warrant was issued on 8 December 1956 by Roy L. Griggs, a 
Justice of the Peace of McDowell County, and made returnable by 
virtue of G.S. 15-24 to the County Criminal Court of McDowell 
County, which was established under the authority of G.S. Ch. 7, Art. 
36. The Minutes of the County Criminal Court are as follows: ‘“De- 
cember 12, 1956. State v. Frep T. Miuus #4501. Possession for sale. 
Defendant plead not guilty. Court finds defendant guilty.” From a 
judgment of imprisonment the defendant appealed to the Superior 
Court. 

In the Superior Court the defendant pleaded not guilty. It was stipu- 
lated by the Solicitor for the State and defendant’s counsel that the 
defendant was tried in the Superior Court upon the same warrant he 
was tried on in the County Criminal Court. The Judge of the Superior 
Court in the beginning of his charge to the jury read the warrant, and 
immediately thereafter instructed the jury that the warrant had two 
counts, one charging the unlawful possession of non-tax paid whisky, 
and the other charging the unlawful possession of non-tax paid whisky 
and other illegal whisky and beer for the purpose of sale. The jury 
returned a verdict “guilty as charged.” 

From a judgment of imprisonment, defendant appeals. 


George B. Patton, Attorney General, and Harry W. McGalliard, 
Assistant Attorney General, for the State. 


I. C. Crawford and Lawrence C. Stoker for Defendant, Appellant. 
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PaRKER, J. On 8 December 1956 Roy L. Griggs, a Justice of the 
Peace for McDowell County, issued the warrant in this case upon the 
sworn complaint of Dallas Owens, a Deputy Sheriff of the County. 
On the same day Dallas Owens swore to and subscribed an oath before 
Justice of the Peace Griggs stating “that he is informed and believes 
that Fred Mills has in his possession intoxicating liquors for the pur- 
pose of sale located in his dwelling, garage, filling station, barn and 
outhouses and cars and premises, which is located on Yancey Road and 
near Yancey Lake which is located in Marion Township, McDowell 
County, N.C.” Whereupon, Justice of the Peace Griggs issued a search 
warrant authorizing and commanding the Sheriff or any Lawful Officer 
to enter upon the premises of the defendant located as stated in Deputy 
Sheriff Owens’ sworn complaint, and make search of the same, “seizing 
all intoxicating liquors, containers and other articles used in carrying 
on the illegal handling of intoxicating liquors, and arrest the person or 
persons having the same in possession. Herein fail not, and of this 
warrant make due return.” 

On the same day Dallas Owens swore to and subscribed before the 
same Justice of the Peace an identical oath in respect to Laura Lewis, 
and the Justice of the Peace issued an identical search warrant against 
her. 

Deputy Sheriff Owens made his returns on the search warrants to the 
effect that they were executed about 2:00 p.m. on the day of their 
issuance. It is plain from the record that the search warrants were 
made returnable before the McDowell County Criminal Court. 

The State’s evidence—the defendant introduced none—presents these 
facts: Dallas Owens armed with these two search warrants on 8 De- 
cember 1956, went to a small store building on the Yancey Road about 
a mile from Marion, which the defendant said was his residence. The 
defendant was there. He had been staying there about two years, and 
Owens had seen him there on numerous occasions. This building is a 
12 by 14 one-room, one-story building with a basement under it. A 
counter runs across the front of the room, and in the room there was a 
Pepsi-Cola cooler on the right side, a television set, a bed in the back, 
towels, sheets, and other bed clothing. Wearing clothes were hanging 
on the wall. In the room was a stove and a hot-plate. There were no 
groceries or dry goods in the room. There is a gasoline tank in front, 
but the defendant sold no gas there. Owens testified that this was the 
only place of business or house the defendant had to his knowledge near 
Yancey Road and Yancey Lake, until later on in the search. Owens 
searched this room, and found in it 7 pints of bonded, tax paid whisky 
of various brands, 1 pint of Gordon’s Gin and 33 cans of different kinds 
of beer in the Pepsi-Cola cooler. Under this building Owens found 
100 dirty, empty pint whisky bottles. 
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After searching the one-room building, Owens went to the house 
about thirty feet away where Laura Lewis lived. There is only a yard 
between the two buildings. He read the warrant to search her dwelling 
to her. After he had read it, the defendant came over. Laura Lewis 
told Owens in the defendant’s presence that she had rented the back 
room on the back porch of her home to the defendant, and that he could 
search all of her house except this room. Owens searched this back 
room, and found in it 7 cases of beer, 8 pints of non-tax paid whisky, 
11 pints of gin, 9 pints of vodka and 41 pints of assorted brands of 
bonded whisky. In this back room was a bed with no cover on the 
mattress. Owens did not recall whether there was clothing in it or not. 
Owens searched the Lewis dwelling and the back room therein rented 
to defendant under the search warrant issued against her. 

Laura Lewis testified as a witness for the State. She said the de- 
fendant rented her back room on 7 February 1955 at the time he rented 
the other building from her. That the defendant told her he was in the 
second hand car business, and he needed more sleeping room for some 
of the boys working for him to sleep in. Part of the time defendant 
paid her the rent, and sometimes the boys handed it to her. Somebody 
slept in the room. She testified on cross-examination, “I think it was 
the boys, other than Fred Mills, that slept in there, because they were 
the ones I saw come in there.” 

The defendant contends that the afidavit and search warrant against 
him do not describe the premises to be searched with sufficient certainty. 
Judging the affidavit of Deputy Sheriff Owens attached to the search 
warrant against the defendant, by the requirements of G.S. 18-13, and 
comparing it with the affidavit in S. v. McLamb, 235 N.C. 251, 69 S.E. 
2d 537, and the affidavit in full in the record on file in the Clerk’s Office 
in S. v. Brady, 238 N.C. 404, 78 S.E. 2d 126, it appears that the descrip- 
tion in Owens’ affidavit of the premises of the defendant to be searched 
is sufficiently particular and definite to justify the Justice of the Peace 
in issuing the search warrant to search the premises of the defendant 
therein described. Such description is made a part of the warrant by 
proper reference. 47 Am. Jur., Searches and Seizures, p. 523. This 
contention 1s without merit. 

The 7 pints of tax paid, bonded whisky of various brands, the 1 pint 
of Gordon’s Gin and the 33 cans of beer of three different kinds in the 
Pepsi-Cola cooler found in the one-room store building occupied by the 
defendant were properly admitted in evidence, because the search of 
this building was authorized by the search warrant. The warrant 
charged the defendant not only with the unlawful possession of non-tax 
paid liquor for sale, but also with the unlawful possession of other 
illegal whisky and beer for the purpose of sale. 


242 IN THE SUPREME COURT. [246 


STATE v. MILLS. 


In the instant case the back room in Laura Lewis’ home rented to 
defendant by her was not included in the oath of Deputy Sheriff Owens 
for a search warrant for the premises of the defendant, and it was not 
included in the search warrant against the defendant, which search 
warrant was the only mandate Deputy Sheriff Owens had to search the 
premises of the defendant. This mandate gave authority to the officer 
to search defendant’s premises described therein, and at the same time 
limited the scope of his authority. It did not authorize him to go into 
the adjoining home of Laura Lewis, and search a room there rented 
by defendant. 

In People v. Bawiec, 228 Mich. 32, 199 N.W. 702, the search warrant 
described with particularity the defendant’s dwelling house, which was 
to be searched for intoxicating liquor. The place searched was an old 
log house some 18 or 20 feet away and disconnected from the dwelling 
house, but within the curtilage. The Supreme Court of Michigan said, 
“the sole question presented is whether the search warrant authorized 
the search of any building other than the one described in the affidavit 
and writ.” Later on the Court said: “We have not thus far held that 
a search warrant made valid by a definite description pointing only to 
a specific building and directing a search therein justifies a search of 
another building not described although located in the same vicinity. 
Nor do we think we should so hold. It is permissible to direct in one 
warrant the search of the house and outbuildings within the curtilage.” 
See Larthet v. Forgay, 2 La. Ann. 524, 46 Am. Dec. 554; Robie v. State, 
Crim. App. Texas, 36 S.W. 2d 175; People v. Castree, 311 Ill. 392, 143 
N.E. 112, 82 A.L.R. 357. 

In 79 C.J.S., Searches and Seizures, pp. 901-902, it is written: “While 
the officers executing a search warrant may search the premises de- 
scribed therein, or within the scope of the description, they may not, 
under the authority of a search warrant, search any place other than 
that described therein, even though such other place is owned or con- 
trolled by the same person; and, if they do so, the search is illegal and 
‘unreasonable’ under the constitutional guaranty.” See Annotation 
31 A.L.R. 2d 864 et seq., as to the propriety and legality of issuing only 
one search warrant to search more than one place or premises occupied 
by the same person, when the several places to be searched are described 
in the warrant. 

The evidence does not support the State’s contention that the defend- 
ant consented to the officer’s search of the back room he rented in the 
dwelling house of Laura Lewis, and thereby waived his right against 
an unlawful search of this room. S. v. McPeak, 243 N.C. 243, 90 S.E. 
2d 501; 47 Am. Jur., Searches and Seizures, Sec. 71. 

In respect to the search of the back room in Laura Lewis’ dwelling 
under the search warrant issued to search her premises, we are con- 
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fronted with these questions: one, does the defendant have any stand- 
ing to question the legality of the search of this room, and two, if so, 
did the warrant to search the dwelling house of Laura Lewis authorize 
the search of this room rented by him? 

Immunity from unreasonable search and seizure is a personal right. 
The legality of a search of a room in a building can be raised only by 
those whose rights thereunder have been infringed. Goldstein v. U. S., 
316 U.S. 114, 86 L. Ed. 13812; Steeber v. U. S., 198 F. 2d 615, 33 A.L.R. 
2d 1425; 79 C.J.S., Searches and Seizures, Sec. 52, where many cases 
are cited; Annotation, U. 8. Supreme Court Reports, 96 L. Ed., pp. 66 
el seq. Interest in property as requisite of accused’s standing to raise 
the question of constitutionality of search and seizure—federal cases. 

In Blackstone’s Commentaries, Vol. 4, p. 1620, Ed. William Draper 
Lewis, Sir Wilham Blackstone wrote: “A chamber in a college or an 
inn of court, where each inhabitant hath a distinct property, is to all 
other purposes as well as this, the mansion house of the owner. So also 
is a room or lodging in any private house the mansion for the time- 
being of the lodger, if the owner doth not himself dwell in the house, or 
if he and the lodger enter by different outward doors. ... But if I 
hire a shop, parcel of another man’s house, and work or trade in it, but 
never lie there, it is no dwelling house. . . .” 

In 79 C.J.S., Searches and Seizures, Sec. 54, it 1s written: ‘Where 
premises are leased or rented to another, and in the possession of such 
lessee or tenant, the owner may not complain of an unauthorized search 
made thereupon, even though the officers pass through unleased prop- 
erty. The lessee claiming the property seized may do so, but only as 
to that part of the premises over which his lease extends.” 

In 79 C.J.S., Searches and Seizures, p. 790, it is said: “A rooming 
house is also protected against unreasonable searches and seizures, as 
iS a person’s room in an apartment house, hotel, rooming or boarding 
house, or in a tourist camp.” 

The State cannot maintain that defendant rented the back room from 
Laura Lewis for the purpose of convicting him, and was not in posses- 
sion and had no right to challenge the legality of the search of this 
room for the purpose of searching it. The defendant has a right to 
raise the question of the legality of the search of the back room in 
Laura Lewis’ home, because he not only had possession of the back 
room, but had rented it from Laura Lewis. U.S. v. De Boust, 32 F. 
2d 902; Coon v. U.S., 36 F. 2d 164; Brown v. U.S., 83 F. 2d 383; Steeber 
v. U_.S., supra; Williamson v. State, Texas Crim. App., 244 S.W. 2d 
202; Tarwater v. State, Texas Crim. App., 267 S.W. 2d 410; Annotation, 
U. 8. Supreme Court Reports, 96 L. Ed. p. 79; Cornelius, Search and 
Seizure, 2d Ed., pp. 56-57. 
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In 48 C.J.S., Intoxicating Liquors, p. 626, it is written under the 
heading “Description of Premises or Thing to be Searched,” p. 626: 
‘‘’ . . and where the premises described are owned or occupied by two 
or more persons, a description which fails to specify the owner or occu- 
pant has been held insufficient.” 

In Williams v. State, 95 Okla. Crim. 131, 240 P. 2d 1132, 31 A.L.R. 
2d 851, the 12th headnote in A.L.R. reads: “A search warrant directed 
against a building occupied by separate families must, by proper excep- 
tion, eliminate from the search those portions occupied by persons other 
than the one against whom the warrant was issued, as otherwise the 
warrant would constitute a blanket warrant.”’ 

In U.S. v. Innelli, 286 F. 731, the Court said: “If the place described 
by street and number is used by a number of persons for different pur- 
poses, then it is not a place; but there are several places included in the 
one description. It is then a general, but not a ‘particular,’ description. 
The evidence upon which the warrant issued should go to all the essen- 
tial features of the authority given, and the particular place to be 
searched is one, and an important one.” 

In Cornelius, Search and Seizure, 2d Ed., pp. 496-497, it is said: 
“Upon principle, therefore, where there is more than one business or 
tenant occupying separate apartments under premises designated by the 
same street number, merely describing the premises by such street num- 
ber in the affidavit or warrant, is insufficient. Under such circumstances 
both the warrant and affidavit should go further and designate the par- 
ticular portion of the premises located at such street number, wherein 
the unlawful acts, are being or have been committed, and the search 
warrant should be confined to that particular portion of the premises.” 
In S. v. Hanford, 212 N.C. 746, 194 S.E. 481, the search warrant 
authorized the officer to search the premises of one Lacey Scott for 
intoxicating liquor. A back room in defendant’s home was occupied by 
Scott, to whom defendant had rented it. The Court said: ‘There was 
no evidence tending to show that the officer searched the premises of the 
defendant Marvin Hanford, under the search warrant in his possession 
at the time he went to defendant’s home. He searched only the premises 
of Lacey Scott, as he was authorized to do under a valid search war- 
rant.” 

The search warrant authorizing the officer to search the dwelling 
house of Laura Lewis, and the affidavit of the officer upon which it was 
issued, have no mention of the defendant, and the search warrant did 
not authorize the officer to search the back room in this house rented 
to the defendant. 

The Courts seem agreed (with exceptions not relevant here, In re 
Walters, 229 N.C. 111, 47 S.E. 2d 709; Agnello v. U. S. 20, 70 L. Ed. 
145, 149) that the fundamental law of State and Federal Constitu- 
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tions, or Bill of Rights, protects the privacy of anything deemed a 
dwelling house, and that “the search of a private dwelling without 
a@ warrant is, in itself, unreasonable and abhorrent to our laws.” 
Agnello v. U. S., supra; In re Walters, supra; N. C. Const., Art. I, See. 
15; U.S. Const., Amend. IV; 47 Am. Jur., Searches and Seizures, Sec. 
16; 79 C.J.S., Searches and Seizures, Sec. 12. See S. v. Shook, 224 N.C. 
728, 32 S.E. 2d 329. This protection extends to all equally: to those 
justly accused, as well as to the innocent. 

The distinction between the search of a dwelling house and the search 
of open fields not within the curtilage is as old as the common law. 
S. v. Harrison, 239 N.C. 659, 80 S.E. 2d 481; Hester v. U. S., 265 USS. 
57, 68 L. Ed. 898. 

Laura Lewis testified for the State that the defendant rented from 
her the back room on the back porch of her dwelling house, and said 
he needed more sleeping room for the boys working for him to sleep in, 
and that someone slept in the room. Her testimony as to who she 
thought slept there is an opinion, not a fact. The State contends that 
defendant was in possession of this room and the intoxicating liquor 
found there. Can it be said from the evidence that the defendant never 
slept in this room? Frequently persons have two dwelling houses in 
which at different times they sleep. It is true there was no cover on 
the mattress in the back room. However, a dwelling house does not 
lose its character as such by the temporary absence of the occupant. 
Steeber v. U. S., supra; Cola v. U. S., 22 F. 2d 742; Annotation, 33 
A.L.R. 2d, pp. 1430-1431. 

When the officer was told by Laura Lewis that the defendant rented 
the back room in her dwelling house, he should have procured a proper 
search warrant against the defendant to search it before searching it. 
In our opinion, the search of this back room in Laura Lewis’ home 
rented by the defendant without a valid search warrant to search it 
cannot be upheld under the circumstances here disclosed. The search 
of such room “was made under conditions requiring the issuance of a 
search warrant,” and the admission in evidence of the intoxicating 
liquor found there is prohibited by G.S. 15-27, and was prejudicial 
error. The testimony as to what was found there should have been 
excluded. Defendant’s assignments of error in respect to the admission 
of such evidence are sustained. 

The next question presented is, was the intoxicating liquor found in 
the small store building sufficient to carry the case to the jury, and to 
override defendant’s motion for judgment of nonsuit? 

The Deputy Sheriff testified no non-tax paid whisky was found in 
this building. It would seem that the taxes had been paid on the pint 
of Gordon’s Gin and the beer. The warrant upon which the defendant 
was tried charged the possession of a quantity of non-tax paid liquor 


246 IN THE SUPREME COURT. [246 


STATE v. MILLS. 


together with other illegal whisky and beer for the purpose of unlawful 
sale. This charge is not restricted to non-tax paid liquor. 

McDowell County has not elected to come under the Alcoholic Bev- 
erage Control Act. If the State has established nothing more than that 
this one-story building was the defendant’s private dwelling, and that 
he had in it only 7 pints of whisky of various brands, 1 pint of Gordon’s 
Gin and 33 cans of different kinds of beer, upon all of which the tax has 
been paid, while this building was occupied and used by him as his 
dwelling only (S. v. Hardy, 209 N.C. 88, 182 S.E. 831; S. v. Carpenter, 
215 N.C. 635, 3 S.E. 2d 34), the motion for judgment of nonsuit should 
have been allowed. G.S. 18-11, 18-82; S. v. Barnhardt, 230 N.C, 223, 
52 S.E. 2d 904. However, the State has offered evidence tending to 
show by independent evidence, unaided by any presumption, that this 
one-story building was used and occupied by the defendant as a place 
to sell intoxicating liquors as well as a residence, and that the posses- 
sion of the intoxicating liquor found therein was for the purpose of sale. 
Deputy Sheriff Owens found under this building 100 dirty, empty pint 
whisky bottles. This Court said in S. v. Libby, 213 N.C. 662, 197 8.E. 
154: “The empty bottles strewn around the store constitute evidence 
that whisky had been consumed upon the premises and tended to assist 
in establishing that the defendant possessed whisky for the purpose of 
sale.” These 100 dirty, empty pint whisky bottles, the various brands 
of whisky and beer and the pint of Gordon’s Gin permit the reasonable 
inference that the defendant had in stock many brands of alcoholic 
beverages to appeal to and to meet the different tastes and desires of 
thirsty purchasers of such liquors. There is no evidence that the de- 
fendant drinks any kind of alcoholic beverages. The evidence negatives 
the theory that the defendant is engaged in any lawful work, except 
his statement to Laura Lewis when he rented the place in February 
1955 that he was in the second hand car business. There is no evidence 
that any such cars were there. 

The evidence was sufficient to carry the case to the-jury on the charge 
of unlawful possession of whisky and beer for the purpose of sale. Cer- 
tainly, if the defendant possessed whisky for sale, it was illegal whisky. 

There is no competent evidence tending to show that the defendant 
was guilty of the unlawful possession of non-tax paid whisky, and it 
was improper to submit that charge in the warrant to the jury. 

The defendant contends that he was convicted in the County Crim- 
inal Court only on the charge of the unlawful possession of intoxicating 
liquor for the purpose of sale, and the State in its brief says such con- 
tention seems clear from the record. In the view we have taken of the 
case, whether such contention is true or not, 1s academic. 

The Superior Court of McDowell County had jurisdiction on appeal 
to try the defendant only for the specific misdemeanor charged in the 
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warrant, upon which he had been tried and convicted in the inferior 
court. S. v. Hall, 240 N.C. 109, 81 S.E. 2d 189. 

For error in the admission of evidence there must be a 

New trial. 


GORDON SULLY KEENER v. LEWIS EDGAR BEAL. 


(Filed 22 May, 1957.) 
1. Trial § 22b— 


On motion to nonsuit, defendant’s evidence may be considered only in so 
far as it is not inconsistent with, but tends to clarify or explain, plaintiff’s 
evidence, and defendant’s evidence which tends to establish another and 
different state of facts or which tends to contradict or impeach plaintiff’s 
evidence is not to be considered. 


2. Automobiles § 41e—-Evidence held sufficient for jury on issue of negli- 
gence in permitting car to stand on highway without lights, 


Plaintiff’s evidence was to the effect that he struck the rear of defend- 
ant’s car, which was standing at nighttime without lights on the hard 
surface in his lane of travel. Defendant’s evidence was to the effect that 
his car stalled as he was entering the highway from a private road on an 
uphill grade, that instead of pushing the car back off the highway, he 
pushed it onto the highway in an attempt to start it, that he cut off his 
lights to save the battery, and that when he saw plaintiff’s car approaching 
from the rear, he got in his car and turned on the lights, just before the 
impact. Held: Plaintiff’s evidence, with so much of defendant’s testimony 
as is favorable to plaintiff, suffices to make out a case of actionable negli- 
gence against the defendant. 


3. Negligence § 19c— 


Nonsuit on the ground of contributory negligence will be granted only 
when the plaintiff’s own evidence establishes the facts necessary to show 
eontributory negligence so clearly that no other conclusion may be reason- 
ably drawn therefrom. 


4, Same— 


If different inferences may be drawn on the issue of contributory negli- 
gence from plaintiff’s own evidence, some favorable to plaintiff and others 
to the defendant, the issue is for the jury to determine, since contradictions 
and discrepancies in the evidence are for the jury to resolve. 


5. Automobiles § 42a— 
A motorist is under duty to exercise ordinary care for his own safety, 
and his negligence in failing to do so bars recovery by him if it contributes 
to his injury as a proximate cause or one of them. 
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6. Automobiles § 42d—Evidence held not to show contributory negligence 
as a matter of law in hitting unlighted vehicle standing on highway. 


Plaintiff’s evidence tended to show that upon meeting another vehicle 
traveling in the opposite direction at nighttime, he tilted the beams of his 
head lamps downward as required by statute, G.S. 20-181(d), that after 
this car passed, he saw defendant’s car in front of him without lights some 
25 feet away, attempted to pass to the right on the shoulder of the road, 
but was unable to avoid colliding with defendant’s car. There was other 
evidence tending to show that plaintiff’s car left skid marks some 27 feet 
in length, and that his head lights had been checked and were in good con- 
dition. Held: Conflicting inferences may be drawn from the evidence as 
to whether plaintiff was driving with lights that failed to comply with the 
Statutory requirements, and therefore nonsuit on the ground of contribu- 
tory negligence in this respect was properly denied. 


7. Automobiles § 7-—— 


It is the duty of a motorist not merely to look but to keep a lookout in 
the direction of travel, and he is held to the duty of seeing what he ought 
to have seen. 


A motorist is not bound to anticipate negligent acts or omissions on the 
part of others, but, in the absence of anything which gives notice to the 
contrary, is entitled to assume and act upon the assumption that every 
other motorist will perform his duty and obey the law and will not expose 
him to danger which can come to him only by the violation of duty or law 
by such other motorist. 


9. Automobiles § 10— 


A motorist has the right to assume and act upon the assumption that no 
other motorist will have his automobile standing upon the paved portion 
of a highway in the nighttime without lights in violation of statute. G.S. 
20-134. G.S. 20-161. 


10. Automobile § 42d—Evidence held not to show as matter of law con- 
tributory negligence in failing to keep proper lookout. 


Plaintiff’s evidence tended to show that defendant’s car was standing on 
the highway in plaintiff’s lane of travel a distance of some 175 feet from 
where plaintiff passed another car traveling in the opposite direction at 
nighttime, and that plaintiff had tilted the beam of his head lights down- 
ward as required by statute in passing such other car. There was conflict 
in the evidence as to the distance plaintiff first saw defendant's car. Held: 
Plaintiff’s evidence taken in the ight most favorable to him permits con- 
flicting inferences to be drawn as to whether plaintiff was keeping the 
requisite lookout, and therefore nonsuit on the ground of contributory 
negligence in this respect was properly denied. 


11. Trial § 52— 


The trial court has the discretionary power to discharge a juror and 
order a mistrial when necessary to attain the ends of justice. 
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12. Trial § 48— 


Defendant moved for a mistrial on the ground that during the trial an 
officer had talked to two of the jurors in regard to the case. The trial 
judge interrogated the jurors, and upon their statements that they recalled 
talking to the officer, but that they had no recollection of anything he had 
said about the case in such conversation, concluded that neither party had 
been prejudiced, and denied the motion in his discretion. Held: The 
record does not disclose facts requiring an order of mistrial as a matter of 
law, or show abuse of discretion by the trial judge in the discretionary 
denial of the motion. 


13. Appeal and Error § 42— 


Where the charge, read as a composite whole, is free from prejudicial 
error, an exception to the charge cannot be sustained. 


14, Appeal and Error § 40— 


A new trial will not be awarded for mere technical error, but the burden 
is upon appellant to show error which is prejudicial in amounting to the 
denial of some substantial right. 


AppraL by defendant from Campbell, J., September Civil Term 1956 
of LINCOLN. 

Civil action to recover damages for alleged personal injuries and 
destruction of an automobile tried upon the usual issues of negligence, 
contributory negligence and damages, which resulted in a verdict and 
judgment for the plaintiff. 

Defendant appeals. 


Carpenter & Webb for Defendant, Appellant. 
Sheldon M. Roper and John H. Small for Plaintiff, Appellee. 


Parker, J. The defendant offered evidence. He assigns as error 
the refusal of the court to allow his motion for judgment of nonsuit 
made at the close of all the evidence. G.S. 1-183; White v. Lacey, 245 
N.C. 364, 96 8.E. 2d 1. The defendant in his brief contends that plain- 
tiff should have been nonsuited on the ground of contributory negli- 
gence, for the reason that plaintiff failed to keep a proper lookout, and 
“was operating his automobile in the nighttime with headlights which 
were markedly below the statutory standard.” The defendant says in 
his brief he has not argued the absence of negligence on the part of the 
defendant, though “that clearly appears from the record.” Defendant 
has selected contributory negligence as the ground upon which to wage 
battle. 

Plaintiff’s evidence tends to show the following facts: About 9:40 
p.m. on 17 January 1956, a clear night, he was driving his Chevrolet 
automobile on State Highway 27 in the direction of Lincolnton. He 
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had attended a meeting in Charlotte, and was returning to his home 
north of that town. His automobile was in good shape: its brakes 
were in good order. About 60 days before, his lights had been adjusted. 
He checked his lights, when he left Charlotte, and they were all burn- 
ing. The lights were “in number one condition.” 

The speed limit for the part of the highway at the scene of the colli- 
sion was 55 miles an hour. Plaintiff was driving 45 miles an hour on 
his right-hand side of the road. Just before he reached the top of a 
grade, he passed two automobiles. It is one-tenth of a mile from the 
top of the grade or hill to the scene of the accident, according to a 
measurement made by plaintiff’s witness, Corporal Dave Houston of 
the State Highway Patrol. When he reached the top of the grade, he 
was meeting another automobile, whose driver blinked its lights. These 
lights made such a gleam, he blinked his lights several times to notify 
this driver he was still on low beam. After that automobile passed, he 
noticed a black automobile up in his lane of the road in the center. This 
automobile was “dead still” without any lights on it. He was 25 feet 
away from this automobile in front of him at the time he saw it. He 
testified: ‘Well, to my left, I saw the lights from another car coming 
from Lincolnton, coming around the curve. Well, I had to do some- 
thing quick, and I made a pass for the field, on the shoulder of the road. 
I passed to my right and my left front wheel hooked this ecar’s left-hind 
wheel. My front wheel hit this car’s right-hind wheel.” He also testi- 
fied the distance from where he passed the last automobile to the colli- 
sion was “from here to the next block.” 

When the automobiles collided, plaintiff was thrown into the steering 
wheel and windshield and out of his automobile into a side ditch. He 
sustained severe injuries, and his automobile was destroyed. A crowd 
of people soon gathered. Plaintiff called for help, and the crowd moved 
to where he was lying behind his automobile. He asked, “whose car 
was that up in the road without any lights?” The defendant Beal 
replied, “it was my car.” He then asked the defendant what he was 
doing in the road without any lights. The defendant replied, “my bat- 
tery was dead, and my lights would not burn, and we pushed it out, 
trying to get it started.” Defendant did not say where he pushed it 
from. Plaintiff said, “don’t ever do that again.” Defendant replied, 
“Tt am sorry, I won't.” 

On cross-examination of plaintiff testimony tending to show these 
facts was elicited: His car was in good shape. He had had his head- 
lights checked several times to see that they were in right focus. He 
could tell they were working all right as he was driving along the road 
from Charlotte. Defendant’s automobile had two taillights on the rear, 
but they were not burning. These taillights had red glass, and were 
of the regular reflector type taillights. His headlights did not make 
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any reflection to his eyes. He could just see a gleam, and no lights 
burning. His lights were adjusted so they did not shine on the auto- 
mobile until he was 25 feet away from it. About that time there was 
another car coming around the curve at what had been referred to as 
the north end of the highway. A few seconds or a minute after putting 
his automobile on low beam, the collision occurred. 

Corporal Dave Houston had a conversation with the defendant at 
the scene of the collision. The defendant told Corporal Houston he 
and his wife had been visiting in Mrs. Jones’ home, which is 150 feet 
off the road. Her driveway is south of the scene of the collision. He 
said he had a dead battery, and he pushed his automobile from the 
Jones’ home, and had pushed it down the road about the length of a car 
on the paved portion of the highway. He did not have his lights on. 
He saw a car coming over the hill, reached in his car, turned the lights 
on, and just as he did the car hit him in the rear. 

Corporal Houston described marks on the highway at the scene. He 
testified, “as to whether I found any skid marks from this point” (the 
point of impact) “toward Charlotte, I believe that is a 27 foot skid 
mark, but the last mark is right on the point of impact.” He said it 
was possible to stop a standard width automobile on the shoulder and 
off the highway where the collision occurred. The shoulder of the road 
where plaintiff’s car came to rest is 10 feet or more wide. On cross- 
examination Corporal Houston testified: “I went back out there and 
measured on that night from where my lights would shine on the auto- 
mobile and where my lights would fall down on the cars where this acci- 
dent happened, where the marks of the impact was 600 feet.” 

Defendant’s evidence presents these facts: He had been visiting his 
sister-in-law. During the visit his car was parked in her driveway. 
He left about 9:30 p.m. He testified as follows: 


“T went out to the car and was starting it up, it was pretty slow and 
sluggish, and we drove the car on up to the pavement and it stop- 
ped, it stalled. That was the distance of approximately 100 or 
150 feet. It is an uphill grade to the highway. 


“When the automobile stalled, the front end of the automobile was 
on the highway and the back end was on the road going into the 
driveway. It was partly on and partly off. The front of my car 
was just a little back from the center line, just a little east of the 
center line. The car was sitting on a 45 degree angle. The high- 
way in the direction of the airport grill was slightly downgrade. 


“When my car stalled, I tried to start it, two or three times, and 
one time when I hit the starter, the lights went completely out, so 
I knew the battery was pretty weak, or about gone. I released my 
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foot from the starter and the lights came back on. At that time 
my lights were on full beam. They were bright and shining ap- 
proximately 200 feet.” 


On cross-examination defendant testified that his engine stalled, and 
“from then on the battery was dead, it would not turn, it would not start 
the car. It was so weak that I turned my lights off to save the battery.” 
He tried to start his car two or three times without success. He knew 
his battery was weak or about gone. He told his wife to hold the steer- 
ing wheel so he could push. He began pushing the car. His wife said 
she saw lights coming from the rear. He got in his car, turned on the 
lights and closed the door. He then looked in the rear-view mirror to 
see if there was an oncoming car, his wife screamed, and in about five 
seconds the car hit his car. Defendant testified his car was green, 
chrome trimmed, the taillights had chrome and were of the reflector 
type, and there was scotch-light on the bumper, which reflected red and 
yellow. He said it may have been 8 or 10 minutes from the time his 
ear stalled until the collision. 

We have not stated all of the defendant’s evidence for the very simple 
reason that “in ruling upon a motion for an involuntary judgment of 
nonsuit under the statute after all the evidence on both sides is in, the 
court may consider so much of the defendant’s testimony as is favor- 
able to the plaintiff or tends to clarify or explain evidence offered by 
the plaintiff not inconsistent therewith; but 1t must ignore that which 
tends to establish another and different state of facts or which tends 
to contradict or impeach the testimony presented by the plaintiff.” 
Bundy v. Powell, 229 N.C. 707, 51 8.E. 2d 307. 

Accepting plaintiff’s evidence as true, and considering it with the 
liberality that we are required to do on a motion for judgment of invol- 
untary nonsuit, it is clear that plaintiff’s evidence, and so much of the 
defendant’s testimony as is favorable to him, suffices to make out a case 
of actionable negligence against the defendant. 

It is well settled law in this jurisdiction that a motion for judgment 
of nonsuit on the ground of contributory negligence will be granted 
only when the plaintiff’s own evidence establishes the facts necessary to 
show contributory negligence so clearly that no other conclusion may be 
reasonably drawn therefrom. Mallette v. Cleaners, Inc., 245 N.C. 652 
97 S.E. 2d 245; Blevins v. France, 244 N.C. 334, 93 S.E. 2d 549; Bundy 
v. Powell, supra. To allow an involuntary nonsuit on the ground of 
contributory negligence, the plaintiff must have proved himself out of 
court. Barlow v. Bus Lines, 229 N.C. 382, 49 S.E. 2d 793; Phillips v. 
Nessmith, 226 N.C. 173, 37 S.E. 2d 178; Lincoln v. R. R., 207 N.C. 787, 
178 8.E. 601. 
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“Discrepancies and contradictions, even in plaintiff’s evidence, are 
for the twelve and not for the court.” Barlow v. Bus Lines, supra. If 
different inferences may be drawn from the evidence on the issue of 
contributory negligence, some favorable to plaintiff and others to the 
defendant, it is a case for the jury to determine. Gulreath v. Silverman, 
245 N.C. 51, 95 S.E. 2d 107. 

The law charges a nocturnal motorist, as it does every other person, 
with the duty of exercising ordinary care for his own safety. Chaffin 
v. Brame, 233 N.C. 377, 64 S.E. 2d 276. A plaintiff’s negligence suffices 
to bar recovery, if it contributes to his injury as a proximate cause, or 
one of them. Sheldon v. Childers, 240 N.C. 449, 82 S.E. 2d 396. 

G.S. 20-141(e) provides that “the failure or inability of a motor 
vehicle operator who is operating such vehicle within the maximum 
speed limits prescribed by G.S. 20-141(b) to stop such vehicle within 
the radius of the lights thereof or within the range of his vision shall not 
be considered . . . contributory negligence per se in any civil action, 
etc.” Defendant says in his brief his position is, this statute has noth- 
ing to do with the determination of the case, because he does not con- 
tend plaintiff was travelling at a speed which made it impossible for 
him to stop his automobile within the radius of proper headlights. De- 
fendant states he does contend that plaintiff failed to keep a proper 
lookout and was driving with improper lights. 

Plaintiff testified: ‘“When I was on the top of the grade, I was meet- 
ing another car and he blinked his lights and the lights made such a 
gleam that J blinked my lights several times to let him know I was still 
on low beam and after that car passed, I noticed a black car up in my 
lane of the road in the center.” G.S. 20-181 provides: “Any person 
operating a motor vehicle on the highways of this State, who shall fail 
to shift, depress, deflect, tilt or dim the beams of the head lamps thereon 
whenever another vehicle is met on such highway . . . shall, upon con- 
viction thereof,” be fined or imprisoned. Plaintiff in driving his car 
with his lights on low beam, when he was meeting this car, was acting 
in obedience to this statute. 

G.S. 20-131(a) provides: ‘The head lamps of motor vehicles shall be 
so constructed, arranged, and adjusted that ... (the exception set 
forth in subsection (c) is not applicable here) they will at all times 
mentioned in Section 20-129 (period from a half hour after sunset to 
a half hour before sunrise, etc.), and under normal atmospheric condi- 
tions and on a level road, produce a driving light sufficient to render 
clearly discernible a person two hundred feet ahead, but any person 
operating a motor vehicle upon the highways, when meeting another 
vehicle, shall so control the lights of the vehicle operated by him by 
shifting, depressing, deflecting, tilting, or dimming the headlight beams 
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in such manner as shall not project a glaring or dazzling light to per- 
sons within a distance of 500 feet in front of such head lamp.” 

G.S. 20-131(d) provides: “Whenever a motor vehicle meets another 
vehicle on any highway it shall be permissible to tilt the beams of the 
head lamps downward . . . subject to the requirement that the tilted 
head lamps... shall give a sufficient illumination under normal 
atmospheric conditions and on a level road to render clearly discernible 
a person seventy-five feet ahead, but shall not project a glaring or 
dazzling light to persons in front of the vehicle.” 

Defendant contends that plaintiff testified that his lights were so 
adjusted that they did not shine on defendant’s automobile until he 
was 25 feet away from it, and that this is an admission on his part 
that he was driving his automobile with lights which did not comply 
with the statutory requirements, 

Plaintiff also testified his lights had been adjusted about 60 days 
before. He checked his lights, when he left Charlotte, and they were 
all burning. His lights were ‘in number one condition.” On cross- 
examination he said he had had his headlights checked several times 
to see that they were in right focus. He could tell they were all right 
as he was driving along the road from Charlotte. The 27 feet skid 
mark, testified to by Corporal Houston, would seem to permit the 
inference that it was made by plaintiff’s automobile and that plaintiff 
had seen defendant’s car 27 feet or more away. It is reasonable to infer 
that the skid marks were made by plaintiff’s application of his brakes, 
and that his seeing defendant’s car, when he was travelling 45 miles an 
hour, and his application of brakes were not instantaneous. 

Different inferences may be drawn from plaintiff’s testimony as to 
his lights, some favorable to plaintiff and others to the defendant. 
Therefore, it was a matter for the jury to determine whether or not 
plaintiff was driving his automobile with lights, which did not comply 
with the statutory requirements. 

In Wall v. Bain, 222 N.C. 3753, 23 S.E. 2d 330, this Court said: “It is 
the duty of the driver of a motor vehicle not merely to look, but to keep 
an outlook in the direction of travel, and he is held to the duty of sceing 
what he ought to have seen.” 

This Court said in Chaffin v. Brame, supra: “It is a well established 
principle in the law of negligence that a person*is not bound to antici- 
pate negligent acts or omissions on the part of others; but in the ab- 
sence of anything which gives or should give notice to the contrary, he 
is entitled to assume and to act upon the assumption that every other 
person will perform his duty and obey the law and that he will not be 
exposed to danger which can come to him only from the violation of 
duty or law by such other person. Gaskins v. Kelly, 228 N.C. 697, 47 
S.E. 2d 34; Cummins v. Fruit Co., 225 N.C. 625, 36 S.E. 2d 11; Hobbs 
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v. Coach Co., 225 N.C. 328, 34 S.E. 2d 211; Cab Co. v. Sanders, 223 
N.C. 626, 27 S.E. 2d 631; Tarrant v. Bottling Co., 221 N.C. 390, 20 8.E. 
2d 565; Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; Hancock v. Wil- 
son, 211 N.C. 129, 189 S.E. 631; Jones v. Bagwell, 207 N.C. 378, 177 
S.E. 170; Shirley v. Ayers, 201 N.C. 51, 158 8.E. 840; Wilkinson v. R. R., 
174 N.C, 761, 948.E. 521; Wyatt v. R. R., 156 N.C. 307, 72 S.E. 383.” 

As plaintiff was driving his automobile on the highway at night, he 
had the right to act upon the following assumptfon, until he saw, or in 
the exercise of due care should have seen defendant’s automobile, that 
no motorist would have his automobile standing upon the paved portion 
of a highway in the nighttime without lights showing, where the speed 
limit was 55 miles an hour, in violation of G.S. 20-1384 and G.S, 20-161. 
White v. Lacey, supra; Weavil v. Myers, 243 N.C. 386, 90 S.E. 2d 733. 

Defendant testified that when his automobile stalled, the front end 
of the automobile was on the highway and the back end was on the 
road going into the driveway: it was an uphill grade to the highway. 
It is plain that it was practicable for defendant to have pushed his car 
off the highway and back down the driveway of Mrs. Jones, but instead 
of doing so, he began pushing it in the highway. 

Plaintiff said the distance from where he passed the last driver to the 
scene of the collision was “from here to the next block.” It seems clear 
that the words “from here” refer to the chair where he was sitting. He 
later testified this distance was 175 feet. When a motorist at night is 
meeting and passing automobiles, it is not easy in the first few seconds 
after passing an automobile to see an unlighted vehicle some distance 
ahead standing still. When plaintiff’s evidence is taken in the light 
most favorable to him, different inferences may be drawn from it as to 
whether he was keeping the requisite lookout, and, therefore, it was for 
the determination of the jury and not the judge. 

In Tyson v. Ford, 228 N.C. 778, 47 S.E. 2d 251, and in McClamrock 
v. Packing Co., 238 N.C. 648, 78 S.E. 2d 749, will be found a list of cases 
of this type in which contributory negligence was held as a matter of 
law to bar recovery, and a second list in which contributory negligence 
has been held to be an issue for a jury. In Cole v. Koonce, 214 N.C. 
188, 198 S.E. 637, a similar type case, the Court said: “Practically 
every case must ‘stand on its own bottom.’”’ In this case the plaintiff’s 
own evidence does not establish the facts necessary to show contribu- 
tory negligence so clearly that no other conclusion may be reasonably 
drawn therefrom. The trial judge properly submitted the case to the 
jury. 

During the trial and before plaintiff had finished testifying, Corporal 
Dave Houston informed the judge and counsel for both parties that 
prior to the convening of court one day, he made a remark in the pres- 
ence of two people, who, as he found out later, were on the jury, that 
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“this is just a fight between two insurance companies.” The judge 
talked with jurors Wilborn and Cook. Each of them, according to the 
record dictated by the trial judge, said: “They remembered seeing 
Corporal Houston prior to the convening of court, and had kidded with 
him about one or two matters, but that they did not recall anything 
had been stated pertaining to the case which was being tried, and that 
they had no independent recollection of anything being said about the 
case at all, other than what they had heard from witnesses.” 

The defendant in apt time requested the court to withdraw a juror 
and declare a mistrial. The court being of the opinion that neither side 
has been prejudiced by the remark made by Corporal Houston, which 
may or may not have been heard by the two jurors, denied the motion 
in its discretion. Defendant excepted, and assigns this as error. 

It is well settled that in all civil cases the court may discharge a juror 
and order a mistrial when it is necessary to attain the ends of justice. 
Ordinarily, it is a matter resting in the sound discretion of the Trial 
Judge. S. v. Tyson, 1388 N.C. 627, 50 S.E. 456. 

In MelIntosh North Carolina Practice and Procedure, 2d Ed., Vol. 2, 
p. 67, it is said: “Any misconduct of the jurors or of others which may 
influence them in finding a verdict may be considered as operating to 
cause @ mistrial or to set aside the verdict; but the rule is the same as 
stated above in regard to separation. Where the circumstances are 
such as merely to give rise to a suspicion that there may have been 
improper influence, the Judge may in his discretion order a mistrial or 
set aside the verdict, and where there was such influence he should do 
so as a matter of law. What is such misconduct must depend to a great 
extent upon the circumstances of each case.” The text is supported by 
our cited cases beginning with S, v. Tilghman, 33 N.C. 513, and includ- 
ing Lewis v. Fountain, 168 N.C. 277, 84 S.E. 278; Baker v. Brown, 151 
N.C. 12, 65 S.E. 520, and other cases cited in the opinions in those cases. 

The Trial Judge is clothed with this power of discretion, “because of 
his learning and integrity, and of the superior knowledge which his 
presence at and participation in the trial gives him over any other 
forum. However great and responsible this power, the law intends that 
the Judge will exercise it to further the ends of justice, and though, 
doubtless it is occasionally abused, it would be difficult to fix upon a 
safer tribunal for the exercise of this discretionary power, which must 
be lodged somewhere.” Moore v. Edmiston, 70 N.C. 471. 

Upon the facts in the record it is our opinion that the Judge was not 
required as a matter of law to order a mistrial, and that no abuse of 
discretion on his part appears. This assignment of error is overruled. 

A charge to a jury must be read and considered in its entirety and not 
in detached fragments. Vincent v. Woody, 238 N.C. 118, 76 S.E. 2d 
356. When the charge here is read as a composite whole, it clearly 
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appears that the case was presented to the jury in such manner as to 
leave no reasonable cause to believe that it was misled or misinformed 
in respect thereto. The assignments of error to the charge present no 
new questions of law, and it would serve no useful purpose to discuss 
them sertatum, and repeat what we have said in many decisions. 

Technical error is not sufficient to disturb a verdict and judgment. 
The burden is on appellant to show prejudicial error amounting to the 
denial of some substantial right. Johnson v. Heath, 240 N.C. 255, 81 
S.E. 2d 657. This he has not done. All defendant’s assignments of 
error have been considered, and are overruled. 

No error. 


Se 


ROBERT BELL vy. CHARLES K. MAXWELL anv JAMES B. HAMMOND. 


(Filed 22 May, 1957.) 
1. Negligence § 11— 
Contributory negligence presupposes negligence on the part of defendant. 


2. Negligence § 19c— 

Nonsuit on the ground of contributory negligence is proper only if plain- 
tiff’s own evidence establishes facts sufficient to show contributory negli- 
gence on his part so clearly that no other conclusion may be reasonably 
drawn therefrom. 


8. Trial § 22b— 


On motion to nonsuit, defendant’s evidence may be considered in so far 
as it is favorable to plaintiff or tends to clarify or explain plaintiff’s evi- 
dence, but defendant’s evidence which is inconsistent with or tends to 
establish another and different state of facts or which tends to contradict 
or impeach plaintiff’s evidence is not to be considered. 


4. Negligence § 19c— 

If different inferences may be drawn on the issue of contributory negli- 
gence from plaintiff’s own evidence, some favorable to plaintiff and others 
to the defendant, the issue is for the jury to determine, since contradictions 
and discrepancies in the evidence are for the jury to resolve. 


5. Automobiles § 49— 


Whether a passenger in a car is guilty of contributory negligence as a 
matter of law in continuing to ride in a car driven at excessive speed and 
in a reckless manner must be determined upon the facts and cireumstances 
of each case. 


6. Same— 


A passenger in a car is required to exercise for his own safety that care 
which a reasonably prudent person would employ under the same or similar 
~ e@ircumstances. 
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7. Negligence § 11— 


Plaintiff’s contributory negligence suffices to bar recovery if it contrib- 
utes to his injury as a proximate cause or one of them. 


8. Automobiles § 49—Evidence held not to show as matter of law contribu- 
tory negligence of passenger in resuming trip after assurance that 
driver would not continue to drive recklessly. 


Plaintiff’s evidence tended to show that he was riding as a passenger 
in a car driven by one defendant, with the encouragement or acquiescence 
of defendant owner, who was also a passenger in the car, and that plaintiff 
was injured in a wreck resulting from the excessive speed and reckless 
manner in which it was driven. Plaintiff’s testimony and testimony elicited 
from defendant’s witness on cross-examination tended to show further 
that plaintiff repeatedly remonstrated in regard to the speed, got out of 
the car on account of it, and resumed his status as a passenger only after 
being assured that the “horse-playing” or speeding was over. Held: Tak- 
ing plaintiff’s evidence as true and giving him every reasonable inference 
to be drawn therefrom and considering so much of defendant’s evidence 
as is favorable to plaintiff, conflicting inferences may be drawn from the 
facts as to whether plaintiff measured up to the standard of care required 
of him for his own safety, and therefore nonsuit on the ground of con- 
tributory negligence was improperly entered. 


Bossirr, J., concurring in result. 


AppEAL by plaintiff from Rudisil, /., 1 October 1956 Civil B Term 
of MECKLENBURG, 

Civil action for damages for personal injuries resulting from the 
overturning of an automobile owned by the defendant James B. Ham- 
mond and driven by the defendant Charles K. Maxwell at the request 
of the owner, who was riding in the automobile. 

From a judgment of involuntary nonsuit entered at the close of all 
the evidence, plaintiff appeals. 


Carswell & Justice and J. Edward Stukes for Plaintiff, Appellant. 
Carpenter & Webb for Defendants, Appellees. 


Parker, J. Plaintiff was severely injured by the overturning of a 
practically new Lincoln Capri automobile owned by the defendant 
James B. Hammond and driven by the defendant Charles K. Maxwell. 
The defendants filed a joint answer in which they admitted that at the 
time Maxwell was driving the automobile with the permission and at 
the request of Hammond, who was present in the automobile before and 
at the time it overturned. 

Plaintiff’s evidence tends to show these facts: After midnight on 
13 September 1953 Fred Teeter, a police officer of the city of Charlotte, 
went to the intersection of Harris and Providence Roads within the city 
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limits. He saw Hammond’s Lincoln automobile lying on its side on 
the right hand side of Providence Road coming into the city. He testi- 
fied: “It was off the hard-surface down a bank, a ditch; the skidmarks 
with reference to the car were on the paved street, paved surface of 
Providence Road, and skidmarks in the grass as it came off of the road 
too, skidmarks scraping across the road and grass; the skidmarks were 
toward the city limits out of town; that would be east of where the 
automobile was lying.” He saw plaintiff lying on his back unconscious 
out from the automobile. 

Teeter talked with Maxwell going to the hospital and at the Police 
Station. In his opinion, Maxwell was not intoxicated. This is the 
substance of what Maxwell told him: They were all in Hammond’s 
automobile and went out Providence Road, where there was some fast 
driving encouraged by Hammond. Zeke Johnson and plaintiff got out 
of the automobile on Providence Road a few miles beyond the city 
limits. He told Johnson and plaintiff to get back in the automobile, 
the horse playing or speeding was over, and they would go back into 
town to the Stork Drive-In or somewhere. Plaintiff got back in the 
automobile, Johnson did not. The automobile had been stopped twice 
before it overturned. The automobile had been stopped when Johnson 
got out. He was going 85 miles an hour at the time he first noticed 
danger which was 100 yards before the impact. At the time of the 
impact he was going 65 miles an hour. At the time the car overturned 
he was driving it, Hammond and plaintiff were in the front seat with 
him, and one Ligon on the back seat. On cross-examination Teeter 
said he found beer cans around the car. 

Plaintiff testified that the last thing he remembered that night was 
leaving home around 8:30 p.m., and the next time he remembered any- 
thing was about three weeks later in the hospital. He and Maxwell 
had been at the University at the same time. Plaintiff graduated at 
the University of North Carolina in 1953; and at the time of his injuries 
was 22 years of age. 

Defendants pleaded contributory negligence of the plaintiff as a 
defense, and in such defense alleged that Hammond’s Lincoln automo- 
bile was being driven on Providence Road near the point of overturning 
at a speed in excess of 100 miles an hour, and was being driven at a 
speed in excess of 80 miles an hour at the time it overturned. 

At the close of plaintiff’s evidence the court denied a motion for judg- 
ment of nonsuit. Whereupon, the defendants called one witness, Zeke 
Johnson. His testimony tends to show the following facts: About 
8:00 o’clock that night he, with Stan Ligon, went to the Stork Drive-In 
in his car. Plaintiff and Dave Allen joined him there, and later the 
defendants joined the party. He and plaintiff were drinking beer. 
He stayed at the Stork Drive-In one or two hours, and then went to 
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the Panda Grille four or five miles from the Stork Drive-In. There he 
met again plaintiff and Allen and Ligon and the two defendants. At 
the Panda Grille he, plaintiff and Maxwell drank some beer. When 
the Panda Grille quit serving beer he left the Panda Grille in his car, 
and plaintiff left at the same time in Maxwell’s car. He next saw plain- 
tiff and Maxwell at the Stork Drive-In about midnight. He saw Max- 
well’s car at the Stork Drive-In. Plaintiff was driving it, and the 
muffler had been knocked loose. When they arrived, the Stork Drive-In 
was closed. He, plaintiff, Ligon and the two defendants left in Max- 
well’s car with plaintiff driving it. He didn’t remember where they were 
going, but while riding the car ran off the curbing one time. They went 
to Maxwell’s home, and changed cars. They left there in Hammond’s 
1953 Lincoln Capri with plaintiff driving, and went out Providence 
Road to the Ming Tree Restaurant. There Maxwell took over the 
driving of the Lincoln car. Plaintiff was on the front seat, Hammond 
on the front seat between plaintiff and Maxwell, and he and Ligon on 
the back seat. Maxwell drove through the park, through town into 
Queens Road, and came back to Providence Road. Maxwell drove 
through the intersection of Queens and Providence Roads within the 
city limits at a speed between 80 and 90 miles an hour. The car was 
stopped in front of the Myers Park Presbyterian Church. There plain- 
tiff got out of the car, but got back in it. Maxwell then drove the car 
out on Providence Road a distance of 244 to 3 miles beyond the city 
limits at a speed of over 100 miles an hour. Maxwell then turned the 
car around and started back to the city. He argued with Maxwell to 
slow down and not drive fast. Maxwell did not slow down, though he 
did not know what speed Maxwell was driving. He asked plaintiff to 
grab the steering wheel and slug Maxwell. Plaintiff refused, saying 
they were going too fast and would surely have a wreck if they did any- 
thing like that. Johnson testified: “I got Maxwell to stop by choking 
him. I got out of the car as it stopped. I got out of the car. The car, 
I think, was either at a standstill or barely moving but it was slow 
enough for me to get out. The car was going slow enough for me to 
get out.” 

On cross-examination this in substance is his testimony: The Lincoln 
car belonged to Hammond. Plaintiff asked Maxwell to stop the car, 
and he did in front of Myers Park Presbyterian Church. Plaintiff got 
out, saying he was not going to ride with him at any such speed. Max- 
well said he wouldn’t drive fast anymore, and plaintiff got back in the 
ear. Maxwell began to drive fast again. He, plaintiff and Ligon told 
Maxwell a number of times to slow down, but Hammond did not tell 
him to slow down. 

This is in substance his testimony on re-direct examination. When 
they stopped at the Ming Tree Restaurant, Hammond said if there was 
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going to be any fast driving, he wanted Maxwell to do it. Maxwell 
said he would drive. Plaintiff said he wouldn’t ride fast in the car. 
Maxwell said he would not do it, and all got in the car. When they left 
the Panda Grille the last time, he drove his car up behind the car 
Maxwell was driving, in which plaintiff was riding, and bumped it at a 
speed of around 70 miles an hour. 

At the close of all the evidence the court allowed defendants’ motion 
for judgment of nonsuit, and the plaintiff excepted and assigns this as 
error. 

The evidence of the greatly excessive speed at which Maxwell was 
driving the Lincoln Capri automobile, which belonged to Hammond, 
in violation of the Speed Restrictions of G.S. 20-141, and of reckless 
driving of this automobile by Maxwell in violation of G.S. 20-140, and 
the evidence that Hammond was encouraging the fast driving, and the 
admissions in the joint answer that at the time Maxwell was driving 
Hammond’s Lincoln automobile with the permission and at the request 
of Hammond, who was present in his automobile before and at the time 
it overturned, is sufficient to make out a case of actionable negligence 
against both defendants. The defendants in their brief make no con- 
tention that the evidence does not make out a case of actionable negli- 
gence against both of them. Their contention is that plaintiff was 
properly nonsuited by virtue of his contributory negligence. 

Contributory negligence implies or presupposes negligence on the 
part of the defendant. Garrenton v. Maryland, 243 N.C. 614, 91 8.E. 
2d 596. 

The defendants have pleaded contributory negligence as a defense. 
The question presented is this: Does the plaintiff’s own evidence estab- 
lish the facts necessary to show contributory negligence on his part so 
clearly that no other conclusion may be reasonably drawn therefrom? 
If so, the judgment of nonsuit below should be affirmed, if not, reversed. 
Mallette v. Cleaners, Inc., 245 N.C. 652, 97 S.E. 2d 245; Blevins v. 
France, 244 N.C. 334, 93 S.E. 2d 549; Bundy v. Powell, 229 N.C. 707, 
51 S.E. 2d 307. On this question the parties join battle. 

This Court said in Bundy v. Powell, supra: “In ruling upon a motion 
for an involuntary judgment of nonsuit under the statute after all the 
evidence on both sides is in, the court may consider so much of the 
defendant’s testimony as is favorable to the plaintiff or tends to clarify 
or explain evidence offered by the plaintiff not inconsistent therewith; 
but it must ignore that which tends to establish another and different 
state of facts or which tends to contradict or impeach the testimony 
presented by the plaintiff.” 

“Discrepancies and contradictions, even in plaintiff’s evidence, are 
for the twelve and not for the court.” Barlow v. Bus Lines, 229 N.C. 
382, 49 S.E. 2d 793. If different inferences may be drawn from the 
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evidence on the issue of contributory negligence, some favorable to 
plaintiff and others to the defendant, it is a case for the jury to deter- 
mine. Guilreath v. Silverman, 245 N.C. 51, 95 S.E. 2d 107. To sustain 
a nonsuit on the ground of contributory negligence, the plaintiff must 
have proved himself out of court. Barlow v. Bus Lines, supra; Phillips 
v. Nessmith, 226 N.C. 173, 37 S.E. 2d 178; Lincoln v. R. R., 207 N.C. 
787, 178 S.E. 601. 

The question of contributory negligence of a gratuitous passenger 
in a privately owned and operated automobile has been considered by 
this Court in a number of cases. In Samuels v. Bowers, 232 N.C. 149, 
59 S.E. 2d 787, the Court said: 


“The principle is generally recognized that when a gratuitous pas- 
senger becomes aware that the automobile in which he is riding is 
being persistently driven at an excessive and dangerous speed, the 
duty devolves upon him in the exercise of due care for his own 
safety to caution the driver, and, if his warning is disregarded and 
speed unaltered, to request that the automobile be stopped and he 
be permitted to leave the car. Bogen v. Bogen, supra; 4 Blashfield 
Cyc. Auto Law, sec. 2415; 5 Am. Jur. 772. He may not acquiesce 
in a continued course of negligent conduct on the part of the driver 
and then claim damages from him for injury proximately resulting 
therefrom. But this duty is not absolute and is dependent on cir- 
cumstances. 4 Blashfield, pg. 568; O’Neal v. Caffarello, 303 IIl. 
App. 574. Where conflicting inferences may be drawn from the cir- 
cumstances, whether the failure of the passenger to avail himself 
of opportunity for affirmative action for his own safety should 
constitute contributory negligence is a matter for the jury. 


“In 4 Blashfield, pg. 578, the law on this point is stated as follows: 
‘Even so, however, it is not the duty of a guest, under all circum- 
stances of negligent or reckless driving, to ask to be let out, nor 
is it necessarily contributory negligence as a matter of law for a 
passenger not to insist upon being permitted to leave an automobile 
driven at excessive speed. ... A guest who feels himself endan- 
gered by the excessive speed of the vehicle cannot ordinarily be 
expected to leap from the car while it is still in rapid motion... . 
And even if there is a reasonable opportunity to leave the car, fail- 
ure to leave is not negligence unless a person in the exercise of 
ordinary care would have done so under the circumstances.’ ” 


Nettles v. Rea, 200 N.C. 44, 156 8.E. 159, was an action to recover 
damages for personal injuries tried upon the issues of negligence, con- 
tributory negligence and damages, which resulted in a verdict and 
judgment for the plaintiff. Plaintiff’s evidence tended to show—the 
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defendant offered none—that defendant invited plaintiff and two young 
ladies to go with him from Sylva to Asheville, a distance of between 50 
and 60 miles in his new Chrysler automobile. Defendant had driven 
from Asheville that morning in 50 minutes, and said he intended to 
drive back in 30 minutes. He had taken at least 2 drinks during the 
day, which plaintiff knew as he had been drinking with him. Defend- 
ant showed no signs of intoxication at the time they left Sylva. The 
road was crooked and rough with numerous curves. Defendant was 
driving 70 and 80 miles an hour. Defendant wouldn’t listen to his 
passengers, but said he could drive all right. Defendant approached 
a curve at about 70 miles an hour, so fast he could not make it, ran 
over an embankment, and turned over. The Court said: 


“Conceding, without deciding, that plaintiff may have been negli- 
gent in entering defendant’s car under the circumstances disclosed 
by the record, nevertheless there 1s evidence of wilful or wanton 
conduct on the part of the defendant in persisting in his reckless 
driving over the protests of his guests which resulted in plaintiff’s 
injury. This, if nothing else, saves the case from a nonsuit. Notes, 
N. C. Law Review, December, 1930, p. 98; 61 A.L.R., 1253; 1 
R.C.L. Sup., 674. See, also, Teasley v. Burwell, 199 N.C. 18, 153 
S.E. 607: Albritton v. Hill, 190 N.C. 429, 130 8.E. 5.” 


In the following cases where there was evidence of excessive speed, 
the question of whether a guest passenger was guilty of contributory 
negligence was held properly submitted to the jury for determination: 
King v. Pope, 202 N.C. 554, 163 S.E. 447; Taylor v. Caudle, 210 N.C. 
60, 185 S.E. 446. In the following cases of a guest passenger, where 
there was evidence of excessive speed, no issue of contributory negli- 
gence was submitted to the Jury, and this Court found no error in the 
trial: Norfleet v. Hall, 204 N.C. 573, 169 S.E. 148; York v. York, 212 
N.C. 695, 194 S.E. 486. In Mason v. Johnston, 215 N.C. 95, 1 S.E. 2d 
379, plaintiff was guest passenger on a motorcycle driven at a high rate 
of speed without protest. The Court ordered a new trial holding that 
it was error for the trial court to refuse to submit the issue of contribu- 
tory negligence to the jury. In Groome v. Davis, 215 N.C. 510, 2 S.E. 
2d 771, it was held the failure of a guest passenger in an automobile 
driven 65 to 70 miles an hour to remonstrate would not constitute con- 
tributory negligence as a matter of law but was a question for the jury, 
and a judgment of nonsuit below was reversed. In Dosher v. Hunt, 
243 N.C. 247, 90 S.E. 2d 374, it was held that where there is evidence 
that a guest in an automobile saw the taillights of a vehicle travelling 
along the highway in front, but no evidence of anything which should 
have put her on notice that the driver of the automobile had not seen 
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the preceding vehicle, her failure to warn the driver until it was too late 
for him to avoid a collision with the rear of the vehicle is not contribu- 
tory negligence on her part as a matter of law. See, also, Hill v. Lopez, 
228 N.C. 433, 45 S.E. 2d 539, where it was held that a guest passenger 
was not guilty of contributory negligence as a matter of law. 

In Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162, which is cited and 
relied upon by the defendants, a guest passenger in an automobile was 
held barred from recovery of damages for personal injuries as a matter 
of law. That case is distinguishable from the instant case in that the 
defendant in the Bogen Case did not tell his wife, the plaintiff, to get 
back in the car his reckless driving and excessive speeding was over. 

Whether or not the conduct of the plaintiff constituted contributory 
negligence must be determined from the facts and circumstances of the 
instant case. Plaintiff’s evidence tends to show that Maxwell was 
drinking beer, but was not intoxicated. Plaintiff testified on direct 
examination: 


“Yes, I had known King Maxwell before this time. He had been to 
school when I was at school at the University. I think I have 
ridden back from college with him. He had always been a sane 
driver. By that, I mean normal. While I was with him, I don’t 
recall his having had any trouble with his driving before except 
in an old green ’46 Dodge he had that wouldn’t go very fast. He 
always complained about it going slow at lights in town—people 
blowing the horn at him.” 


Except on the night plaintiff was injured, there is no evidence that 
Maxwell was a reckless and extremely fast driver, nor is there any 
evidence that he bore a reputation as such. The automobile was a 
practically new Lincoln Capri, and there is no evidence of inclement 
weather conditions. 

It is well settled law in this jurisdiction that the court may consider 
so much of the defendants’ evidence as is favorable to the plaintiff. 
Bundy v. Powell, supra. On cross-examination Zeke Johnson, defend- 
ants’ sole witness, said: 


“Bobby Bell asked Maxwell to stop the car when it was stopped 
about in front of the Myers Park Presbyterian Church and that 
was after it had been running ninety miles an hour after it had 
crossed that intersection at the Methodist Church where Provi- 
dence Road and Myers Park Road touch each other. And Bell 
told him that he was not going to ride with him at any such speed 
as that. Then Maxwell said he wouldn’t drive fast any more and 
it was after that that Bobby Bell got back in the car, and then 
King Maxwell began to drive fast again. I don’t know the num- 
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ber of times that Bobby Bell told him to slow down and not drive 
so fast after he got back in the car.” 


Plaintiff’s evidence shows that Maxwell made this statement to 
Teeter, the police officer: 


“King Maxwell stated to me that they were all in the automobile; 
they went out Providence Road and that there was some fast driv- 
ing, encouraged by Mr. Hammond, and that Zeke Johnson and 
Bobby Bell got out of the automobile out Providence Road a few 
miles beyond the City limits and that Bell got back in the auto- 
mobile and Johnson refused to get back in the automobile. With 
reference to what King Maxwell told me he said to Bell about get- 
ting back in the ear, he said that he told Johnson and Bell to get 
back in the automobile, the horse-playing was over or the speeding 
of the automobile was over and they would go back into town, I 
believe to the Stork Drive-In or somewhere; that is the way I 
understood it. After that he said Bell got back in the automobile.” 


‘The passenger is required to use that care for his own safety that a 
reasonably prudent person would employ under same or similar cir- 
cumstances.” Samuels v. Bowers, supra. A plaintiff’s negligence suf- 
fices to bar recovery, if it contributes to his injury as a proximate cause, 
or one of them. Sheldon v. Childers, 240 N.C. 449, 82 S.E. 2d 396. 

When plaintiff got back into the automobile on Providence Road to 
continue riding in it, after Maxwell had told Zeke Johnson and himself 
“the horse-playing was over or the speeding of the automobile was 
over, and they would go back into town,” and rode in it until it over- 
turned, did he, considering the facts and circumstances of the case, 
measure up to the standard of care required of him for his own safety? 

Taking the plaintiff’s evidence as true and giving to him every rea- 
sonable inference legitimately to be drawn therefrom, as we are re- 
quired to do in passing on a Judgment of nonsuit (Polansky v. Insur- 
ance Asso., 238 N.C. 427, 78 S.E. 2d 213), and considering so much of 
defendants’ evidence as is favorable to him, we are of opinion that 
conflicting inferences may be drawn from the facts as to whether plain- 
tiff measured up to the standard of care required of him for his own 
safety, and that the question of whether or not plaintiff is guilty of 
contributory negligence is a matter for the jury. Gutlreath v. Silverman, 
supra; Samuels v. Bowers, supra. 

This is a close case, but it seems to us that plaintiff’s own evidence 
does not establish the facts necessary to show contributory negligence 
on his part. so clearly that no other conclusion can be reasonably drawn 
therefrom. 
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The judgment of nonsuit entered below is 
Reversed. 


Bogsitt, J., concurring in result: In my opinion, the testimony of 
Johnson, defendants’ witness, that on Providence Road, outside the 
city limits, he forced the driver of the Lincoln to stop the car, and that 
he then got out but plaintiff didn’t, is new matter, appearing only in 
the defendants’ evidence. This evidence, In my view, does more than 
make clear or explain the evidence offered by the plaintiff, and should 
not be considered in passing on defendants’ motion for judgment of 
involuntary nonsuit. With this explanation, I concur in the result. 


R. L. BURNS v. GULF OIL CORPORATION, H. Q. DRAUGHN, R. I. HICKS. 
BE. L. MARTIN ann CHARLIE JOHNSTON. 


(Filed 22 May, 1957.) 
1. Pleadings § 10— 


Facts alleged by defendant as the basis for its counterclaims must be 
taken as true in determining whether the counterclaims are permissible 
under the statute. G.S. 1-137. 


2. Same— 


Defendant may set up a counterclaim which is permissible to any one of 
the causes of action alleged by plaintiff without regard to whether plaintiff 
separately alleges such cause. G.S. 1-188. 


8. Same—Counterclaims in tort arising from contractual relationship may 
be asserted in plaintiff’s action in tort arising upon the same contract. 


Plaintiff alleged that he was a distributor of defendant corporation’s 
goods under contract, that defendant corporation and certain of its named 
employees entered a conspiracy to injure plaintiff in his reputation and 
interfere with plaintiff’s business under the contract, and that pursuant 
thereto false statements were made to plaintiff’s customers in regard to 
the business, and plaintiff’s customers coerced into signing new contracts 
with the corporate defendant, and that plaintiff’s employees were harassed 
and interfered with, and plaintiff’s contract terminated, all in furtherance 
of the conspiracy. Defendant corporation filed counterclaims, alleging: 
first, that plaintiff wrongfully interfered with the contractual relationship 
between the corporate defendant and its retail customers, thus diverting 
from the corporate defendant to another oil company said established 
business; second, that plaintiff wrongfully anu carelessly removed equip- 
ment owned by the corporate defendant from the premises of its customers, 
whereby it was damaged; and third, that plaintiff wrongfully converted 
to its own use certain underground storage tanks belonging to the corpo- 
rate defendant. Held: While plaintiff’s action is in tort, the respective 
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rights and obligations of plaintiff and the corporate defendant in regard 
to the action and counterclaims arise from and are determined by the con- 
tractual relationship subsisting between them, and therefore, the counter- 
claims were permissible under G.S. 1-137. 


4. Conspiracy § 1— 


In order to recover in a civil action for conspiracy it is required that 
there be some overt act committed by one or more of the alleged conspira- 
tors pursuant to the common design. 


5. Same— 


The civil liability of conspirators is joint and several, and an action for 
civil conspiracy may be maintained against any one or all of the alleged 
conspirators. 


6. Pleadings § 10— 


When a cause of action is brought against several defendants jointly, 
but the liability of the defendants to plaintiff is both joint and several, 
any one of the defendants may allege a counterclaim, otherwise permissi- 
ble, solely in its favor, since if such defendant recovers on any or all of 
its counterclaims, a several judgment between it and plaintiff may be 
entered, adjudicating their rights and liabilities inter se. G.S. 1-222. 


AppEAL by defendant Gulf Oil Corporation from Craven, Special 
Judge, January-February Term, 1957, of Lrg. 

This appeal is from a Judgment sustaining plaintiff’s demurrer ore 
tenus to three causes of action alleged as counterclaims by defendant 
Gulf Oil Corporation, hereinafter called Gulf. The individual defend- 
ants, who answered but did not counterclaim, are not parties to this 
appeal. 

The complaint and said counterclaims are the pleadings to be con- 
sidered. 

These facts, alleged by plaintiff, are not in dispute, viz.: On or about 
30 June, 1930, plaintiff and Gulf Refining Company, then a subsidiary 
of Gulf, entered into an agreement for the distribution by plaintiff of 
Gulf’s petroleum products in the Sanford area. Under this and subse- 
quent contracts between plaintiff and Gulf’s said subsidiary, and later 
between plaintiff and Gulf, plaintiff continued as the distributor of 
Gulf’s products through 30 April, 1955. Exhibit A, attached to and 
made a part of the complaint, is a copy of the last contract between 
plaintiff and Gulf. Dated 1 May, 1947, it was continued in effect to 
and including 30 April, 1955. Therein Gulf is designated “Consignor” 
and plaintiff is designated “Consignee.” As to duration, it provides: 
“This agreement is for a period of one year from the date hereof but 
shall be automatically extended and renewed for successive periods of 
one year each, unless one of the parties hereto notifies the other in 
writing at least thirty (80) days in advance of the end of any such year 
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that it does not desire to renew or extend the same.” By letter dated 
22 March, 1955, Gulf notified plaintiff that it would not extend or renew 
said contract beyond 30 April, 1955. While said contract subsisted, 
plaintiff, as Gulf’s lessee, was in possession of Gulf’s bulk plant in 
Sanford. 

The defendants are Gulf, Draughn, formerly plaintiff’s employee, 
and Hicks, Martin and Johnston, employees and agents of Gulf. 

To avoid repetition, it should be understood that plaintiff alleged 
repeatedly, in respect of conspiracy and of overt acts, that defendants’ 
alleged wrongful conduct was ‘‘wilful,” “wicked,” “malicious,” ‘“fraudu- 
lent” and ‘‘corrupt.” 

Prior to 22 March, 1955, so plaintiff alleged, defendants entered into 
a conspiracy “to destroy the plaintiff’s reputation and to interfere with 
and destroy the plaintiff’s business’; and all alleged acts and state- 
ments, before and after 22 March, 1955, were pursuant to and in fur- 
therance of said conspiracy. 

The overt acts, so plaintiff alleged, included the following: Defend- 
ants undertook to persuade plaintiff’s dealers to sever and discontinue 
their contractual relations with plaintiff by false and defamatory state- 
ments. These statements, inter alia, were (1) that plaintiff was going 
out of business; (2) that he was voluntarily discontinuing the distribu- 
tion of Gulf’s products in order to handle the products of another oil 
company; (3) that he was installing the pumps of another oil company 
in place of Gulf’s pumps; (4) that he was in bad health and otherwise 
unable properly to manage his business; and (5) that plaintiff was 
stealing certain of Gulf’s equipment. Also, the defendants, by special 
inducements, e.g., increased commissions, and by intimidation, e.g., 
threatening to remove the underground tanks at their places of busi- 
ness, coerced plaintiff's dealers into signing new contracts with Gulf. 
Also, the defendants, by special inducements, e.g., increased salaries, 
endeavored to get plaintiff’s employees to quit plaintiff and work for 
Gulf, and in general harassed, interfered with and demoralized plain- 
tiff’s employees and business. Except for two instances, one on 22 
March, 1955, involving alleged statements by Johnston to a farm cus- 
tomer of plaintiff, and the other on 21 March, 1955, involving alleged 
statements by Hicks and Martin to a service station dealer of plaintiff, 
the said allegations are indefinite as to the time, place and individuals 
involved. The termination by Gulf of said contract of 1 May, 1947, is 
alleged as an act done in furtherance of the alleged conspiracy. 

Plaintiff alleged that he sustained compensatory damages of $200,- 
000.00 and punitive damages of $50,000.00 on account of loss of time, 
interference with and demoralization of his employees and customers, 
and “loss of customers, trade and business.” 
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Plaintiff alleged further that he sustained separate and additional 
compensatory damages of $300,000.00, and separate and additional 
punitive damages of $100,000.00, on account of the humiliation, shock, 
etc., and injury to his “business name, fame, credit and reputation,” 
caused by defendants’ alleged slanderous statements. 

The three causes of action alleged by Gulf include the allegations 
set out below. 

First cause of action: The contract of 1 May, 1947, and plaintiff's 
lease of Gulf’s bulk plant, were terminated by both plaintiff and Gulf 
effective at midnight 30 April, 1955. As contemplated by the contract 
of 1 May, 1947, and with plaintiff’s knowledge, Gulf had contracts with 
operators of service stations and consumers, providing, inter alia, “for 
the purchase by said customers of their requirements of Gulf petroleum 
products from this defendant, and providing also for the loan and 
installation by this defendant of Gulf equipment, including pumps, 
tanks, air compressors, etc., at the places of business or on the premises 
of said customers, to facilitate their handling, resale and use of Gulf 
petroleum products.” Plaintiff, while Gulf’s distributor, and notwith- 
standing denials of such intention, secretly planned and schemed to 
discontinue his relationship with Gulf and to enter into an agreement 
with another oi] company for the distribution of its products, and in 
furtherance of his said plan and scheme, wrongfully induced Gulf’s said 
customers to cancel and fail to perform their said contracts, thus divert- 
ing from Gulf to another 011 company Gulf’s said established business 
with its said customers. By reason of plaintiff’s wrongful interference 
with the contractual relations between Gulf and its said customers, 
Gulf was damaged by loss of revenue and of profits to the extent of 
$75,000.00. 

Second cause of action: In March and April, 1955, while Gulf’s dis- 
tributor, plaintiff wrongfully removed equipment owned by Gulf from 
the premises of Gulf’s customers, installing other equipment in its 
place. After first disclaiming any knowledge thereof, plaintiff delivered 
to Gulf said equipment, consisting of “gasoline dispensing pumps, elec- 
tric wiring, meters, neon signs, steel plates, computors, etc.” Gulf’s said 
equipment was so removed by plaintiff in a careless and reckless manner 
whereby Gulf has been damaged to the extent of $3,439.90. 

Third cause of action: While plaintiff was Gulf’s distributor, Gulf 
loaned and installed on service station premises for the distribution of 
its products certain underground storage tanks, lifts, and other prop- 
erty. Notwithstanding the termination of plaintiff’s said contract with 
Gulf, plaintiff “has been and still is, directly or indirectly, wrongfully 
using, and has converted to his own use, thirteen 1,000-gallon under- 
ground storage tanks, fifty-four 500-gallon underground storage tanks, 
ten 280-gallon underground storage tanks, two lifts, and other miscel- 
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laneous property,’’ whereby Gulf has been damaged to the extent of 
$10,290.00. 
Gulf’s sole assignment of error is to the judgment referred to above. 


Pittman & Staton, Lowry M. Betts, Douglass & McMullan, P. H. 
Wilson, and H. F. Seawell, Jr., for plaintiff, appellee. 

Gavin, Jackson & Gavin, Basil M. Watkins, and Smith, Leach, 
Anderson & Dorsett for defendant Gulf Oil Corporation, appellant. 


Bossitt, J. The record does not disclose the ground on which plain- 
tiff’s demurrer ore tenus was interposed or sustained. So far as appears, 
it was directed to Gulf’s three causes of action, collectively. The 
question debated here, and presumably in the court below, is whether 
Gulf’s causes of action are permissible counterclaims under GS. 1-137. 
This opinion deals solely with that question. 

Under G.S. 1-187, “A cause of action arising out of the contract or 
transaction set forth in the complaint as the foundation of the plain- 
tiff’s claim, or connected with the subject of the action,” in favor of a 
defendant and against a plaintiff “between whom a several judgment 
might be had in the action,” 1s a permissible counterclaim. 

In determining whether Gulf’s alleged counterclaims are permissible, 
we must accept as true the facts alleged therein. 

Whether Gulf wrongfully terminated the contract of 1 May, 1947, 
as an overt act in furtherance of the alleged conspiracy, as asserted by 
plaintiff, or whether plaintiff terminated said contract and also his 
lease of Gulf’s bulk plant in furtherance of a scheme to discontinue his 
relationship with Gulf and to engage in business as a distributor for 
another oil company, as asserted by Gulf, this is clear: Determination 
of the respective rights and obligations of plaintiff and Gulf (1) with 
reference to the termination of their contract of 1 May, 1947, (2) with 
reference to their relationships with dealers in and customers for Gulf 
products, and (3) with reference to installations made to facilitate the 
handling of Gulf’s products, while their contract was in effect and also 
upon termination thereof, lzes at the center of this controversy. 

While plaintiff’s action is in tort, the respective rights and obliga- 
tions of plaintiff and Gulf arise from and are determined by the con- 
tractual relationship subsisting between them. Pinnix v. Toomey, 242 
N.C. 358, 87 S.E. 2d 893. The defamatory statements and the acts of 
interference with plaintiff’s business, dealers and employees, alleged by 
plaintiff, and the wrongful acts of plaintiff alleged in Gulf’s counter- 
claims, all must be considered in relation to the respective rights and 
obligations of the parties under said contract of 1 May, 1947. 

As stated by Stacy, J. (later C. J.), in Construction Co. v. Ice Co., 
190 N.C, 580, 180 S.E. 165: “It will be observed that the parties bottom 
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their respective causes of action on the same contract, each alleging 
a breach by the other. The two causes of action, therefore, arise out of 
the same subject-matter; and a recovery by one would necessarily be a 
bar or offset, pro tanto at least, to a recovery by the other.” Lumber 
Co. v. Wilson, 222 N.C. 87, 21 S.E. 2d 893; Garrett v. Kendrick, 201 
N.C. 388, 160 S.E. 349; Savage v. McGlawhorn, 199 N.C, 427, 154 S.E. 
673; Bell v. Machine Co., 150 N.C. 111, 63 S.E. 680. The cases cited 
present factual situations relating to a single contract, each party 
alleging a breach thereof by the other. Moreover, they relate to pleas 
in abatement and support the view that if Gulf had not alleged its said 
counterclaims herein it would be precluded from doing so in an inde- 
pendent action. Here, we are concerned only with whether Gulf’s 
alleged causes of action are permissible counterclaims, 

If it be conceded that certain of the alleged defamatory statements 
would constitute a cause of action, apart from the contractual relation- 
ship between plaintiff and Gulf, the answer is that in such case plaintiff 
has compounded in his complaint, although not separately stated, at 
least two alleged causes of action. Heath v. Kirkman, 240 N.C. 308, 
82 8.E. 2d 104. It appears plainly that, independent of alleged defama- 
tory statements, plaintiff has included in his complaint an alleged cause 
of action for wrongful interference with and damage to his business 
by defendants’ alleged violations of plaintiff’s rights under his contract 
with Gulf. The intermixture of these causes of action makes it some- 
what more difficult to deal with the questions presented. But if Gulf’s 
causes of action are permissible counterclaims to any cause of action 
alleged by plaintiff, it makes no difference that plaintiff did not see fit 
to allege such cause of action separately. G.S. 1-138. 

The conclusion reached thus far is that, if plaintiff’s action were 
against Gulf alone for the alleged wrongful conduct of its agents, Gullf’s 
counterclaims are permissible. There remains for consideration the 
effect, if any, of plaintiff’s allegations as to conspiracy and his joinder 
of the individual defendants. 

Whether the allegations of the complaint are sufficient to support a 
recovery on account of the alleged wrongful acts of Gulf if plaintiff 
should fail to establish the alleged conspiracy, is a question we need not 
decide. See Manley v. News Co., 241 N.C. 455, 85 S.E. 2d 672. 
Whether restricted thereto, plaintiff does allege conspiracy and overt 
acts in furtherance thereof. 

“Accurately speaking, there is no such thing as a civil action for 
conspiracy. The action is for damages caused by acts committed pur- 
suant to a formed conspiracy, rather than by the conspiracy itself; and 
unless something is actually done by one or more of the conspirators 
which results in damage, no civil action lies against anyone. The gist 
of the civil action for conspiracy is the act or acts committed in pur- 
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suance thereof—the damage—not the conspiracy or the combination. 
The combination may be of no consequence except as bearing upon 
rules of evidence or the persons liable.” 11 Am. Jur. 577, Conspiracy 
sec. 45. To create civil liability for conspiracy there must have been 
an overt act committed by one or more of the conspirators pursuant to 
the scheme and in furtherance of the objective. 15 C.J.S. 1000, Con- 
spiracy sec. 5. These principles have been recognized and applied by 
this Court. Muse v. Morrison, 234 N.C. 195, 66 S.E. 2d 783; Holt v. 
Holt, 282 N.C, 497, 61 S.E. 2d 448. 

“It would seem that, as to a conspirator who committed no overt act 
resulting in damage, the basis of his liability for the conduct of his co- 
conspirators bears close resemblance to the basis of liability of a prin- 
cipal under the doctrine of respondeat superior for the torts of his 
agent.” Reid v. Holden, 242 N.C. 408, 415, 88 S.E. 2d 125. 

Thus, a plaintiff’s right to recover must be based on overt acts. 
Whether such overt acts, if established, were committed in furtherance 
of an alleged conspiracy entered into between two or more persons 
determines from whom the plaintiff may recover, 1.e., the identity of 
the parties who are legally hable for damages resulting from such overt 
acts. So considered, the alleged overt acts, rather than the existence 
or nonexistence of the conspiracy, constitutes the foundation of plain- 
tiff’s alleged cause of action. 

“All conspirators may be joined as parties defendant in an action 
for the damages caused by their wrongful act, although it is not neces- 
sary that all be joined; an action may be maintained against only one.” 
11 Am. Jur., Conspiracy sec. 54. The liability of Gulf is to be deter- 
mined on the same basis as if it were the sole defendant, either orig- 
inally or by reason of voluntary nonsuit as to the individual defendants. 

Moreover, the liability of conspirators is Joint and several. Muse v. 
Morrison, supra; 11 Am. Jur., Conspiracy sec. 45; 15 C.J.S., Conspiracy 
sec. 18. Indeed, plaintiff’s prayer is for “Judgment against the defend- 
ants with joint and several liability” in the amounts set forth above. 

This question arises: Where the action is joint in form, is it permis- 
sible for one of several defendants to allege a counterclaim solely in its 
favor? The answer is “Yes,” if the liability of such defendant, in 
respect of plaintiff’s claim, is several, or joint and several. 

Decisions in other jurisdictions are collected in two annotations: 
10 A.L.R. 1252; 81 A.L.R. 781. 

In 80 C.J.S., Set-Off and Counterclaim sec. 51f, this statement ap- 
pears: “. . . as a general rule, where action is brought against two or 
more defendants on a joint and several demand, or on a several demand, 
a set-off or counterclaim consisting of a demand in favor of one of 
them against plaintiff may, if otherwise without objection, be inter- 
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posed; and it is immaterial in such case that the action is joint in 
form, .. .” 

In 47 Am. Jur., Setoff and Counterclaim sec. 56, this statement ap- 
pears: “In many jurisdictions, the availability as a setoff or counter- 
claim of a demand against the plaintiff, in an action at law, in favor 
of less than the whole number of defendants depends on whether the 
defendant or defendants having such claim are severally liable to the 
plaintiff, or are liable jointly with the other defendant or defendants 
to the suit. If a several judgment may be entered against such defend- 
ant or defendants, then, in these jurisdictions, a claim in his or their 
favor against the plaintiff or plaintiffs is available as a setoff or counter- 
claim. This rule has been made statutory in a number of states. A 
common form of statute provides that a counterclaim must be one exist- 
ing in favor of a defendant, and against a plaintiff, between whom a 
several judgment may be had in the action.” It is noted that GS. 
1-137 so provides. 

If the counterclaim is otherwise permissible, and the liability of the 
defendant who asserts it is several, or joint and several, the mere form 
of plaintiff’s action should not and does not operate to deprive such 
defendant of the statutory right to interpose such counterclaim. We 
approve the rule stated in the foregoing quotations from Corpus Juris 
Secundum and American Jurisprudence. It appears that this rule was 
applied in Shell v. Atken, 155 N.C. 212, 71 8.E. 230, where, in plaintiff's 
action against two defendants, jointly and severally hable on a promis- 
sory note, a counterclaim in favor of one of the defendants was upheld. 

If Gulf is liable as a conspirator for wrongful acts in furtherance of 
the alleged conspiracy, its liability is several as well as joint, that is, 
Gulf is hable to plaintiff for the full amount of plaintiff’s recovery. If 
Gulf prevails on all or any of its counterclaims, a several judgment as 
between plaintiff and Gulf, may be entered, adjudicating their rights 
and liabilities inter se. G.S, 1-222. 

For the reasons stated, we conclude that the causes of action alleged 
by Gulf are permissible counterclaims; and that the judgment from 
which this appeal was taken must be reversed. 

This disposition of the appeal makes unnecessary a consideration of 
appellant’s contentions: (1) that plaintiff, having replied thereto, 
could not thereafter challenge by demurrer ore tenus Gulf’s right to 
allege said causes of action as counterclaims; and (2) that Judge 
Craven had no jurisdiction, by reason of a prior ruling by Judge Sea- 
well on plaintiff’s motion to strike, to pass upon the question presented 
by plaintiff’s demurrer ore tenus. 

Reversed. 
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BAXTER HENSLEY, Empioyvrer, vy. FARMERS FEDERATION COOPERA- 
TIVE, EMPLOYER; NATION-WIDE INSURANCE COMPANIES, Carrier. 


(Filed 22 May, 1957.) 


1. Master and Servant § 55d— 


While the findings of fact of the Industrial Commission are conclusive 
on appeal when supported by any evidence, and claimant is entitled to 
every reasonable inference which can be drawn from the testimony, when 
all the evidence and the inferences to be drawn therefrom result in only 
one conclusion, liability is a question of law subject to review. 


2. Same— 


The evidence tended to show that claimant, in the course of his employ- 
ment, was required to turn to his left, pick up a loaded tray, bend over 
and place the tray in a drum of hot water in front of him, and then place 
the tray on scales to his right. The findings were to the effect that claim- 
ant’s duties required him to “twist” to his left, return to the normal” 
position facing straight ahead, bend over and dip the basket, then straighten 
up to a “normal” standing position and then “twist” to his right... 
Held: The findings are in accord with the testimony when the word “twist” 
is construed as “turn,” and the word “normal” is construed as “usual.” 


8. Master and Servant § 40g-—-—— 


In order for a hernia to be compensable under the Compensation Act 
it is required that there be an injury resulting in hernia or rupture, that 
it appear suddenly, that it be accompanied by pain, and that it imme- 
diately follow an accident. 


4. Master and Servant § 40b— 


The mere fact that an employee suffers an injury does not establish the 
fact of accident, and it is required by the Workmen’s Compensation Act 
that an injury, in order to be compensable, result from an accident, which 
is an unlooked for and untoward event which is not expected or designed 
by the person who suffers the injury. 


5. Master and Servant § 40g— 


The evidence disclosed that claimant in performing his duties in lifting 
a loaded basket from his left, bending down and placing it in hot water 
in front of him and then placing it on scales to his right, suddenly suffered 
a hernia accompanied by pain. The evidence further tended to show that 
the hernia occurred while the employee was performing his work in the 
customary and usual manner, and there was no evidence of any unusual 
condition or any slipping or falling by the employee. Heid: There was 
no evidence to justify a finding that the hernia resulted from an accident, 
and an award of compensation must be reversed. 


6. Constitutional Law § 10c— 
It is the duty of the courts to declare the law as written and to give to 
statutes the same interpretation theretofore given in former decisions, the 
duty to make the law being the exclusive province of the General Assembly. 
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ApprAL by defendants from Sink, E. J., September “A” 1956 Civil 
Term of BUNCOMBE. 

Plaintiff claims compensation and surgical expenses for hernia as 
provided by the Workmen’s Compensation Act, G.S. 97-2. At the time 
of his injury he had been employed by defendant Farmers Federation 
for a period of two and one-half years to “turn chickens.” The Com- 
mission, after a hearing, found: “1... . his duties required him to 
work in a standing position; that he turned and twisted to his left and 
using both hands picked up a wire basket containing six chickens 
weighing 2614 to 48 pounds from a table approximately three feet high; 
that after claimant picked up the basket of chickens he would then 
return to the normal! position facing straight ahead, bend over, and dip 
the basket of chickens in a 30-gallon oil drum containing hot water; 
that claimant would then straighten up to a normal standing position 
and would then turn and twist to his right and place the basket of 
chickens on a scale approximately 3 feet from the ground. 

“2. That at 5:00 P.M. on August 26, 1955, while working for defend- 
ant employer and while performing the operation above described, 
claimant turned and twisted to his left and picked up a wire basket 
containing six chickens weighing 261% to 48 pounds from the table; that 
as claimant lifted the chickens, he felt a pain in his left side; that he 
immediately reported the occurrence to his supervisor, Gordon Barn- 
well, and told Barnwell that he could not do any more lifting and would 
have to quit and go home.” 

Plaintiff was not scheduled to work on Saturday, 27 August, or Sun- 
day, 28 August. He returned to work on Monday morning, 29 August, 
and worked that day and 30 August. On the morning of 31 August 
he first noticed that he had a bulge or protrusion on his left side. He 
reported that morning to his employer and was directed to see a doctor. 
He continued with his work on 1 and 2 September. On 3 September he 
saw a surgeon who informed him he was suffering with a hernia. The 
surgeon, not understanding the nature of plaintiff’s work, directed him 
to continue with his work until 10 September. He did so notwithstand- 
ing the pain he suffered. He was hospitalized on 12 September for 
herniorrhaphy. He returned to work 24 October 1955. 

The Commission further found: “4, That as above described, claim- 
ant had an injury by accident arising out of and in the course of his 
employment with defendant employer resulting in a left inguinal hernia. 

“3. That the hernia or rupture appeared suddenly, was accompanied 
by pain, immediately followed an accident, and did not exist prior to 
August 26, 1955.” 

Based on its findings of fact, the Commission, citing Edwards v. 
Publishing Co., 227 N.C. 184, 41 S.E. 2d 592, concluded as a matter of 
law that plaintiff had sustained an injury by accident, that the result- 
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ing hernia met the statutory requirements, and made an award for 
compensation and surgical expenses. 

Defendants excepted to the use of the words “twisted,” “normal,” and 
“twist” in the findings; to the finding that plaintiff sustained an injury 
by accident arising out of and in the course of his employment, and to 
the finding that the hernia immediately followed an accident. Appro- 
priate exceptions were noted to the conclusions of law; an appeal was 
taken from the award made by the Commission to the Superior Court. 
Defendants’ exceptions were overruled and judgment was entered 
affirming the award. Defendants, preserving the exceptions taken, 
appealed. 


2 ¢6 


Williams & Williams for defendant appellants. 
No counsel contra. 


RopMaN, J. The crucial question presented by the exceptions is: 
Does the evidence suffice to show that plaintiff, in the course of his 
employment, sustained a compensable hernia? 

Defendants’ exceptions necessitate a review of the evidence. We do 
so in conformity with the well-settled rule that findings of fact made 
by the Commission are, when supported by any evidence, conclusive on 
appeal. Plaintiff is entitled to urge, in support of the findings, every 
reasonable inference which can be drawn from the testimony; but when 
all the evidence and the inferences to be drawn therefrom result in only 
one conclusion, liability is a question of law subject to review. Thom- 
ason v. Cab Co., 235 N.C. 602, 70 S.E. 2d 706; Henry v. Leather Co., 
231 N.C. 477, 57 S.E. 2d 760; Perley v. Paving Co., 228 N.C. 479, 46 
S.E. 2d 298; Smith v. Paper Co., 226 N.C. 47, 36 8.E. 2d 730. 

If the Commission in its findings of fact used the words “twisted,” 
“normal,” and “twist” in the sense that there was something abnormal 
in plaintiff’s movement when he felt the pain, the finding is not sup- 
ported by the evidence. We understand the Commission used the words 
“twisted” and “twist” as meaning “turned” and “turn” and the word 
“normal” as the equivalent of “usual.” When so understood, they 
accord with plaintiff’s testimony. He did not use any of the quoted 
words. 

He described his work in this manner: “I was dipping chickens in 
barrels of water, six chickens at a time, pick them up off a table and 
dipping them in a barrel of water and picking them back up and put 
them on a scale. I would turn to my left and get the chickens off a 
table about three feet high. The table was about equal height all the 
way around. I was standing up, and turned to my left and got six 
chickens off a table about three feet high. I then turned them around 
and dipped them and into a barrel of water, to the right. I had to stoop 
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down to do that. The tub was on the floor. I brought them back out 
of the barrel and placed them on the scales to get weighed. . . . When 
I got the chickens out of the barrel of water, I turned around and put 
them on the scales to my right. . . . I had been doing that kind of work 
for the Federation for about two and a half years at that time.” 

With respect to the moment of injury he said: “I was dipping those 
chickens in that barrel of water when the pain first started. . . . I had 
come off the table with a basket of chickens to take them and dip them 
in a barrel of water. I had turned to my left to get the chickens off 
the table when I first felt it and it was from that on the more I dipped 
the chickens the worse it got.’’ On cross-examination he said: “I 
handled every one of them essentially, exactly alike. I picked them 
up off the table as I have described, to my left, dipped them in a tub 
of water straight in front of me. Then I put them on the scales to my 
right. . . . I was doing them the same way on this day that I felt the 
pain. On the particular one, when I felt the pain, I hadn’t handled it 
any different from any of the others. I didn’t slip or fall or turn or 
anything of that sort.” 

The normal manner of operation at the moment he felt the pain 1s 
emphasized by questions asked later in the testimony. “Q Now, I 
want to be sure I understand. At the time you first experienced this 
pain, you hadn’t done anything, slipped, twisted, turned or anything, 
fallen down, or anything different than you had been doing for two 
years. A No, sir, I hadn’t. Q And the weight you were lifting 
wasn’t any heavier than the weight you had been lifting for the last 
two years? A That’s right.” 

Dr. Chapman, who treated plaintiff, found the hernia when he first 
examined him on 3 September. He expressed the opinion that work of 
the kind and done in the manner described by plaintiff could have 
caused the hernia. 

A hernia, to be compensable, must, by the express language of our 
statute, G.S. 97-2, meet five conditions: 

“First. That there was an injury resulting in hernia or rupture.” 

Injury is defined as “Damage or hurt done to or suffered by a person 
or thing.”” Webster’s Int. Dic. 

The evidence is sufficient to justify a finding that plaintiff had an 
injury resulting in hernia. The first requirement is met. 

“Second. That the hernia or rupture appeared suddenly.” For the 
purpose of this case it may be conceded that the second requirement is 
established. 

“Third. That it was accompanied by pain.” Plaintiff so testified. 
The Commission accepted his testimony. The third requirement is met. 

“Fourth. That the hernia or rupture immediately followed an acci- 
dent.” 
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Where is the evidence to support an affirmative finding to this condi- 
tion? What is an accident? The mere fact that plaintiff suffered an 
injury does not establish the fact of accident. 

The Workmen’s Compensation Act was enacted in 1929. At the 
Spring Term 1930 the word “accident,” as used in the Act, was defined. 
Justice Adams said: ‘The word ‘accident,’ as used here, has been 
defined as an unlooked for and untoward event which is not expected or 
designed by the person who suffers the injury.” Conrad v. Foundry 
Company, 198 N.C. 728, 153 S.E. 266. 

The distinction between and necessity of both injury and accident 
was emphasized in Slade v. Hosiery Mills, 209 N.C. 823, 184 S8.E. 844, 
decided Spring Term 1936. There an employee, performing his work 
in the usual and customary manner, got wet and contracted pneumonia. 
Stacy, C. J., said: “Death from injury by accident implies a result 
produced by a fortuitous cause. Scott v. Ins. Co., 208 N.C. 160, 179 
S.E. 484. A compensable death, then, is one which results to an em- 
ployee from an injury by accident arising out of and in the course of 
the employment. There must be an accident followed by an injury by 
such accident which results in harm to the employee before it is com- 
pensable under our statute.” 

The rule enunciated in the Slade case that death or injury sustained 
as a result of work by the employee in his usual, customary manner 
and without some fortuitous event is not compensable was reiterated 
the following year in Neely v. Statesville, 212 N.C. 365, 193 S.E. 664. 
There a fireman died from a heart attack while engaged in fighting a 
fire. The Court said: ‘The work in which the deceased was engaged 
was the usual work incident to his employment. The surrounding con- 
ditions might be expected at a fire. The falling in of the roof is a 
natural result of fire burning there. Heat and smoke are expected. 
Physical exertion is required in handling hose and fire-fighting equip- 
ment. The firemen, of necessity, act hurriedly. We find no evidence 
of an accident.” 

Moore uv. Sales Co., 214 N.C. 424, 199 S.E. 605, was decided at the 
Fall Term 1938. Plaintiff claimed compensation for hernia. He was 
injured while helping in the lifting of heavy pipes. The Commission 
found the hernia compensable and awarded compensation. The award 
was affirmed. The defendants there insisted that compensation was 
forbidden by the decisions in the Slade and Neely cases, supra. Justice 
Seawell, responding to this argument, said: “This could be so only to 
the extent that the cases were on all-fours. Since the Neely case, supra, 
and the Slade case, supra, merely applied well-known principles of law 
to the circumstances peculiar to those cases.” He then points to the 
difference, viz., the injured employee was not accustomed to do that 
kind and character of heavy work. He said: “In the case at bar, there 
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is in the foregoing sufficient evidence of the interruption of the routine 
of work, and the introduction thereby of unusual conditions likely to 
result in unexpected consequences, and these were of such a character 
as to justify the Industrial Commission in finding that plaintiff’s injury 
was the result of an accident.” 

A similar result was reached in Gabriel v. Newton, 227 N.C. 314, 
42 S.E. 2d 96, where there was unusual and unexpected exertion and 
straining in the performance of duties, thus producing the heart attack 
which resulted in death. | 

Smith v. Creamery Co., 217 N.C. 468, 8 S.E. 2d 231, was decided in 
1940. The Court was again called upon to determine liability in hernia 
cases. Factually the case came within the rule announced by the Court 
in Moore v. Sales Co., supra, and hence outside of the rule laid down in 
the Slade and Neely cases, supra. This was frankly recognized by 
Justice Seawell, who wrote the opinion. Having announced the fact, 
he uses language which lends support to the argument that the Court 
intended to adopt a new rule and hold that injury and accident were 
equivalent, at least in hernia and similar cases involving bodily infirmi- 
ties. That the Court did not intend to abandon the rule announced in 
previous decisions that compensation could not be awarded unless the 
injury was produced by an accident seems apparent. Buchanan v. 
Highway Commission, 217 N.C. 173, 7 S.E. 2d 382, was decided shortly 
prior to Smith v. Creamery Co., supra. There an employee “while 
lifting the scoop in the usual manner without anything unusual happen- 
ing turned sick and blind and was unable to work for several days .. .” 
In sustaining the Commission’s finding that there was no injury by 
accident, Devin, J., said: “. . . we conclude that this was not an injury 
by accident arising out of and in the course of plaintiff’s cmployment, 
so as to bring the case within the purview of the Workmen's Compensa- 
tion Act.” He cites as authority Neely v. Statesville, supra, and Slade 
v. Hosiery Mills, supra. 

The Court was next called upon to consider this question in the case 
of Edwards v. Publishing Co., 227 N.C. 184, 41 S.E. 2d 592. There the 
Commission found that the injury was produced by the twisted and 
unusual position of the body when claimant had to handle the weight. 
The receiving of the weight in this abnormal position was the fortuitous 
event or accident which sufficed to meet the terms of the statute. That 
the Court so understood and that Justice Seawell, who wrote the opinion 
in the case of Smith v. Creamery Co., so understood, is emphasized by 
his separate opinion concurring in the result but vigorously dissenting 
from the reasoning of the Court. In the course of his opinion, he says: 
“T do not question the right of the Court to overrule or disregard Smith 
v. Creamery Co., supra, without assigning any reason for it. It cannot 
be distinguished.” He overlooks the fact he had, in the Smith case, 
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pointed out the very facts which justified the affirmance of the award 
made by the Commission. 

The necessity of establishing both accident and injury has been 
recognized by the Commission; and its awards denying compensation 
have been affirmed because the evidence demonstrated the death or 
injury occurred when the work was performed in the customary and 
usual manner. West v. Dept. of Conservation, 229 N.C. 232, 49 S.E. 2d 
398; Johnson v. Cotton Mills, 232 N.C. 321, 59 S.E. 2d 828. 

Procedural defects prevented the correction of another award where 
the work was done in the usual and customary manner. Beaver v. 
Paint Co., 240 N.C. 328, 82 S.E. 2d 113. 

We are aware that the interpretation given to our statute does’ not 
harmonize with the interpretation given by a majority of the courts to 
the compensation statutes of their States. Differing results are in some 
cases due to varying provisions of the different statutes. Williams v. 
National Cash Register Co., 262 N.W. 306 (Mich.); Travelers Ins. Co. 
v. Shepard, 20 So. 2d 903 (Fla.); Beadle v. Bethlehem Steel Co., 193 
A. 240 (Md.); Kendrick v. Sheffield Steel Corporation, 166 S.W. 2d 590 
(Mo.); Screeton v. F. W. Woolworth Co., 166 8.W. 2d 589 (Mo.), and 
Higbee v. Fire Brick Co., 191 S.W. 2d 257 (Mo.), are illustrative of 
cases from other jurisdictions in accord with the conclusions we have 
reached. 

Layton v. Hammond-Brown-Jennings Co., 3 S.E. 2d 492 (S.C.); 
Maryland Casualty Co. v. Robinson, 141 S.E. 225 (Va.); Hardware 
Mut. Casualty Co. v. Sprayberry, 25 8.E. 2d 74 (Ga.); St. John v. U. 
Piccolo & Co., 25 A. 2d 54 (Conn.) illustrate the opposite view. The dif- 
ference in viewpoints is noted in the opinion of Justice Parker in Lewter 
v. Enterprises, Inc., 240 N.C. 399, 82 S.E, 2d 410. The question of what 
is compensable hernia is considered in the annotations to 98 A.L.R. 
205; 58 Am. Jur. 756; Larson Workmen’s Comp., V. 1, sec. 39.70 et seq. 

If the question was now presented for the first time, we would feel at 
liberty to give more consideration to the reasoning of the cases which 
reach conclusions differing from our own, but we are not dealing with 
a new question. Twenty years and more ago the Court placed its inter- 
pretation on the Act. Except for the dicta to be found in the opinion by 
Justice Seawell in the case of Smith v. Creamery Co., the language used 
as well as the conclusions reached have supported the interpretation 
that injury and accident are separate and that there must be an acci- 
dent which produces the injury before the employee can be awarded 
compensation. 

The legislative history strengthens the view here expressed as to the 
meaning of the word “accident” as used in the original Act. In 1935, 
when the Act was amended to provide compensation for occupational 
diseases, no change was made in the provisions relating to hernia. But 
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it was expressly provided: “The word ‘accident,’ as used in the Work- 
men’s Compensation Act, shall not be construed to mean a series of 
events in employment, of a similar or like nature, occurring regularly, 
continuously or at frequent intervals in the course of such employment, 
over extended periods of time, whether such events may or may not be 
attributable to fault of the employer .. .” G.S. 97-52. 

The interpretation so consistently given to the statute is as much a 
part of the statute as if expressly written in it. We have no right to 
change or ignore it. If it is to be changed, it must be done by the Legis- 
lature, the law-making power. If, in its wisdom, a change is desirable, 
it can readily do so. 

There was evidence to justify the finding that plaintiff had not suf- 
fered from hernia prior to 26 August 1955. The fifth requirement is 
met. 

Since there is no evidence to support the finding that plaintiff’s hernia 
or rupture immediately followed an accident, the award lacks the requi- 
site fourth pillar for its support, 

The judgment is 

Reversed. 


ACCOUNTS SUPERVISION COMPANY, Trapine as TIME FINANCE COM- 
PANY, v. WILLIAM M. THOMAS, JR., anp L. GILMER LANIER, DoiIne 
BusINEss AS LANIER MOTORS; WILLIAM WILSON. 


(Filed 22 May, 1957.) 


1. Chattel Mortgages and Conditional Sales § 10b— 

Where the holder of a chattel mortgage introduces in evidence the regis- 
tered mortgage, a defendant asserting that he had purchased the chattel 
from the mortgagor prior to the registration of the instrument, has the 
burden of proving such affirmative defense, and where the evidence is 
sufficient to support a finding to the effect that his purchase was made 
subsequent to the registration of the chattel mortgage, nonsuit in claim 
and delivery for the chattel is erroneously entered. 


2. Actions § 5— 


Where plaintiff’s cause of action is based on facts occurring prior to an 
illegal agreement, exists independent of such agreement, and the mainte- 
nance of the action does not involve an affirmance of an illegal act, such 
illegal agreement does not impair plaintiff’s right to maintain the action. 


APPEAL by plaintiff from Phillips, J., at 19 March, 1956 Term of 
ForsyTH, a8 Number 387 at Fall Term 1956, carried over to Spring 
Term 1957. 

Civil action to recover on contract for money borrowed, and in claim 
and delivery of Oldsmobile automobile security therefor, resulting in 
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judgment as of nonsuit as to defendant Lanier on issue arising on claim 
and delivery at close of all the evidence. 

Plaintiff, a corporation created and existing under the laws of the 
State of Delaware, engaged in business of lending money on automo- 
biles in Forsyth County, North Carolina, instituted this action on 
7 May, 1955, against defendants William M. Thomas, Jr., hereinafter 
referred to as Thomas, and L. Gilmer Lanier, doing business under the 
name of Lanier Motors, hereinafter referred to as Lanier, all residents 
of said county, and to which action William Wilson was made party 
defendant and later by stipulation removed as a party. 

In complaint filed plaintiff alleges substantially the following: 

(1) That on or about 4 January, 1955, defendant Thomas became 
indebted to Time Finance Company in the amount of $2,011.00 for 
monev borrowed, evidenced by written obligation, and secured by his 
chattel mortgage of even date on a 1954 Oldsmobile Super 88, four-door 
sedan, Motor No. V-1299, duly recorded on 6 January, 1955, in chattel 
mortgage Book 529 at page 176, in Forsyth County, the then residence 
of Thomas, and location of the car at the time of registration. 

(2) That there remains an unpaid balance on said indebtedness of 
$1,811.00 with accrued interest, which Thomas has failed and refused 
to pay and which is due and owing to plaintiff. 

(3) That, as plaintiff is informed and believes and alleges, sometime 
on or about 6 May, 1955, Lanier disposed of said above described 
Oldsmobile by delivering possession thereof to William Wilson; that 
at the time of such change of possession Lanier knew, or should have 
known of the chattel mortgage above described, and that plaintiff had 
already, or was about to take steps to recover the car; and that Lanier 
surrendered possession, or otherwise disposed of physical possession of 
said car with intention of hampering or otherwise interfering with 
plaintiff’s rights in and to same, and has thereby placed plaintiff in 
jeopardy of losing its lien, or being unable to effectively enforce same, 
all to plaintiff’s loss. 

(4) That the above described car is presently in possession of 
William Wilson, who obtained same from Lanier, and who has no right, 
title or interest in or to same superior to the rights of plaintiff herein; 
and that Wilson knew, or should have known of the existence of said 
chattel mortgage in favor of plaintiff at time he took possession of said 
car, and has failed and refused to deliver and surrender possession 
thereof to plaintiff. 

Wherefore, plaintiff prays that it recover of Thomas the sum of 
$1,811.00, together with interest; that, alternately, it recover of Lanier 
the sum of $1,811.00, together with interest; that it have the ancillary 
process of claim and delivery with respect to Wilson; and that the 
automobile described in the complaint be taken by Sheriff of Forsyth 
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County and delivered to plaintiff in order that it may be sold for the 
purpose of foreclosing the chattel mortgage above described, etc. 

Defendants Lanier and Wilson, answering, deny in material part all 
of the allegations of complaint, as set forth above, except they admit 
that the car is presently in the possession of Wilson, ‘‘who purchased it 
from the defendant Lanier.” 

And for a further answer for the defense, these answering defend- 
ants say: 

“1, That on December 30, 1954, . . . Thomas did bargain, sell and 
convey the 1954 Oldsmobile . . . described in the complaint to... 
Lanier ... That a bill of sale for said automobile was executed on 
the 30th day of December, 1954. That at the time the automobile was 
conveyed to . . . Lanier, no lien or other encumbrance was against said 
automobile, and . . . Lanier obtained a good and sufficient title to the 
said automobile. That the defendant did sell and convey the said 
automobile to the defendant Wilson on or about the 5th day of May, 
1955, and did give a good and sufficient title to said car.” Wherefore 
the answering defendants pray that plaintiff recover nothing of them, 
and that the action be dismissed, etc. 

Plaintiff, replying to new matter set forth in defendant's further 
answer, denies same. And by way of further reply, plaintiff alleges: 

I. That defendant Lanier sold the automobile here involved to 
Thomas on or about 17 November, 1954, and cooperated with the 
said Thomas in obtaining a North Carolina Certificate of Title No. 
3528851A dated 19 November, 1954. At the time Lanier knew that no 
previous North Carolina title had been obtained for the Oldsmobile. 
On or about 9 December, 1954, Thomas applied for a new North Caro- 
lina Title Certificate, swearing that the “A” title certificate was lost, 
and at the same time assigned his interest in the Oldsmobile to his wife, 
Alice Royals Thomas. On 10 December, 1954, North Carolina title 
3528851B on the Oldsmobile was issued to Alice Royals Thomas. On or 
about 4 January, 1955, Thomas after receiving title and possession of 
the Oldsmobile from his wife, applied for and obtained a loan from 
plaintiff in the amount of $2,011.00 and duly executed a chattel mort- 
gage as more fully described in the complaint. On the same date 
Thomas applied for a new certificate of title by sworn ‘application show- 
ing a lien in favor of plaintiff in the amount of $2,011.00. 

II. That, as plaintiff is informed and believes, and therefore alleges. 
Lanier dealt with Thomas with respect to said Oldsmobile on the 
strength of a certain North Carolina Certificate of Title No. 3528851C, 
dated 29 December, 1954. 

III. That plaintiff is informed and believes and, therefore, alleges 
that on or about 15 January, 1955, Lanier sold Thomas a 1954 Cadillac, 
the purchase of which was financed through State Finance Company ,— 
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a loan of $3,000.00 to Thomas on said Cadillac, and that the sale of the 
Oldsmobile, if any, by Thomas to Lanier was made a part of the trade 
for said Cadillac on or about 15 January, 1955. 

IV. That Thomas had possession of said Oldsmobile on 4 January, 
1955, at the time he borrowed money from plaintiff, and if he had pre- 
viously sold said Oldsmobile to Lanier, all of which is denied, the said 
Lanier is estopped by his conduct in trading with Thomas, and in sur- 
rendering possession of said Oldsmobile to Thomas from asserting title 
therein as against plaintiff, and said estoppel is specifically pleaded as 
against Lanier and Wilson. 

The case on appeal shows that default judgment final was entered 
against Thomas. 

And upon trial in Superior Court the following stipulations were read 
into the record: 

“Tt is stipulated and agreed between counsel for plaintiff and counsel 
for defendant Lanier that defendant Thomas borrowed the sum of 
$2,011.00 on or about the 4th day of January, 1955, from plaintiff; that 
the sum of $220.00 has been paid on said debt leaving a balance of 
$1,791.00 presently due and owing; that on or about January 4, 1955, 
Thomas executed and delivered to plaintiff a chattel mortgage on the 
Oldsmobile here involved to secure the said loan; that on or about 
January 6, 1955, the said chattel mortgage was duly probated and 
recorded in the office of the Register of Deeds of Forsyth County, North 
Carolina, in Chattel Mortgage Book 529, at page 176,” and 

“Tt is hereby agreed and stipulated between the plaintiff and... 
Lanier, and . . . Wilson, 

“That whereas ... Wilson has given possession of the 1954 Olds- 
mobile automobile, set out in the plaintiff’s complaint, back to . 


Lanier, and the said ... Lanier now having possession of the said 
automobile, and 
“That whereas ... Lanier agrees to execute a replevin bond in the 


sum of $4,000.00, payable to the plaintiff, in lieu of the replevin bond 
heretofore executed by the defendant Wilson 

“Now, therefore, it is hereby agreed and stipulated between the 
plaintiff and the defendants, Lanier and Wilson, that the defendant 
Wilson be removed from the above entitled action as a party defendant, 
subject to the approval of the court.” The court approved. 

The plaintiff introduced in evidence, by consent of both parties, the 
chattel mortgage from William M. Thomas, Jr., to Time Finance Com- 
pany of Forsyth County, dated 4 January, 1955, showing date of recor- 
dation to be 6 January, 1955. Plaintiff’s Exhibit 1. 

The plaintiff offered, for identification only, the certification of the 
N. C. Department of Motor Vehicles to a 17-page record of title in this 
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affair, it being stipulated by counsel and introduced as separate portions 
by either counsel at the time. Plaintiff rested. 

Thereupon Lanier offered evidence, and plaintiff offered evidence in 
rebuttal. 

Defendant Lanier offered evidence centering around his contention 
that on 30 December, 1954, he purchased from Thomas the Oldsmobile 
in question, prior to the date, 4 January, 1955, Thomas executed the 
chattel mortgage above described and before its registration 6 Janu- 
ary, 1955. 

In this connection, without narrating in detail the evidence so offered 
by Lanier, plaintiff, in brief filed here, points to the following portions 
thereof it contends tend to show that the sale was not completed on 
30 December, 1954. 

“1, On December 30, 1954, there was an unpaid conditional sales 
contract on the Oldsmobile owned by State Finance Company and of 
which defendant had full knowledge (R. pp. 10 and 11). 


“2. On December 31, 1954, Lanier called State Finance ‘. . . because 
Mr. Thomas owed on the Olds .. .’ (R. p. 11) 

“3, ‘The reason the deal wasn't completed on that date...’ (R. 
p. 12). 

“4, Lanier didn’t get the certificate of title from State Finance until 
December 31, 1954, and told them ‘. . . I would settle up with him 

.. (R. p. 12) 

“5. Thomas did not have the certificate of title ‘. . . with him at 
the time I dealt with him with respect to making a trade for the Cadil- 
lac.’ (R. p. 15) 


“6. Jones, manager of State Finance, in speaking of the telephone 
call which Lanier placed on December 31, 1954 (R. p. 12) stated: ‘Mr. 
Lanier said at that time that he was trying to trade automobiles with 
Thomas; he had not traded at that time.’ (R. pp. 19, 20) 

“7, The conditional sales contract owned by State Finance was not 
paid off until January 15, 1955. (R. pp. 21, 22) 

“8. The assignment of title was not made until January 15, 1955. 
(Defendant’s Ex. 2. Reverse Block A). 

“9, Defendant’s wife, acting as his employee and as notary public, 
took an assignment of title and bill of sale on January 15, 1955, from 
Thomas in these words ‘. . . the undersigned hereby sells, assigns or 
transfers the vehicle .. .’ to Lanier. (Defendant’s Ex. 2). 

“10. Thereafter, Lanier relied upon the January 15, 1955, assign- 
ment: ‘In dealing with this car in the future, after I had obtained it 
from Mr. Thomas, I dealt upon the strength of this title.’ (R. p. 17).” 

Other evidence offered by Lanier pertinent to questions of law pre- 
sented will be set forth in course of the opinion. 
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At the close of all the evidence the plaintiff renewed its motion for 
judgment on the evidence. Denied—plaintiff excepted. 

At the close of all the evidence Lanier demurred to the evidence and 
moved for dismissal as to him. Motion allowed. Plaintiff excepted. 

Thereupon the court entered judgment on 20 March, 1956, in which 
after reciting among other things that the parties “by stipulation, 
agreed that the defendant Wilson no longer had possession of the 
vehicle involved, but had delivered the same into the possession of 
defendant Lanier, who in turn agreed to file a substitute bond in replevy 

. and... further agreed that the defendant Wilson be removed 

as a party defendant, and... agreed in open court that the sole 
remaining issues involved concerned the right of possession of said 
vehicle, estoppel, and what amount of damages, if any, were due for 
detention and deterioration” ... ‘ordered, adjudged and decreed that: 
1, The defendant Wilson be and he is hereby removed as party defend- 
ant, 2. That the demurrer to the evidence by defendant Lanier be and 
it is hereby sustained, and that the defendant Lanier recover of the 
plaintiff the costs to be taxed by the clerk.” 

Plaintiff excepted thereto, and appeals to Supreme Court and assigns 
error. 


Deal, Hutchins & Minor for Plaintiff Appellant. 
Robert M. Bryant for Defendant Appellee. 


WINBORNE, C. J. In the light of the stipulation of the parties as to 
issues involved in this case, this is the pivotal question on this appeal: 
Plaintiff, having offered in evidence the recorded chattel mortgage on 
the automobile in question, and defendant Lanier having set up affirma- 
tive defense of a sale of the automobile to him prior to registration of 
the chattel mortgage, is the evidence offered upon the trial in Superior 
Court, taken in the light most favorable to plaintiff, of sufficient proba- 
tive force to take the case to the jury on the issue as to right of posses- 
sion of the automobile? 

Under such circumstances, defendant Lanier had the burden of going 
forward with the evidence and of proving the affirmative defense set up 
by him. And the evidence offered, as pointed out in brief of plaintiff 
appellant as hereinabove recited, is sufficient to support a negative 
finding by the jury as to such affirmative defense. Hence in granting 
nonsuit there is error. 

So holding, further discussion now of the evidence and the law arising 
thereon, in this respect, seems unnecessary. 

Moreover, if the jury should find from the evidence, and by its greater 
weight, that defendant Lanier had not purchased the automobile in 
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question from Thomas, as he alleges, the issue of estoppel by conduct 
would not arise. 

Hence elaboration on the law relating to subject of estoppel in pais 
is not now deemed to be expedient. For statement of principle see 
Hawkins v. Finance Corp., 288 N.C. 174, 77 8.E. 2d 669, and cases cited. 

Lastly, the case on appeal reveals an alleged illegal agreement, which 
is not the basis of the present action. This action was instituted 7 May, 
1955, and the agreement bears date 30 January, 1956. Thus it is 
patent that plaintiff is not here seeking to enforce it. Plaintiff is doing 
nothing which must be regarded as a necessary affirmance of an illegal 
act. See Herring v. Lumber Co., 159 N.C. 382, 74 S8.E. 1011. 

Indeed, in 12 Am. Jur, 719, Contracts 211, the author declares that 
“An illegal agreement made by a plaintiff will not defeat him unless 
his cause of action 1s founded upon, or arises out of, such agreement. 
His right to recover upon a ground of action that exists independently 
of the agreement is not affected thereby.” Such is the case in hand. 
Therefore this Court holds that the agreement does not impair plain- 
tiff’s right to maintain this action. 

For error in granting nonsuit, the judgment pursuant thereto is 

Reversed. 


ANNIE LEA vy. CAROLINA POWER AND LIGHT COMPANY. 


(Filed 22 May, 1957.) 
1. Negligence § 344~— 

Where injury results from a thing under the exclusive management and 
control of defendant and the accident is one which does not happen in the 
ordinary course of things if those in control use proper care, the circum- 
stance of injury affords some evidence of negligence and is a sufficient 
mode of proof, in the absence of explanation by defendant, to carry the 
case to the jury on the issue of negligence under the doctrine of res ipsa 
loguitur, without affecting the burden of proof upon the issue. 


2. Same— 


The doctrine of res ipsa loguitur does not apply when the facts causing 
the accident are known and testified to, where more than one inference may 
be drawn from the evidence as to the cause of injury, where the existence 
of negligent default is not the more reasonable probability, where it ap- 
pears that the accident was due to a cause beyond the control of defendant, 
where the instrumentality causing the injury is not under the exclusive 
control of defendant, or where the injury results from an accident as 
defined by law. 
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8. Same: Electricity § 7— 


Where the evidence discloses that the electrifying of a water pipe caus- 
ing injury to plaintiff was due to the fact that a third person felled a tree, 
which struck and broke a power line, the doctrine of res ipsa loquitur does 
not apply in an action against the power company. 


4. Electricity § 7— 


The law imposes the duty upon a power company to exercise the utmost 
care and prudence consistent with the practical operation of its business 
to avoid injury from its high tension lines. 


5. Same— 


A right of way agreement empowering a utility to cut away all trees 
and obstructions that might in any way endanger the proper maintenance 
and operation of its power line does not impose the duty upon the power 
company to cut down a sound tree on or near its line which in no way 
interferes with its operation and maintenance thereof, solely because the 
tree is of sufficient height to strike the power line if cut down and felled 
in that direction, and the power company may not be held liable for inju- 
ries resulting from such action by a stranger, since it is not required to 
anticipate negligence on the part of others. 


APPEAL by plaintiff from Sink, EH. J.. November Term 1956 of 
CASWELL. 

This is a civil action instituted by the plaintiff to recover for injuries 
allegedly sustained as a result of the defendant’s negligence. 

The plaintiff, Annie Lea, with her husband and family, on 13 Decem- 
ber 1955, and for two years prior thereto, lived in a tenant house on 
the farm of C. V. McKinney as agricultural tenants. The first story 
of the house, designated as the basement, was constructed of cinder 
blocks and the floor was of concrete, laid directly on the ground. The 
plaintiff did her cooking in the basement and the family also used it 
for a dining room. Water was piped into the basement by an electric 
pump from a well about 40 feet deep, located approximately 40 yards 
from the house. The pipe ran underground from the well until it 
reached the basement, it then ran around the top of the basement on 
one side and around one end about half way, then directly down the 
wall to where a spigot was attached from which the plaintiff and the 
family obtained water. There was no sink or lavatory under the spigot. 
The living room and sleeping quarters were upstairs in the second story 
frame structure of the house. 

The plaintiff, her husband and family, had lived in the house about 
two years in the same condition as to the water pipes and the electric 
wiring as existed on 13 December 1955, the date of plaintiff’s injury. 
On that date, about 12:30 p.m., the plaintiff, who was alone in the 
house, had a pail in one hand and placed her other hand on the spigot 
for the purpose of running water into the pail—she was standing on the 
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- concrete floor—and upon touching the spigot she was hurled to the floor 
in an unconscious condition where she remained in such condition for 
about two hours, 

On the same day and about the same time plaintiff sustained her 
injury, Jesse Moorefield, son of Arthur W. Moorefield, Sr., cut down a 
tall poplar tree, about 75 feet in height and about 22 inches in diameter 
at the stump, which fell across the power line and broke or otherwise 
damaged the wires leading through the Moorefield farm to the McKin- 
ney house and farm. 

Plaintiff’s evidence tends to show that shortly after her injury it 
was observed that the transformer on the pole located about 150 feet 
from plaintifi’s house was upside down; the wires were down, either 
laying on or near the ground. The house was wired in 1949 by a 
licensed electrician employed by the owner of the house. The defend- 
ant’s connection was made on the outside of the house near the gable 
on the west end of the residence. No member of plaintiff’s family had 
been shocked by any electric current in the use of the lights or fixtures 
in the house prior to the time of plaintiff’s injury. The water was not 
piped into the house until a year or two after the house was built and 
wired for electricity. The electrician who wired the house testified “If 
the water pipe had been there, I would have grounded for that, every 
time; it is the better practice.” 

Allen Smith testified that between 12:00 and 12:30 p.m. on 13 De- 
cember 1955 he was traveling on the Bigelow Road, proceeding toward 
Yanceyville from the direction of the residence of A. W. Moorefield, Sr. 
“ . . I was driving about 35 or 40, maybe 45, and all at once a wire 
popped in my face; just before I hit the wire I laid over in the seat and 
the wire stopped me .. . the wire hooked under the two headlights 
and broke those and the windshield and the Chevrolet designs on the 
front and bent the hood of the car and scratched it all the way back.” 
This was the line that led from the defendant’s main line across the 
Moorefield property to the house where the plaintiff lived. 

The defendant had a right of way across the Moorefield land which, 
among other things, gives it the right ‘‘at all times to cut away and keep 
clear of said line all trees and other obstructions that may in any way 
endanger the proper maintenance and operation of the same.” 

At the close of plaintiff’s evidence the defendant moved for judgment 
as of nonsuit. The motion was sustained and the plaintiff appeals, 
assigning error. 


D. Emerson Scarborough for plaintiff appellant. 
Upchurch, Gwyn & Gwyn and A. Y. Arledge for defendant appellee. 
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Denny, J. The appellant assigns as error the ruling of the court 
below in sustaining the defendant’s motion for judgment as of nonsuit. 
She insists (1) that the case should have been submitted to the Jury 
under the doctrine of res ipsa loguitur, and (2) if the doctrine of res ipsa 
loquitur does not apply, then the case should have been submitted to 
the jury on the ground that defendant was negligent in permitting the 
poplar tree to exist within the reach of its wires. 

The rule with respect to the doctrine of res 1psa loqguitur, as laid down 
in Scott v. The London Docks Co., 159 Eng. Rep. 665, has been quoted 
with approval by this Court in many of our decisions as follows: 
“There must be reasonable evidence of negligence, but where the thing 
is shown to be under the management of the defendant or his servants, 
and the accident is such as in the ordinary course of things does not 
happen if those who have the management use proper care, it affords 
reasonable evidence, in the absence of explanation by the defendant, 
that the accident arose from want of care.” Saunders v. R. R., 185 
N.C, 289, 117 S.E. 4, 29 A.L.R. 1258; Etheridge v. Etheridge, 222 N.C. 
616, 24 S.E. 2d 477; Boone v. Matheny, 224 N.C. 250, 29 S.E. 2d 687; 
Wyrick v. Ballard, 224 N.C, 301, 29 8.E. 2d 900; Edwards v. Cross, 233 
N.C, 354, 64 S.E. 2d 6; Nance v. Hitch, 238 N.C. 1, 76 S.E. 2d 461, 
41 A.L.R. 2d 318; 38 Am. Jur., Negligence, section 295, page 989, et seq. 

The doctrine of res ipsa loquitur is merely a mode of proof and when 
applicable it 1s sufficient to carry the case to the jury on the issue of 
negligence. However, the burden of proof on such issue remains upon 
the plaintiff. Pendergraft v. Royster, 203 N.C. 384, 166 S.E. 285; 
Young v. Anchor Co., 239 N.C. 288, 79 8.E. 2d 785, 

This Court, in discussing the doctrine of res ipsa loquitur in the case 
of Springs v. Doll, 197 N.C. 240, 148 S.E. 251, pointed out that “The 
principle does not apply: (1) when all the facts causing the accident 
are known and testified to by the witnesses at the trial, Baldwin v. 
Smitherman, 171 N.C. 772, 88 8.E. 854; Orr v. Rumbough, 172 N.C. 754, 
90 S.E. 911; Enloe v. R. R., 179 N.C. 88, 101 S.E. 556; (2) where more 
than one inference can be drawn from the evidence as to the cause of 
the injury, Lamb v. Boyles, 192 N.C. 542, 1385 S.E. 464; (3) where the 
existence of negligent default is not the more reasonable probability, 
and where the proof of the occurrence without more, leaves the matter 
resting only in conjecture, Dail v. Taylor, 151 N.C. 284, 66 S.E. 185; 
(4) where it appears that the accident was due to a cause beyond the 
control of the defendant, such as the act of God or the wrongful or 
tortious act of a stranger, Heffter v. Northern States Power Co., 217 
N.W. 102 . . .; (5) when the instrumentality causing the injury is not 
under the exclusive control or management of the defendant, Saunders 
v. R. R., 185 N.C. 289, 117 S.E. 4; (6) where the injury results from 
accident as defined and contemplated by law.” Smith v. McClung, 
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201 N.C. 648, 161 S.E. 91; Taylor v. Bd. of Education, 206 N.C. 263, 
173 S.E. 608; Etheridge v. Etheridge, supra. 

In the last cited case it is said the doctrine of res ipsa loquitur ‘does 
not apply where the evidence discloses that the injury might have 
occurred by reason of the concurrent negligence of two or more persons, 
or that the accident might have happened as a result of one or more 
causes, or where the facts will permit an inference that it was due to a 
cause other than defendant’s negligence as reasonably as that it was 
due to the negligence of the defendant, or where the supervening cause 
is disclosed as a positive fact—and skidding, Springs v. Doll, 197 N.C. 
240, 148 S.E. 251, Anno. 64 A.L.R. 261, or a puncture or blowout, Clod- 
felter v. Wells, 212 N.C. 823, 195 S.E. 11; Giddings v. Honan, 79 A.L.R. 
1215; Ingle v. Cassady, 208 N.C. 497, 181 S.E. 562, is such fact. Blash- 
field, supra (9, part 2), sec. 6046. When the supervening cause appears 
as an affirmative fact it never applies. No inference of negligence then 
arises from the fact of accident or injury.” Edwards v. Cross, supra; 
Mills v. Moore, 219 N.C, 25, 12 S.E. 2d 661; Austin v. R. R., 197 N.C. 
319, 148 S.E. 446. 

In the trial below the evidence offered in behalf of the plaintiff was 
to the effect that her injury was caused by the action of Jesse Moore- 
field in cutting down a tall poplar tree about 75 feet in height and 22 
inches in diameter at the stump, which fell across the defendant’s power 
line and broke or otherwise damaged the wires leading through the 
Moorefield farm to the McKinney house where the plaintiff lived. This 
evidence makes the doctrine of res ipsa loquitur inapplicable. Springs 
v. Doll, supra. 

The cases of Turner v. Power Co., 154 N.C. 1381, 69 S.E. 767, 32 
L.R.A. (N.S.) 848, and McAllister v. Pryor, 187 N.C. 832, 123 S.E. 92, 
34 A.L.R. 25, and similar cases cited and relied upon by the appellant, 
are not controlling on the facts revealed by this record. 

On the plaintiff’s second contention, she insists that the defendant 
could have foreseen that a tree 22 inches in diameter and 75 feet high, 
near its power line, would some day fall, either from the woodsman’s 
axe or from natural causes and that it would fall on its power line and 
likely cause damage to some person. 

This Court declared in Helms v. Power Co., 192 N.C. 784, 136 S.E. 9, 
that: “Electric companies are required to use reasonable care in the 
construction and maintenance of their lines and apparatus. The degree 
of care which will satisfy this requirement varies, of course, with the 
circumstances, but it must always be commensurate with the dangers 
involved, and where the wires maintained by a company are designed 
to carry a strong and powerful current of electricity, the law imposes 
upon the company the duty of exercising the utmost care and prudence 
consistent with the practical operation of its business to avoid injury 
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to those likely to come in contact with the wires.” Ellis v. Power Co., 
193 N.C. 357, 187 S.E. 163; Small v. Utilities Co., 200 N.C. 719, 158 
S.E. 385; Alford v. Washington, 238 N.C, 694, 78 S.E. 2d 915. 

We know of no law or decision, however, in this jurisdiction that 
requires a power company to cut down and remove every tree on or near 
its right of way, regardless of whether such tree is sound or decayed, 
which if cut down might possibly fall across its line. On the contrary, 
the right of way agreement which the plaintiff contends is applicable 
to the line under consideration only provides for the power company 
“to cut away all trees and other obstructions that might in any way 
-endanger the proper maintenance and operation of same.” 

Certainly this agreement does not impose upon the power company 
the duty to cut down a sound tree near its line, which in no way 
interferes with the operation or maintenance thereof, simply because 
it is possible that at some future time the owner of the land, or his agent 
or a stranger, might cut down such tree and cause it to fall across its 
line. This is purely speculative. 

In the case of Deese v. Light Co., 2384 N.C. 558, 67 S.E. 2d 751, the 
plaintiff’s intestate, a staff sergeant in the United States Army, was 
home on furlough visiting his father. The defendant light company, 
by authority of a written easement, maintained across plaintiff’s land 
an uninsulated tap line 18 feet or more above the ground, which line 
was energized with approximately 2300 volts of electric current. Plain- 
tiff’s intestate felled a tree across defendant’s line and while attempting 
to disengage the tree from the line, he came in contact, directly or indi- 
rectly, with the line and was electrocuted. This Court sustained a 
judgment as of nonsuit on the ground that the action of plaintiff’s intes- 
tate in cutting down a tree across the defendant's line did not constitute 
actionable negligence on the part of the defendant. 

A power company is not required to anticipate negligence on the part 
of others. Alford v. Washington, supra; Cox v. Freight Lines, 236 N.C. 
72,72 S.E. 2d 25; Wood v. Telephone Co., 228 N.C. 605, 46 8.E. 2d 717; 
Montgomery v. Blades, 222 N.C. 463, 23 S.E. 2d 844. 

In our opinion the plaintiff has failed to establish actionable negli- 
gence on the part of defendant, and we so hold. The judgment as of 
nonsuit is 

Affirmed. 
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STATH v. MARY REDFERN anp JOHN HENRY REDFERN. 


(Filed 22 May, 1957.) 
1. Homicide § 25-—~— 


Testimony of a confession by defendant that he shot the deceased, 
together with testimony that deceased died as a result of the bullet wound 
thus inflicted, raises the presumption of an unlawful killing with malice, 
placing the burden upon defendant to satisfy the jury of facts mitigating 
the homicide to manslaughter, or justifying it on the ground of self-defense, 
and is sufficient to take the case to the jury on a charge of second degree 
murder and support a verdict of guilty of manslaughter upon defendant’s 
evidence in mitigation. 


2. Criminal Law § 8b— 


While mere presence alone at the time of the commission of a crime is 
insufficient to constitute a person an aider or abettor, a person who is 
present, either actually or constructively, and who shares the criminal 
intent of the actual perpetrator and renders assistance or encouragement to 
him in the perpetration of the crime, is an aider or abettor, and is equally 
guilty with the actual perpetrator. 


8. Same— 


The guilt of an accused as an aider or abettor may be established by 
circumstantial evidence. 


4, Criminal Law § 32a— 


Conflicting statements voluntarily made by the accused at the scene of 
the homicide as to the manner in which the fatal injury was inflicted, is 
substantive evidence of guilt as tending to show the mental processes of 
accused in seeking to divert suspicion and to exculpate himself. 


a 


- Homicide § 25—Evidence held sufficient to be submitted to the jury on 
the question of femme defendant's guilt of murder in second degree, 


Testimony tending to show that husband and wife had been fighting for 
some hour and a half, with numerous blows struck on both sides, that the 
wife then called her son and told him “to get the rifle,” and that he picked 
up the rifle and fired the shot resulting in the husband’s death, together 
with voluntary conflicting statements made by the wife at the scene of the 
crime tending to show consciousness of guilt by attempting to divert sus- 
picion and to exculpate herself, is held sufficient to be submitted to the 
jury as to her guilt of murder in the second degree as an aider and abettor, 
notwithstanding her testimony at the trial, at variance with the extra- 
judicial confessions made at the scene, that she told her son to get the rifle 
only for the purpose of returning it to their landlord. 


APPEAL by defendants from Crissman, J., and a jury, August Term, 
1956, of UNron. 

Criminal prosecution on indictment charging the defendants with the 
murder of A, J. Redfern. 
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When the case was called for trial, the solicitor announced he would 
not prosecute the defendants for first degree murder, but would ask for 
a verdict of murder in the second degree or manslaughter as the evi- 
dence might disclose. 

The evidence on which the State relies may be summarized as fol- 
lows: The deceased A. J. Redfern was the husband of the defendant 
Mary Redfern. The defendant John Henry Redfern is their 17-year- 
old son. All three lived together just outside the corporate limits of 
Marshville on a place belonging to Pless Hargett. The house sits back 
from the road in a field. On the night of 29 July, 1956, Dr. J. P. U. 
McLeod, coroner of Union County, was called to the Redfern home 
and arrived about midnight. Both defendants were at the house when 
he arrived. He saw A. J. Redfern lying on the ground about 17 yards 
from the steps of the house. He was lying face down and was dead. 
The part of his body next to the ground was still warm. He had a 
bullet hole in the center of his chest at the level of the nipples. There 
was a ragged hole in his left wrist about an inch in diameter. He had 
a strong odor of alcohol on him. The only clothes he had on was a 
pair of pants and a piece of undershirt wrapped around his right arm. 
The rest of the undershirt was lying on the front porch. The under- 
shirt was bloody in front. The bullet hole was in the piece that was 
wrapped around his arm. There was a slight powder burn on the under- 
shirt, but none on the skin. Dr. McLeod testified that in his opinion 
death was caused by the bullet wound in the chest—made by a .22 
caliber bullet; that there was no blood on the pants or feet of the de- 
ceased, but when he examined inside the house, “there was blood all 
over the house. . . . Most of the blood was in the bedroom, the living 
room, and the door between them.” Blood was scattered all over the 
floor of the front bedroom, mostly on the floor and on objects that were 
lying on the floor. In the adjoining living room there was blood on the 
floor, on the sofa and on the chair. There was a pair of shoes that 
belonged to the deceased. They were bloody, both inside and out. The 
blood was coagulated but not dry. Dr. McLeod further testified: 
“Mary Redfern ... had acutonone finger . . . there was some blood 
on her clothing but not much. She told me the place on Coot’s (de- 
ceased’s) wrist she gouged with the scissors . . . but that... all the 
blood came from her finger. . . . She told me she made the place on 
the left wrist when they were fighting, . . . that night. She said that 
they had one fight right after another, there was no let-up between 
them; . . . She told three or four different tales; she first said she was 
fighting with Coot and that they were struggling for the gun, the gun 
went off and she thought it went into the ceiling, but it must have went 
out the door and he walked out, she hadn’t seen him since; she stated 
_, . that if he was shot he shot himself; she said the rifle was fired 
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only one time. Her second statement was that she was struggling with 
him and that he had hold of the gun and shot the gun and the bullet 
went out the front door. . . . The third statement was that he hit her 
and knocked her out; she was lying on the sofa and didn’t know any- 
thing more about it until she heard the gun fire; . . . she said he hit 
her and she was lying on the sofa unconscious; . . . She said she did 
not touch the gun. Her fourth statement was practically the same as 
the third. ... She was pretty high. ...She... had on regular 
clothes ... one piece of cloth... was torn off... the front of 
her dress... . She complained about her finger hurting. . .. John 
Henry Redfern . . . told me that he was asleep and didn’t know any- 
thing about it; he was in another room on the bed asleep, and when he 
heard the gun go off he came out into the room; .. .” Later, he ad- 
mitted to Coroner McLeod that “he was not in bed when the shot went 
off.”’ 

Chief of Police W. E. Ashcraft testified that he went to the Redfern 
house about 1:30 o’clock; that John Henry and Mary were sitting on 
the front porch; that Mary had a strong odor of some intoxicant on 
her breath; that he detected no such odor on John Henry and he ap- 
peared to be sober. ‘John Henry said that if his father was shot, he 
accidentally shot himself. Mary Redfern said that she did not have 
hold of the gun; she heard it fired and thought the bullet went out the 
front door. . . . She said that A. J. (deceased) was in the living room 
when the gun fired . . . if he was shot he accidentally shot himself. 
... When we got to the jail John Henry said ‘Well, I was the one that 
shot him.’ Mary was present. That was about 30 minutes after he 


made the other statement. . . . I saw a .22 rifle there that night; it was 
unloaded: . . . it is the rifle that John Henry said he shot his father 
with.” 


Deputy Sheriff H. C. Dutton testified he had a conversation with 
John Henry the day following the shooting in which he said “He shot 
his father with a .22 rifle standing in the front door of the house and 
that his father was standing just inside of the door leading into the 
kitchen. . . . He was standing just outside of the front door and had 
the screen pushed partially open, and pointed the rifle in the direction 
of the kitchen which (where) he stated that his father and mother were 
standing just inside of the kitchen door. He said he was just far enough 
on the porch (so) he could stand on the porch and push the screen door 
open and point the rifle back. He said he fired once, and he said that 
he ran up to Mrs. Pless Hargett’s, white neighbors of theirs, . . . and 
left the rifle at Mr. Hargett’s home, about 300 yards away.” Officer 
Dutton also testified that he had a conversation with Mary Redfern 
the same morning; that she said “she had come from up in New Town 
(a colored residential section of Marshville) at about 9:30 and that 
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her husband was drinking, and they got into an argument because her 
husband accused her of being with the wrong company that night; .. . 
that after the argument started A. J. got the rifle and she ordered him to 
lay the rifle down, which he did immediately .. . and that she told 
the boy to get the rifle and the boy did as she directed... . John 
Henry told me that he didn’t know which door his father went out; 
that when he fired, he ran.” 

Mary Redfern pleaded not guilty and, testifying as a witness in her 
own behalf, stated that before the shooting occurred she and her hus- 
band had engaged in a continuous fight for an hour and a half, during 
which time numerous blows were passed between them; that finally the 
deceased hit her over the head with a fireplace shovel; that this lick 
knocked her unconscious and she knew nothing of the shooting; that 
when she regained consciousness she was lying on the sofa and the 
shooting was over. 

The defendant John Henry Redfern went upon the stand and testified 
that his father, after knocking his mother unconscious, proceeded to 
advance on him with the shovel in hand, threatening to kill him; and 
that thereupon he, the defendant John Henry Redfern, shot his father 
in self-defense. 

There was a jury verdict of guilty of manslaughter as to each de- 
fendant. From judgment imposing prison sentences, both defendants 
appeal. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
E. Osborne Ayscue for the defendants. 


JoHNSON, J. Was the evidence sufficient to overcome the defendants’ 
motions for nonsuit and carry the case to the jury as to each defendant? 
These are the only questions presented for decision. 

The evidence that John Henry Redfern confessed that he shot his 
father, when considered with the coroner’s testimony that the deceased 
died as a result of the bullet wound in his chest, was sufficient to raise 
the presumption of an unlawful killing with malice and carry the case 
to the jury as against John Henry Redfern on the issue of second degree 
murder. S. v. Gordon, 241 N.C. 356, 85 S.E. 2d 322; S. v. Robinson, 
226 N.C. 95, 36 S.E. 2d 655. It was incumbent on this defendant to 
satisfy the jury of the truth of facts showing absence of malice and 
mitigating the homicide to manslaughter, or justifying it on the ground 
of self-defense. S. v. Gordon, supra. The jury by returning a verdict 
of guilty of manslaughter resolved the question of mitigation in favor 
of the defendant but rejected his plea of justification. In the absence 
of the judge’s charge to the jury, which was not included in the record, 
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it is assumed that the views of this defendant respecting his plea of 
self-defense were adequately presented to the jury. 

As to the defendant Mary Redfern, the theory of the trial was that 
John Henry Redfern fired the fatal shot and that Mary Redfern was 
guilty as a principal in the second degree, she being present aiding, 
abetting, or encouraging her son in the perpetration of the unlawful act. 
S. v. Minton, 234 N.C. 716, 68 S.E. 2d 844. 

Where two persons aid or abet each other in the commission of a 
crime, both being present (either actually or constructively), both are 
principals and are equally guilty. S. v. Holland, 234 N.C. 354, 67 S.E. 
2d 272; S. v. Jarrell, 141 N.C. 722, 53 S.E. 127. 

“A person aids or abets in the commission of a crime within the mean- 
ing of this rule when he shares in the criminal intent of the actual per- 
petrator (S. v. Oxendine, 187 N.C. 658, 122 S.E. 568), and renders 
assistance or encouragement to him in the perpetration of the crime.” 
S. v. Birchfield, 235 N.C. 410, 70 S.E. 2d 5. 

True, “Mere presence, even with the intention of assisting in the 
commission of a crime, cannot be said to have incited, encouraged, or 
aided the perpetrator thereof, unless the intention to assist was in some 
way communicated to him; but if one does something that will incite, 
encourage, or assist the actual perpetration of a crime, this is sufficient 
to constitute aiding and abetting.” S. v. Hoffman, 199 N.C. 328, 333, 
154 S.E. 314. 

It is elemental that the guilt of an accused as an aider and. abettor 
may be established by circumstantial evidence. S. v. Holland, supra; 
S. v. McKinnon, 197 N.C, 576, 150 S.E. 25. 

In considering whether the evidence tending to implicate Mary Red- 
fern was sufficient for submission to the jury, these facts and circum- 
stances developed by the testimony come into focus: 

Mary Redfern and her deceased husband were engaged in a fight. 
The 17-year-old son, John Henry, who was in another room, took no 
part in the fight until he was called by his mother. The fight had been 
going on for about an hour and a half. The deceased husband had bit 
Mary Redfern’s finger, causing it to bleed profusely, so she said. She 
testified on cross-examination that he had slapped her in the face, had 
hit her on the head with a shovel, and was threatening her with a rifle. 
It is inferable that she was tiring of the fight and had had enough. 
She said she was mad. She called her son and told him “‘to get the rifle.” 
He picked it up and according to his statement proceeded to fire the 
fatal shot. When interviewed by the officers a short while after the 
shooting, Mary Redfern made various conflicting statements about 
how the deceased met his death. These conflicting statements volun- 
tarily made at the scene of the homicide, tend to reflect the mental 
processes of a person possessed of a guilty conscience seeking to divert 
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suspicion and to exculpate herself. This line of testimony was substan- 
tive evidence of substantial probative force, tending to show conscious- 
ness of guilt. S. v. Yearwood, 178 N.C. 813, 101 S.E. 5138; S. v. Spencer, 
176 N.C. 709, 97 S.E. 155; S. v. Rowe, 98 N.C. 629, 4 S.E. 506; S. v. 
Broughton, 29 N.C. 96; S. v. Swink, 19 N.C. 9; Wigmore on Evidence, 
Third Ed., Sections 173, 273, and 277. 

The series of events and circumstances disclosed by the evidence was 
sufficient to sustain the inference that Mary Redfern incited, or at least 
encouraged, her son to commit the homicide under circumstances mak- 
ing her guilty as a principal in the second degree. 

We have not overlooked the testimony of Mary Redfern to the effect 
that when she called her son and told him to get the rifle, she did not 
tell him to shoot the deceased but to take the rifle back to the home of 
their landlord, Mr. Hargett, where it belonged. However, it is noted 
that this exculpatory statement of Mary Redfern was made by her as 
a witness in her own defense. It is no part of her previous extrajudicial 
statement made to the officers and related by them as witnesses for 
the State. 

The case was properly submitted to the jurv as to both defendants. 

No error. 


ELIJAH SCOTT, GEORGE SCOTT, JANIE BRYANT anp BERTHA SCOTT 
v. MERIWEATHER LEWIS anp J. T. TAYLOR. 


(Filed 22 May, 1957.) 
1. Ejectment § 15— 


In an action for the recovery of land and for trespass thereon by defend- 
ant, defendant’s denial of plaintiff’s title and defendant’s trespass ordi- 
narily raises issues of fact, with the burden on each upon plaintiff. 


2. Ejectment § 10— 


In an action for the recovery of possession of land, plaintiff must rely 
upon the strength of his own title. 


In all actions involving title to realty title is presumed conclusively to 
be out of the State, unless it be a party to the action, G.S. 1-36, but there 
is no presumption in favor of either party, and plaintiff remains under the 
burden of showing title in himself by some approved method, one of which 
is by showing title by adverse possession. 


4. Adverse Possession § 1— 


Adverse possession, without color of title, of lands within the bounds of 
another’s deed is limited to the area actually possessed, and evidence of 
acts of ownership without identity of the lines and boundaries claimed is 
unavailing. 
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3. Adverse Possession § 6— 


Successive adverse possessions may be tacked for the purpose of showing 
a continuous adyerse possession where there is a privity of estate or con- 
nection of title between the several successive occupants. 


6. Same— 


Where parties bring action for the recovery of land as heirs at law of 
their ancestor and judgment is rendered in the action adverse to them, such 
judgment adjudicates want of title in their ancestor and is binding upon 
them, and they may not in a subsequent action, in which they assert title 
by adverse possession, tack the possession of their ancestor or contend that 
their separate acts of ownership were done in the character of heirs at law 
claiming under the known and definite boundaries. 


AppEaL by plaintiffs from Morris, J., at October 1956 Term, of 
CRAVEN. 

Civil action to recover land, and for trespass thereon. 

Plaintiffs in amended complaint allege that they seek to maintain 
this action in behalf of themselves and of all other tenants in common, 
the children and grandchildren, as their interest may respectively be, 
of Stephen and Sophie Scott; that they and their co-tenants aforesaid 
are the owners in fee simple, and in actual, peaceful and notorious pos- 
session, adverse to the world, of the parcel of land in Craven County, 
on the eastern side of Dry Mourner Road, between Jasper and Rhem in 
said county, bounded by and enclosed within the very visible and com- 
monly known natural boundaries set forth; and that defendants, their 
agents, servants and employees have entered upon a portion of said 
land and commenced to cut some of the timber thereon, and to trespass 
thereon after being forbidden to do so by these plaintiffs to plaintiffs’ 
damage, etc. 

Defendants, in separate answers, deny the title of plaintiffs, and for 
a further answer and defense and as a cross-action against plaintiffs 
aver that they are owners of certain lands therein described, on which 
plaintiffs have trespassed, and pray judgment against plaintiffs. 

Upon the call of the case for trial in Superior Court, counsel for plain- 
tiffs and counsel for defendants in open court stipulated and agreed to 
waive jury trial, and that the court should hear the evidence, find the 
facts and render judgment thereupon to the same extent and as con- 
clusively as if a jury had been duly sworn and impaneled to try the 
issues involved. 

I. Thereupon plaintiff offered in evidence the full judgment roll in 
the case of Sophie Scott, et al., against Blades Lumber Company, in 
Superior Court of Craven County, North Carolina, and heard in Su- 
preme Court (1907) 144 N.C. 44, 56 S.E. 548. The full caption of the 
case appearing in complaint names “Sophie Scott, Sylvester Scott, Mary 
Scott, Delzora Dew, Sam Dew, Frank Scott, Gravie Scott, Sarah Gris- 


¢ 
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well, Charlie Griswell, Stephen Scott, James Scott, Henrietta Scott, 
John Scott, George Scott, Joanna Scott, as plaintiffs, and Blades Lum- 
ber Company, as defendant. And in the complaint it is alleged: (2) 
That Stephen Scott, late of the County of Craven, from the dates of 
the respective deeds hereinafter named entered upon the tracts of land 
therein described and remained in the actual possession thereof until 
the date of his death, which said deeds are recorded in the office of the 
Register of Deeds of the County of Craven in the books and pages 
hereinafter given from Civils, Book 77, page 465; Book 99, page 69; 
Book 115, page 192, which three tracts of land lie in the County of 
Craven and together form one body of land; (3) that Stephen Scott 
died on or about 189-, leaving him surviving a widow, Sophie Scott and 
the other plaintiffs, his heirs at law, the husbands Sam Dew and Charlie 
Griswell, being joined as plaintiffs with their wives; (4) that from and 
after the death of the said Stephen Scott as aforesaid the plaintiffs, 
above named, his widow and heirs at law, have remained in possession 
of the said lands and continued to hold and occupy them as their own; 
and (5) that defendants have cut large quantities of timber logs to 
plaintifis’ damage. 

The answer of defendant Blades Lumber Company denies ail of these 
allegations of the complaint; and for a further defense defendant avers: 
That Stephen Scott was the tenant of defendant as to those several 
tracts of land described in the complaint from the date of defendant’s 
deeds to the same, which are duly recorded in office of Register of 
Deeds of Craven County, to which reference is made as a part of this 
allegation; and that the tenancy so existing has not been severed nor 
the possession of said land delivered to defendant; and that any title 
or possession of said land by plaintiffs is under and through the posses- 
sion of said Stephen Scott, the tenant of defendant as aforesaid. 

And the judgment roll shows that at Fall Term 1906 of Superior 
Court of Craven County the cause came on for hearing before judge 
and jury, and the judge, having intimated that he would charge the 
jury that if they believe the evidence they should answer the first issue 
No, and the second issue No, upon which intimation plaintiffs sub- 
mitted to a nonsuit, and from judgment signed appealed to Supreme 
Court. And the case on appeal shows that the issues were these: 
“1, Are plaintiffs the owners and entitled to the possession of the land 
described in Book 99, page 69, described in the complaint?” “2. Are 
plaintiffs the owners and entitled to the possession of the land described 
in Book 115, page 192, described in the complaint?” And the Supreme 
Court, in opinion reported in 144 N.C. 44, as above set forth, held that 
“in instructing the jury to answer the issues in favor of the defendant, 
there was No Error.” 
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II. Plaintiff next offered as a witness a surveyor, who described a 
map captioned “Land Claimed by Stephen Scott Heirs” made by him in 
May 1955, the boundaries being shown to him by George Scott, Lamb 
Farrell, Elijah Scott and others. On this there appear locations of 
houses of George Scott, the old Stephen Scott homeplace, Leroy Scott, 
Lamb Farrell and Marvin Scott, the Virgil Hill Chapel, a cemetery and 
several fields of small area. 

III. Plaintiff next offered the testimony of Elijah Scott, Janie 
Bryant and George Scott, by whom it was proposed to describe their 
several acts of cutting timber and pulpwood, and cultivating of soil 
here and there over the entire boundary. At the conclusion of testi- 
mony of each of these witnesses defendant made motion that all testi- 
mony elicited from or by this witness relating to acts over this land 
and generally described as he or she described it be stricken on the 
basis that he or she has not designated the portion of this land claimed 
by him or by her,—he or she not having separated any claim of his or 
hers that he or she is bringing suit to recover; and has not plead any 
title in an ancestor from which they all claim in common. The motion 
in each instance was allowed, and plaintiffs excepted. These constitute 
exceptions 1,2 and 3. Assignment as error. 

IV. The court having so ruled, and plaintiffs having stated in open 
court that the further evidence they had to offer was to like effect and 
extent as theretofore offered, and the court having intimated that upon 
such further evidence so limited as above the court would rule as it 
had on the evidence offered, and upon such intimation plaintiffs having 
announced that they would submit to a nonsuit, judgment of nonsuit 
was entered, but the restraining order theretofore issued was continued 
in full force and effect until decision on appeal shall be rendered by 
the Supreme Court. 

To so much of the foregoing judgment by which the plaintiffs are 
nonsuited, plaintiffs excepted and appeal to Supreme Court and assign 
error. ) 


L. T. Grantham, Cecil D. May, and Lee & Hancock for Plaintiffs 
Appellants. 
Ward & Tucker and R. E. Whitehurst for Defendants Appellees. 


Winzorne, C. J. Appellants in brief filed here on this appeal state 
that “at the trial of the present case in the Superior Court the plaintiffs 
did not rely on any paper title, but sought to show that they, and their 
tenants in common, the children and grandchildren of Stephen and 
Sophie Scott, had remained in open, notorious and continuous adverse 
possession under known and visible lines and boundaries since 1907 
despite the outcome of the earlier case.” 
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This position is untenable. 

When in an action for the recovery of land and for trespass thereon 
defendant denies plaintiff’s title and defendant’s trespass, nothing else 
appearing, issues of fact arise both as to title of plaintiff and as to 
trespass by defendant, the burden as to each being on plaintiff. Mort- 
gage Corp. v. Barco, 218 N.C. 154, 10 S.E. 2d 642; Smith v. Benson, 
227 N.C. 56, 40 S.E. 2d 451; Locklear v. Oxendine, 233 N.C. 710, 65 
S.E. 2d 673. 

In such action plaintiff must rely upon the strength of his own title. 
This requirement may be met by various methods which are specifi- 
cally set forth in Mobley v. Griffin, 104 N.C. 112,10 S.E. 142. See also 
Prevatt v. Harrelson, 1382 N.C. 250, 43 8.E. 800; Moore v. Miller, 179 
N.C. 396, 102 S.E. 627; Smith v. Benson, supra; Locklear v. Oxendine, 
supra, and many other cases. 

Moreover, in all actions involving title to real property, title is con- 
clusively presumed to be out of the State unless it be a party to the 
action, G.S. 1-36, but ‘there is no presumption in favor of one party or 
the other, nor is a litigant seeking to recover land otherwise relieved of 
the burden of showing title in himself.” Moore v. Miller, supra; Smith 
v. Benson, supra; Locklear v. Oxendine, supra. 

In the light of such presumption, it appears that plaintiffs in present 
action, assuming the burden of proof, have elected to show title in 
themselves by adverse possession, under known and visible lines and 
boundaries without color of title for twenty years, which is one of the 
methods by which title may be shown. Locklear v. Oxendine, supra; 
Williams v. Robertson, 235 N.C. 478, 70 S.E. 2d 692. 

In this connection it is pertinently stated in Wallin v. Rice, 232 N.C. 
371, 61 S.E. 2d 82, in opinion by Devin, J., later C. J., “One may assert 
title to land embraced within the bounds of another’s deed by showing 
adverse possession of the portion claimed for twenty years under known 
and visible lines and boundaries (G.S. 1-40), but his claim is limited to 
the area actually possessed, and the burden is upon the claimant to 
establish his title to the land in that manner.”’ See Berry v. Copper- 
smith, 212 N.C. 50, 193 S.E. 3; Davis v. Land Bank, 219 N.C. 248, 13 
S.E. 2d 417; Carswell v. Morganton, 236 N.C. 875, 72 S.E. 2d 748; 
Price v. Whisnant, 236 N.C. 381, 72 S.E. 2d 851; Lindsay v. Carswell, 
240 N.C. 45, 81 S.E. 2d 168. 

In the instant case the evidence offered is insufficient to identify the 
lines and boundaries of any particular portion in actual possession. 

The principle prevails in this State that several successive posses- 
sions may be tacked for the purpose of showing a continuous adverse 
possession where there is privity of estate or connection of title between 
several successive occupants. Ramsey v. Ramsey, 224 N.C. 110, 39 
S.E. 2d 340; Locklear v. Oxendine, supra; Willams v. Robertson, supra. 
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But here the possession of Stephen Scott and his wife, Sophia Scott, 
is unavailing to the Scott children and grandchildren, plaintiffs in this 
action. Whatever rights Stephen Scott acquired by alleged adverse 
possession, in the absence of evidence to the contrary, descended to his 
heirs at law, subject to the dower right of Sophia Scott, his widow. And 
his heirs at law, with the Joinder of Sophia Scott, undertook to assert 
ownership of the lands in the action against Blades Lumber Company, 
as hereinabove set forth, and failed as indicated by the judgment 
affirmed on appeal to this Court as reported in 144 N.C. 44. The heirs 
at law, and Sophia Scott, parties to the action, are bound by the judg- 
ment therein. And “possession of defendant (plaintiff there) in a suit 
for ejectment or quieting of title, after judgment against him, is deemed 
subordinate to the title of the successful plaintiff in the absence of clear 
notice of hostility.” 2 C.J.S., Adverse Possession 120, p. 672. 

Whatever rights plaintifis may have in respect to the lands, or por- 
tions thereof, here involved, they are not sufficiently identified to be 
successfully asserted on this record. 

Hence, judgment from which appeal is taken must be, and it is 

Affirmed. 


JAMES A. COLLINS, E. B. COLLINS anp COLLINS AUTO SUPPLY COM- 
PANY, A CorporaTION, v. ALICE C. COVERT. 


(Filed 22 May, 1957.) 
1. Evidence § 32— 
A party or person interested in the event is incompetent to testify in his 
ewn behalf or interest as to a personal transaction or communication with 
a deceased person in an action against the personal representative of the 
deceased or a person deriving title or interest from, through or under the 
deceased. G.S. 8-51. 


2. Same— 

In an action by a corporation and the surviving principal stockholders 
against the widow of a deceased principal stockholder, involving the lia- 
bility of the corporation under its contract for the purchase of the stock 
of the deceased stockholder, the surviving partners are incompetent to 
testify as to conversations between the partners modifying the stock pur- 
chase agreement in favor of the corporation or the surviving partners. 


83. Corporations § 15—Construction of contract for the purchase of stock 
of a deceased stockholder by the corporation. 


The stockholders of a close corporation entered into an agreement 
whereby, in the event of the death of a stockholder, the surviving stock- 
holders obligated themselves to have the corporation purchase the stock 
of the deceased stockholder. The corporation was to pay for such stock 
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first out of the proceeds of insurance carried on the life of each respec- 
tively by the corporation, and the balance from funds of the corporation 
when the surviving stockholders deem the withdrawal of such funds ad- 
visable, with further provision that until the final payment for such stock 
“the widow” of the deceased stockholder should receive monthly a stipu- 

_ lated sum per share of the stock. Held: Under the unambiguous language 
of the agreement, the word “widow” referred to the person and not the 
status of the surviving wife of a stockhoider, and her subsequent remar- 
riage has no bearing upon her right to receive the stipulated sums monthly 
until the full purchase price of the stock had been paid. 


4. Money Received § 1-—— 


A payment voluntarily made with full knowledge of all the facts cannot 
be recovered although there was no debt. 


AppraL by plaintifis from Gwyn, J., November Civil Term 1956 of 
Guiurorp (High Point Division). 

This is a civil action tried without a Jury on an agreed statement of 
facts. The pertinent parts of the facts necessary to an understanding 
of the questions presented for determination on this appeal, are stated 
below. 

1. In June 1951 the plaintiff appellants, James A. Collins and E. B. 
Collins, and Charles W. Collins, now deceased, all brothers, owned and 
operated the Collins Auto Supply Company in High Point, North Caro- 
lina. On 30 June 1951 the three brothers entered into an agreement 
whereby, in the event of the death of any of the said brothers, the sur- 
viving stockholders obligated themselves to have the corporation pur- 
chase the stock of the deceased stockholders out of funds of the cor- 
poration. 

2. It was set out in the agreement that the corporation carried three 
policies of insurance upon the parties to the agreement, each in the 
amount of $15,000. 

3. It was provided that the purchase price of the stock was to be 
determined by the value placed upon said stock at the last annual 
meeting of the stockholders preceding the death of any stockholder. 

4, That the surviving parties should cause to be paid on the purchase 
price of the stock the sum of $15,000 to the estate of the deceased stock- 
holder immediately upon payment of said sum to the corporation by 
the insurance company. 

5. The surviving parties further agreed to pay the balance of the 
purchase price of said stock whenever in the opinion of a majority of 
the board of directors, at a duly convened regular or special meeting, it 
should be deemed advisable for funds to be withdrawn from the corpo- 
ration to pay said balance. The agreement contained the further pro- 
vision: “Prior to the payment of the balance of the purchase price, 
the widow of the deceased stockholder shall be paid by the corporation 
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a monthly salary of $5.00 per share of stock held by her deceased hus- 
band at the time of his death.” 

6. Charles W. Collins died on 28 March 1952 leaving surviving him 
his widow, Alice C. Collins, age 33, and three children: Charles, Jr., 
12 years of age, and Alice A., 4 years of age, born of his union to Alice 
C. Collins, and a grown daughter by a former marriage, Mary Love 
Collins, who had lived with her relatives since she was 13 months old. 
At the time of his death Charles W. Collins owned 40 of the 100 shares 
of the capital stock of Collins Auto Supply Company, the value of 
which was duly determined to be $1,000 per share. 

7. In accord with the terms of the agreement, the corporation paid 
certain sums on the agreed purchase price for the stock, in addition to 
the proceeds received from the insurance company on the life of Charles 
W. Collins, deceased. It likewise paid the widow of Charles W. Collins 
$5.00 per share per month, or $200.00 per month, while she remained 
unmarried, and for eleven months after she remarried on 23 July 1954. 

8. After extended negotiations, an agreement was reached on 12 July 
1956 for the payment of the balance due on the purchase price of the 
stock, except that plaintiffs demanded credit for the sum of $2,200 paid 
to Alice C. Covert after her remarriage. Alice C. Covert waived her 
claim to any additional payments under the terms of the agreement but 
refused to repay the $2,200. This amount was placed in escrow pending 
the determination of the rights of the parties. 

The court below held the defendant was entitled to the payments 
made after her remarriage, and judgment was accordingly entered. 

Plaintiffs appeal, assigning error. 


J. V. Morgan and Edward N. Post for appellants. 
James B. Lovelace for appellee. 


Denny, J. The plaintiffs’ first assignment of error is based on the 
exceptions to the refusal of the court below to permit James A. Collins 
and E. B. Collins to testify in support of an allegation in their com- 
plaint as to a conversation between them and Charles W. Collins, now 
deceased, to the effect that after the agreement was signed on 30 June 
1951, it was “agreed that the payments to be made to the ‘widow’ of 
either of them would terminate upon that ‘widow’s’ remarriage and they 
agreed not to have the contract rewritten because of added attorney’s 
fees for having that done.” 

Upon objection of defendant’s counsel to the admission of the prof- 
fered evidence, the court below sustained the objection. 

The pertinent provisions of G.S. 8-51 read as follows: “Upon the 
trial of an action, . . . a party or a person interested in the event, 

. Shall not be examined in his own behalf or interest, . . . against 
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. & person deriving his title or interest from, through or under a 
deceased person ... concerning a personal transaction or communi- 
cation between the witness and the deceased person .. .” 

The testimony of a witness is incompetent under the provisions of 
the above statute when it appears (1) that such witness is a party, or 
interested in the event, (2) that his testimony relates to a personal 
transaction or communication with the deceased person, (3) that the 
action is against the personal representative of the deceased or a person 
deriving title or interest from, through or under the deceased, and (4) 
that the witness is testifying in his own behalf or interest. Sanderson 
v. Paul, 235 N.C. 56, 69 S.E, 2d 156; Peek v. Shook, 233 N.C. 259, 63 
S.E. 2d 542; Bunn v. Todd, 107 N.C. 266, 11 S.E. 1043. 

These plaintiffs are not only parties to this action but they are di- 
rectly and primarily interested in the event of the action. Peek v. 
Shook, supra; Cartwright v. Coppersmith, 222 N.C. 578, 24 8.E. 2d 246; 
Bunn v. Todd, supra; Stansbury on North Carolina Law of Evidence, 
section 66. This assignment of error is without merit and is, therefore, 
overruled. 

Assignments of error Nos. 2 and 3 are based on exceptions to the 
construction the court below put upon the word “widow” as it appeared 
in the context of the contract executed on 30 June 1951. 

The court held that the word “widow” as used in the buy and sell 
agreement referred to in the statement of facts, meant the person 
rather than the status of the surviving wife of any deceased party to 
said contract and in this cause meant Alice C. Covert, formerly Alice C. 
Collins, and that it was the intent of the parties for the word ‘“‘widow”’ 
to have such meaning. 

We think the construction placed on the word “widow” by the court 
below is correct. A careful consideration of the applicable provisions 
of the contract leads us to the conclusion that the parties to the contract 
intended at the time of its execution to place no limitation as to the 
length of time the $5.00 per share per month should be paid to the 
widow of any one of the three parties, except the time from the date 
of the death of her husband and the date final payment was made to 
the personal representative of her husband’s estate for the purchase of 
his stock. The contract so provides in unequivocal and unambiguous 
language. Therefore, whether or not Alice C. Collins ceased to be the 
widow of Charles W. Collins when she remarried has no material bear- 
ing on the decision in this case. 

These plaintifis, with full knowledge of all the facts, continued to pay 
the defendant the sum of $200.00 per month for eleven months after 
her remarriage. A payment voluntarily made, with a knowledge of all 
the facts, cannot be recovered although there was no debt. Guerry v. 
Trust Co., 234 N.C. 644, 68 S.E. 2d 272; Williams v. McLean, 220 N.C. 
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504, 17 S.E. 2d 644; Jones v. Assurance Society, 147 N.C. 540, 61 S.E. 
388; Bernhardt v. R. R., 185 N.C. 258, 47 8.E. 427; Bank v. Taylor, 
122 N.C. 569, 29 S.E. 831; Brummitt v. McGuire, 107 N.C. 351, 12 S.E. 
191; Devereux v. Insurance Co., 98 N.C. 6, 3 S.E. 689; Commissioners 
v. Commissioners, 75 N.C, 240. Even so, in our opinion, the defendant 
was entitled to these payments notwithstanding her remarriage, and 
we so hold. 

The judgment of the court below is 

Affirmed. 


VAN K. DAVIS anp JEAN D. ADAMS v. WILLIAM DAVIS anp J. BOYD 
DAVIS as ExXecutrors AND INDIVIDUALLY. 


(Filed 22 May, 1957.) 


1. Tenants in Common § 4— 


Tenants in common may not maintain a joint action against their co- 
tenants for an accounting of rents and profits. 


2. Executors and Administrators § 3i— 


An action to compel executors to account and make settlement is a suit 
in the nature of a creditor’s bill, and the executors are jointly liable and 
each is a necessary party defendant, and all persons interested in the settle- 
ment of the estate, creditors as well as beneficiaries, are at least proper 
parties, and in some instances may be necessary parties. 


8. Pleadings § 19b— 


Plaintiffs, heirs at law, instituted action against defendants for an ac- 
counting of rents and profits of lands in which both plaintiffs and defend- 
ants were tenants in common; against defendants as executors of the 
estate of plaintiffs’ grandfather for accounting and settlement of that 
estate; and against one defendant as executor of the estate of plaintiffs’ 
grandmother, without the joinder of the other executor of that estate, for 
an accounting of the estate of plaintiffs’ grandmother. Held: Demurrer 
for misjoinder of parties and causes should have been allowed and the 
action dismissed. 


PARKER, J., took no part in the consideration or decision of this case. 


AppeEaL by defendants from Carr, J., October 1956 Term of Warren. 

Defendants demurred to the complaint for misjoinder of parties and 
causes of action. The court, being of the opinion that there was a 
misjoinder of causes but not a misjoinder of both causes and parties, 
entered judgment directing a reframing of the complaint and a separa- 
tion of the differing causes of action. Defendants appealed. 
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Blackburn & Blackburn and Kerr & Kerr for plaintiff appellees. 


Wiliam W. Taylor, Jr.. and Charles T. Johnson, Jr., for defendant 
appellants. 


RopMAn, J. The complaint does not contain that plain and concise 
statement of fact contemplated by the statute, G.S, 1-122(2). 

The complaint is not divided into causes of action. By rearrange- 
ment it states facts set out below as the basis for the relief sought. 

First cause of action. 

(1) Plaintiffs are grandchildren of Bennie K. Davis, who died testate 
3 January 1950. Sallie Davis Burton and John Boyd Davis are named 
as executors of her will. (The will is not attached to nor made part 
of the complaint. Neither the date of probate nor qualification of 
executors is shown.) 

(2) Bennie K. Davis owned a farm of 2,420 acres which she devised 
to her husband for his life. He died 25 October 1951. Upon the death 
of their grandfather, plaintiffs were the owners by inheritance of an 
undivided one-fourth in this farm and entitled to possession. The 
defendants farmed the land in 1952 to the exclusion of plaintiffs. 

Plaintiffs seek to recover of defendants as individuals and not as 
executors the sum of $2,631.75, the asserted fair rental value of their 
share of the farm. 

Second cause of action. 

(1) Plaintiffs are, by inheritance, entitled to one-fourth of the estate 
of their grandfather J. B. Davis, who died testate 25 October 1951. 
Defendants are executors of his will. (The will is not attached. Its 
provisions are not disclosed. The date of probate is not shown nor is 
the date when defendants qualified.) 

(2) J. B. Davis, at his death, owned valuable farming implements, 
harvested crops consisting of hay and corn, which the defendants, as 
executors, have refused to account for. 

(3) Defendants, as executors, have collected rent from W. R. Drake 
and Carolina Telephone & Telegraph Company for the use of lands of 
their testator. Defendant William Davis has occupied land of his 
testator for which he owes rent and for which he is accountable to the 
executors. Defendants, as executors, have failed to exercise diligence 
in renting other properties of their testator. None of the rents collected 
or which should have been collected have been accounted for by the 
executors of J. B. Davis. 

(4) A penalty was imposed on the estate of J. B. Davis because of 
the failure of the executors to file inheritance tax returns in due time. 

(5) Payments have been made from the estate to William Davis, 
one of the executors, to which he is not entitled. 
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(6) More than four years has elapsed since the death of J. B. Davis. 
No accounts have been filed by the defendants as executors of his estate. 

Plaintiffs pray for an accounting and settlement of the estate of 
J. B. Davis. 

Third cause of action. 

(1) Bennie K. Davis died testate 3 January 1950. Plaintiffs, as her 
heirs, are entitled to a share in her estate. 

(2) The executors named in the will of Bennie K. Davis are defend- 
ant J. Boyd Davis and Sallie Davis Burton, who is not a party. 

(3) More than four years has elapsed since the death of Bennie K. 
Davis. No accounts have been filed by the executors. Plaintiffs seek 
an accounting and settlement of the estate of Bennie K. Davis. 

It is manifest that plaintiffs have stated separate and unrelated 
causes of action which ought not to have been joined in a single action. 
Johnson v. Scarborough, 242 N.C. 681, 89 S.E. 2d 420; Smith v. Gibbons, 
230 N.C. 600, 54 S.E. 2d 924; Hancammon v. Carr, 229 N.C. 52, 47 
S.E. 2d 614. 

Is there also a misjoinder of parties? When we consider who are 
proper parties, it is, we think, apparent that there is likewise a mis- 
joinder of parties. 

The first cause of action is by tenants in common against other ten- 
ants in common for an accounting. The claim is based on concerted 
action by the defendants. Hence, it was proper to sue the defendants 
individually to seek an accounting, but the right of Van K. Davis to 
an accounting by his cotenants is in nowise related to the right of Jean 
D. Adams to an accounting. McPherson v. McPherson, 33 N.C. 391, 
is decisive. As to this cause of action there is a misjoinder of parties 
plaintiff. 

The second cause of action is for an accounting and settlement of the 
estate of J. B. Davis. Executors are required to file annual accounts. 
G.S. 28-117. They may be required to file their final account at the 
expiration of two years from their qualification. G.S. 28-121. 

Proceedings to compel a settlement may be begun before the clerk or 
an action may be instituted in the Superior Court. G.S. 28-147. An 
action to compel the executors to account may be instituted by a legatee 
or heir. S. v. Griggs, 223 N.C. 279, 25 8.E. 2d 862; Johnson v. Hardy, 
216 N.C. 558, 5 S.E. 2d 853; Leach v. Page, 211 N.C. 622, 191 S.E. 349; 
Thigpen v. Trust Co., 203 N.C. 291, 165 S.E. 720; Fisher v. Trust Co., 
138 N.C. 90; Neal v. Becknell, 85 N.C. 299. 

An action to compel an executor to account and make settlement is 
necessarily a suit in the nature of a creditor’s action. Dobson v. Sumon- 
ton, 93 N.C. 268; Pegram v. Armstrong, 82 N.C. 326; Ballard v. Kil- 
patrick, 71 N.C. 281. Executors are jointly liable for maladministra- 
tion. They are necessary parties. All others interested in the settle- 
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ment of the estate—creditors of the testator, as well as his legatees and 
other beneficiaries of the estate—are at least proper parties and in some 
instances may be necessary parties, 

It is apparent that creditors of the estate of J. B. Davis are not con- 
nected with or interested in the claims asserted by plaintiffs against 
defendants individually for an accounting for the rents of properties 
held by them as cotenants nor are they interested in the settlement of 
the estate of Bennie K. Davis. 

One of the executors of the will of Bennie K. Davis 1s not a party. 
She is a necessary party. William Davis is not an executor of the will 
of Bennie K. Davis. He cannot be required to account for the admin- 
istration of her estate. What interest, if any, he may take under her 
will is not made to appear. The creditors, 1f any, of the estate of 
Bennie K. Davis are entitled to be heard with respect to the settlement 
of that estate. They are proper parties and may become necessary 
parties. The parties interested in the settlement of the estate of Bennie 
K. Davis have no interest in or connection with the first or second 
causes of action. 

There is misjoinder of parties and causes of action. Davis v. White- 
hurst, 229 N.C. 226, 49 S.E. 2d 394; Smith v. Land Bank, 213 N.C, 348, 
196 S.E. 481; Vollers Co. v. Todd, 212 N.C. 677; Wilhiams v. Gooch, 
206 N.C. 330, 173 S.E. 342; Bickley v. Green, 187 N.C. 772, 122 S.E. 847. 

The court should have sustained the demurrer and dismissed the 
action for misjoinder of parties and causes. 

Reversed. 


PARKER, J., took no part in the consideration or decision of this case. 


BILLIE B. JOHNSON v. THE MEYER’S COMPANY. 


(Filed 22 May, 1957.) 
1. Evidence § 42b— 


Plaintiff was injured when an advertising sign, maintained by a store 
on its adjacent parking lot, was struck by a car in the parking lot and 
knocked down, falling against and over plaintiff. Testimony of plaintiff 
that as she was lying on the sidewalk one of three men who picked the 
sign up off her, made statements to the effect that he was not responsible, 
that he had paid his parking fee and that a parking attendant had left 
his car in reverse, held properly excluded, since the statements were a 
narrative of past occurrence and were not, therefore, a part of the res 
gestae. 
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2. Evidence § 25— 


Plaintiff, while walking on the sidewalk, was struck by an advertising 
sign which had been knocked down by an automobile. Testimony by an 
officer that when he visited the scene some five hours after its occurrence 
the sign was not anchored, was properly excluded. 


3. Negligence § 34%— 

Plaintiff was injured while walking on the sidewalk when an advertising 
sign, maintained by a store on its adjacent parking lot, fell against her. 
There was evidence that the advertising sign fell because it was struck by 
a car in the parking lot. Held: The doctrine of res ipsa loquitur does not 
apply since the facts were known and testified to at the trial. 


4. Negligence § 9— 
The only negligence of legal importance is negligence which proximately 
causes or contributes to the injury under judicial investigation, and fore- 
seeability of injury is an essential element of actionable negligence. 


5. Negligence § 4f—-Act of motorist in striking advertising sign maintained 
by store on parking lot held not reasonably foreseeable. 


Plaintiff’s evidence tended to show that she was injured while walking 
on the sidewalk when an advertising sign, maintained by a store on its 
adjacent parking lot, was struck and knocked down by a car on the park- 
ing lot, and fell against her. There was no evidence that the driver of the 
car was an agent or employee of the store or in any way connected with it, 
or that the automobile was under the exclusive control and management of 
the store. Held: Nonsuit in an action against the store was proper, since 
it could not have reasonably foreseen that a person in no way connected 
with it and using its parking lot would start or operate his automobile in 
such a way as to collide violently with its advertising sign. 


AppEAL by plaintiff from Olive, J., January Term 1957 of Guitrorp. 

Action to recover damages for personal injuries suffered when a large 
advertising sign erected immediately adjacent to a public street fell to 
the street striking plaintiff, who was walking on the street. 

From a judgment of involuntary nonsuit entered at the close of 
plaintiff’s evidence, plaintiff appeals. 


E. L. Alston, Jr., for Plaintiff, Appellant. 
Armistead W. Sapp for Defendant, Appellee. 


Parker, J. The defendant owns a large department store in the city 
of Greensboro, fronting on South Elm and South Greene Streets. It also 
maintains on South Greene Street, adjacent to the entrance of its store 
on that street, a parking lot for automobiles for the use and con- 
venience of its customers. On this parking lot, and immediately adja- 
cent to South Greene Street, the defendant had erected a large adver- 
tising sign. 
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The allegations of negligence in the complaint are in essence these: 
The defendant failed to exercise due care in the erection, securing and 
maintenance of the large sign in a manner so as to prevent the same 
from falling, and that the defendant knew, or in the exercise of due 
care should have known, that the sign as erected and maintained was 
unsafe and a danger to persons using the adjacent street. As plaintiff 
was walking on the street she heard a loud noise, and the sign fell over 
and upon her covering the entire sidewalk. That she is informed, 
believes and so alleges that the cause of the sign falling was due to a 
customer of defendant on the parking lot backing his automobile into 
and against the sign, which was totally unprotected against such an 
act. That defendant knew, or in the exercise of due care should have 
known, that such an act was likely to occur, by reason of the insecure 
anchorage of the sign and the defendant permitting and directing its 
employees to park automobiles near the sign. That plaintiff further 
alleges on information and belief that an employee of defendant, whose 
name is unknown to her, backed a car up to the sign, left it in reverse 
gear, failed to inform the owner thereof, and the owner of the car, 
whose name is unknown to her, proceeded to knock over the sign. 

Plaintiff’s evidence shows these facts: On the night of 17 July 1954 
she had been shopping in the defendant’s store. It closed at 9:00 p.m. 
About three minutes to 9:00 p.m. she was walking on the sidewalk on 
South Greene Street in front of the defendant’s parking lot. She saw 
an attendant on the platform therein. When she was beside defend- 
ant’s advertising sign on the parking lot, she heard a loud noise, and 
the sign began falling. The sign fell upon her, knocking her to the 
sidewalk, and covering her and the sidewalk completely. While she was 
lying under the sign, three men came, lifted the sign off of her, and then 
picked her up. One of these men made the following statement to her, 
which upon defendant’s objection was excluded: “Lady, you know I 
am not responsible for this. The parking attendant just left my car in 
reverse. Lady, are you hurt? What is your name? Where do you 
live? Now, you realize this is not my responsibility. I paid for my 
parking lot.” Plaintiff assigns the exclusion of this statement as error. 
On cross-examination plaintiff said: “The noise that I heard was not 
the breaking off of the post of the sign that embedded in the ground; it 
was the crash when the automobile hit the sign. .. . I said the next 
day I saw where the car had hit the four-by-four that was framing the 
sign, and I saw the split in the plywood sign itself, it was broken. The 
upright standard (four-by-four) which the car struck was the one 
toward the Meyer’s building.” 

About midnight plaintiff’s husband, his father and a police officer 
went to the scene. This is the substance of her husband’s testimony: 
He saw where the sign had been standing prior to its being hit by an 
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automobile. He examined the sign for fresh marks. The left four-by- 
four running up the side, as one faced the sign, had been hit by a 
bumiper toward the bottom. He found marks where it had been splin- 
tered. The sign was cracked in front 4 or 5 feet up. It had the appear- 
ance of being a fresh cut. The sign was framed by four-by-fours with 
plywood in the center. The sign was 81% or 9 feet long and 4 to 41% 
feet wide. The framing of the sign extended below the sign for about 
2 feet, and there was another four-by-four running straight across the 
curb and a leg running down for 8 or 10 inches. The leg in front was 
anchored to a stob with a small piece of metal wrapped around the 
stob and attached to the leg. There was a stob on each front leg at- 
tached in this manner. There were four-by-fours directly back of the 
sign in the parking lot area. The sign had pulled loose from the stob in 
front. There was nothing to prevent an automobile from backing and 
striking the sign. 

The only other witness for plaintiff was the police officer. He testi- 
fied that from all indications the sign had been hit, and knocked over. 

Plaintiff has two assignments of error as to the exclusion of evidence. 
The first is to the exclusion of the statement of one of the men who 
helped lift the sign off of her. Plaintiff contends that this statement is 
competent as part of the res gestae on the ground that it was a spon- 
taneous utterance. This Court said in Batchelor v. R. R., 196 N.C. 84, 
144 S.E. 542: “The test as to whether a declaration is a part of the 
res gestae depends upon whether the declaration was the facts talking 
through the party or the party talking about the facts.” The subject is 
discussed in the following cases: Bumgardner v. R. R., 182 N.C. 438, 
43 S.E. 948; Holmes v. Wharton, 194 N.C. 470, 140 S.E. 93; Staley v. 
Park, 202 N.C. 155, 162 S.E. 202; Brown v. Montgomery Ward & Co., 
217 N.C. 368, 8 S.E. 2d 199; Lee v. R. R., 237 N.C. 357, 75 S.E. 2d 148. 
It is our opinion under the well defined principles of law recognized in 
this jurisdiction, that the statement of this unknown person of an excul- 
patory nature was the narrative by him of a past occurrence, and there- 
fore not a part of the res gestae. 

The police officer arrived at the scene around midnight. Plaintiff’s 
counsel asked him this question: ‘‘Was the sign anchored at all when 
you got there?” The answer was excluded upon objection. The wit- 
ness, if he had been permitted to answer, would have replied No. There 
was no error in the exclusion of this evidence. 

There is no evidence that the sign fell because of any negligence in 
its construction or maintenance. It fell because it was struck a heavy 
blow by an automobile on the parking lot operated by an unknown 
person. There is no evidence that such person was an agent or em- 
ployee of defendant, or in any way connected with it. There is no 
evidence that this automobile was under the exclusive control or man- 
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agement of the defendant. These facts were known, and testified to at 
the trial. The principle of res ipsa loquitur does not apply. Springs 
v. Doll, 197 N.C. 240, 148 S.E. 251; Smith v. Oil Corp., 239 N.C. 360, 79 
S.E. 2d 880. 

“Tt 1s a fundamental principle that the only negligence of legal im- 
portance is negligence which proximately causes or contributes to the 
injury under judicial investigation.” McNair v. Richardson, 244 N.C. 
65,92 S.E. 2d 459. It is well settled by our decisions that foreseeability 
of injury is an essential element of actionable negligence. Osborne v. 
Coal Co., 207 N.C. 545, 177 S.E. 796; Davis v. Light Co., 238 N.C, 106, 
76 S.E. 2d 378; McNair v. Richardson, supra. 

All the evidence discloses that plaintiff’s injuries were solely attrib- 
utable to an automobile knocking the sign down. Under the facts of 
this case to require the defendant to foresee that a person, in no way 
connected with it and using its parking lot, would start or operate his 
automobile in such a way as to collide violently with its advertising 
sign with the bumper of his automobile, splintering, cracking and break- 
ing the sign and knocking it onto the sidewalk, “would practically 
stretch foresight into omniscience.” Gant v. Gant, 197 N.C. 164, 148 
S.E. 34. No such omniscience is required by the law of negligence. 

The judgment of nonsuit below is 

Affirmed. 


PHYLLIS LEE MORRIS, INDIVIDUALLY AND AS ADMINISTRATRIX WITH THE 
WiLt ANNEXED OF RICHARD MORRIS, v. RICHARD LEE MORRIS. 


(Filed 22 May, 1957.) 
1. Wills § 31— 

The dominant and controlling objective of testamentary construction is 
to ascertain the intent of testator as gathered from the language of the 
instrument and the circumstances attendant, and therefore each case must 
be decided largely upon its own particular facts. 


2. Same— 


The intent of testator need not be declared in express terms, and regard 
is to be given to his dominant purpose rather than the use of any particular 
words, 


In construing a will every word and phrase should be given effect if pos- 
sible by any reasonable construction. 


4, Same— 


The purpose of G.S. 31-38 is to change the common law rule requiring 
words of perpetuity for a conveyance in fee so that a devise will be con- 


N.C] SPRING TERM, 1957. 315 


Morris v. Morris. 


strued to carry the fee unless it appears from the will that the testator 
intended to convey an estate of less dignity. 


5. Wills § 383a— 


No particular words are necessary to create a trust if the purpose is 
evident. 


The will in question consisted of one sentence devising all of testator’s 
property to his wife “to provide for” testator’s only child “and herself.” 
Held: The wife takes an estate in trust for the benefit of the son and her- 
self for the purpose of providing for their joint support. Therefore, there 
is no merger of the legal and equitable estate in the wife which would 
defeat the trust even as to her, and she has no power to sell the realty 
except as authorized by the court upon a showing that the personal estate 
and rents are insufficient to support the son and herself. 


APPEAL by defendant from Gwyn, J., February, 1957 Term, Ran- 
DOLPH Superior Court. 

Civil action for declaratory judgment to determine the rights of the 
parties under the following will: ‘Being of sound mind I hereby be- 
queath to my wife Phyllis Lee Morris all of property both real and 
personal to provide for my son Richard Lee Morris and herself S/ 
Richard Morris, Dec. 30/1954.” 

The testator died 15 January, 1956, leaving him surviving Phyllis 
Lee Morris, wife, and Richard Lee Morris, age 14, his only child. The 
inventory disclosed that the personal estate consisted of $5,490.87. The 
record does not disclose what real estate passed under the will. The 
Superior Court adjudged that Phyllis Lee Morris took a fee simple 
estate in all property owned by the testator “and the phrase ‘to provide 
for my son Richard Lee Morris and herself’ was merely an expression 
of his desire and did not constitute or establish a valid testamentary 
trust.” From the judgment, the defendant appealed, assigning as error 
the failure of the judge to hold the will created a trust in favor of the 
son, Richard Lee Morris. 


J. Harvey Luck, Guardian Ad Litem for Richard Lee Morris, de- 
fendant, appellant. 

Archie L. Smith, 

Hammond & Walker, 

By: L.C, Hammond, for plaintiff, appellee. 


Hiceins, J. The courts approach with apprehension and misgivings 
the task of construing wills—of saying what one now deceased meant 
by the words he used during his lifetime in the disposition of his prop- 
erty to take effect at his death. Holograph wills especially are like 
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the men who make them—individual. Two wills of exactly the same 
wording may be differently construed by reason of the different cir- 
cumstances surrounding the testator at the time he made the will— 
differences in the number and ages of relatives, the amount and char- 
acter of his property, his legal and moral obligations, and, above all, 
the purpose he sought to accomplish. At best, therefore, the courts 
can make use of previously decided cases only as meager aid in the 
ascertainment of the testator’s intent. “The discovery of the intent 
of the testator as expressed in his will is the dominant and controlling 
objective of testamentary construction, for the intent of the testator, 
as so expressed, is his will.” Trust Co. v. Schneider, 235 N.C. 446, 70 
S.E. 2d 578; Woodard v. Clark, 234 N.C. 215, 66 S.E. 2d 888; Heyer 
v. Bulluck, 210 N.C. 321, 186 8.E. 356. “The intent of the testator need 
not be declared in express terms.” Trust Co. v. Schneider, supra; Efird 
v. Efird, 234 N.C. 607, 68 S.E. 2d 279; Trust Co. v. Miller, 223 N.C. 1, 
25 S.E. 2d 177. “And greater regard is to be given to the dominant 
purpose of the testator than to the use of any particular words.” Trust 
Co. v. Schneider, supra; Heyer v. Bulluck, supra; Allen v. Cameron, 
181 N.C. 120, 106 S.E. 484. 

In discovering and giving effect to the testator’s intent the will must 
be examined from its four corners, and in the process consideration must 
be given to every word and expression used. This rule of construction 
came to us from the mother country. In 1725 the English Chancery 
Court held: “It is a certain rule in the exposition of wills especially 
that every word shall have its effect and not be rejected if any con- 
struction can possibly be put upon it.” Baker v. Giles, 2 Peere W1l- 
liams, 280, English Chancery Reports, 24 Reprint 730. “The testator’s 
meaning must be collected from the will itself by attending to the dif- 
ferent parts of it and comparing and considering them together.” 
Strong v. Cummin (1759), 2 Burrus 770, King’s Bench Reports, 97 
Reprint 552. ‘Every part of a will is to be considered in its construc- 
tion and no words ought to be rejected if any meaning can be possibly 
put upon them. Every string should give its sound.” Edens v. Wil- 
liams, 7 N.C. 27; Hinson v. Hinson, 176 N.C. 613, 97 8.E. 465; Snow 
v. Boylston, 185 N.C. 321, 117 S.E. 14; Roberts v. Saunders, 192 N.C. 
191, 134S.E. 451; Bell v. Thurston, 214 N.C, 231, 199 S.E. 93; Walliams 
v. Rand, 223 N.C. 734, 28 S.E. 2d 247; Bank v. Corl, 225 N.C. 96, 33 
S.E. 2d 613; Coppedge v. Coppedge, 234 N.C. 178, 66 S.E. 2d 777; 
Voncannon v. Hudson Belk Co., 236 N.C. 709, 73 S.E. 2d 875. 

The will before us for construction consists of one sentence—30 
words. The only question is whether the testator intended to give all 
his property to his wife in fee or whether the clause “to provide for my . 
son Richard Lee Morris and herself,” impressed the devised property 
with a trust for the purpose indicated. The trial court held the wife 
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took in fee. She called to her aid G.S. 31-38: “When real estate shall 
be devised to any person the same shall be held and construed to be a 
devise in fee simple, unless such devise shall in plain and express words 
show, or it shall be plainly intended by the will, or some part thereof, 
that the testator intended to convey an estate of less dignity.” The 
foregoing statute has been with us since 1784. Its purpose was to 
change the common law rule that a devise of lands without words of 
perpetuity conveyed a life estate only unless there was a manifest 
intention to convey the fee. Since the statute no words of perpetuity 
are required and a devise without them will carry the fee unless it 
appears from the will the testator intended to convey an estate less 
than the fee. Henderson v. Power Co., 200 N.C. 443, 157 S.E. 425. 

In the case at bar, although words of perpetuity are lacking, never- 
theless under G.S. 31-38 the plaintiff takes a fee unless the clause, “to 
provide for my son Richard Lee Morris and herself,” shows the testator 
intended to create a trust. In all cases herein cited except the two 
from the English courts, the decisions were rendered since the passage 
of the statute now GS. 31-38. All the authorities are to the effect that 
the testator’s intent, to be gathered from the words he used, is his will. 
Simply stated then, did the testator intend that the widow take the 
property in fee or did he intend that she be required to use it to provide 
for his son and herself? If the former, all is hers absolutely after pay- 
ment of debts; if the latter, she must use it for the benefit of the son 
(12 when the will was written) and herself. If the former, the clause 
“to provide,” ete., must be disregarded; if the latter, it must be given 
effect. The decisions are uniform that effect must be given to every 
expression the testator used if possible to do so. Allen v. Cameron, 
supra; Ralston v. Telfair, 17 N.C. 255. ‘No particular words are neces- 
sary to create a trust if the purpose is evident.” Stephens v. Clark, 
211 N.C. 84, 189 S.E. 191. 

In the case of Young v. Young, 68 N.C. 309, this Court construed the 
following testamentary disposition: ‘To my beloved wife I give all 
my estate, real, personal, and mixed, to be managed by her (and that 
she may be enabled the better to control] and manage our children), to 
be disposed of by her to them in the manner she may think best for 
their good and for her own happiness,” The Court said: “Our con- 
clusion is that the gift is to the wife in trust, not for herself, and not for 
the children, but for both, to be managed at her discretion for the bene- 
fit of herself and children.” 

In the case of Crudup v. Holding, 118 N.C. 222, 24 S.E. 7, the Court 
construed the following testamentary disposition: “TI give to my be- 
loved wife, Columbia Crudup, all of my property of every description 
to keep and to hold together for her use and the use of my children 
after all my just debts are paid.” This Court said: “. . . the testator 
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intended that his wife should take and hold his entire estate after the 
debts were paid and use it to the best advantage for the benefit of 
herself and his children, and this we declare to be his meaning.” 

In the case of Jarrell v. Dyer, 170 N.C. 177, 86 S.E. 1031, this Court 
construed the following testamentary disposition: ‘I, Emma J, Sim- 
mons, being of sound mind, do hereby will and bequeath to my mother, 
Pauline E. Jarrell, all the property recently deeded to me by her, also 
all my other property that she may administer it to the use of my chil- 
dren.” The Court held the conveyance “was in trust that the mother 
may use, control and administer it for the benefit of the testator’s chil- 
dren. This confers on the mother no power of disposition by will or 
otherwise except as may be conferred by legal proceedings instituted 
for the purpose,” citing Young v. Young, supra; and Crudup v. Holding, 
supra. See also Brinn v. Brinn, 2138 N.C. 282, 195 S.E. 793; In re 
Estate of Bulis, 240 N.C. 529, 82 8.E. 2d 750; Finch v. Honeycutt, ante, 
91. Under the holding in Young v. Young, Crudup v. Holding, and 
Jarrell v. Dyer, there is no merger of the legal and equitable estate in 
Phyllis Lee Morris which would defeat the trust even as to her. 

In writing the will before us, the testator was frugal in his use of 
words. We do not feel at liberty to strike any part of the will, espe- 
clally the words which appear to state his dominant purpose in making 
the devise: ‘to provide for my son Richard Lee Morris and herself.” 

We hold that Phyllis Lee Morris takes the estate in trust for the 
benefit of the son and herself. She is entitled, as trustee, to the per- 
sonalty after the estate is settled, and to the rents from the realty, and 
it is her duty to use both for the support of the son and herself. The 
will gives her no power to sell realty except as authorized by the court 
upon a showing that the personal estate and rents are insufficient to 
support the son and herself. 

Reversed. 


CARL STEPHENS, TrapiINe AND DoinG BUSINESS AS SERVICE OIL 
COMPANY, v. SAM C. CARTER. 


(Filed 22 May, 1957.) 
1. Fixtures §§ 1, 3— 

Ordinarily, when a chattel is affixed to the realty, it becomes realty and 
may thereafter be conveyed only by deed, and whether it becomes a part 
of the freehold depends upon the understanding or agreement of the 
parties, express or implied, at the time the chattel is affixed, with the right 
of removal ordinarily existing only in favor of a tenant in regard to trade 
fixtures placed upon the land for the better temporary use of the premises 
for trade or agriculture. 
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2. Same-— 


A filling station, which had two storage tanks buried in the ground, was 
sold by deed containing no reservations. The purchaser sold certain fix- 
tures by parol and thereafter conveyed the realty to defendant by deed con- 
taining no reservations. The purchaser of the fixtures thereafter instituted 
this action to recover the storage tanks. Held: The tanks were a part of 
the realty and could be conveyed only by a written instrument, and the 
attempt to transfer them by parol was ineffectual, and therefore nonsuit 
should have been allowed. 


ApPkAL by defendant from Williams, J., October, 1956 Term, CoLum- 
Bus Superior Court. 

Civil action to recover two gasoline tanks of the value of $500.00. 
The ancillary writ of claim and delivery was issued at the time the 
action was instituted. The jury found for the plaintiff. From judg- 
ment accordingly, the defendant appealed. Facts are discussed in the 
opinion. 


Powell & Powell for defendant, appellant. 
Powell, Lee & Lee for plaintiff, appellee. 


Hiaains, J. The facts controlling decision in this case are not m 
dispute. Prior to 1930 George W. Dove erected a filling station on a 
lot owned by him in the town of Chadbourn. In connection with the 
filling station the Standard Oil Company installed a 550-gallon storage 
tank. This tank was buried underground and was attached to a pump 
used in dispensing gasoline. About the year 1938 Mr. Dove installed 
a 5,000-gallon tank, also underground and similarly connected with the 
pumps. The “fill pipes’ and the ‘‘vent pipes” were exposed above the 
ground, 

In 1941 Mr. Dove sold the lot and filling station to the defendant, 
Sam Carter, and executed and delivered a fee simple deed therefor. 
Dove testified without objection: “Both of these tanks remained under- 
ground until the time I sold to Sam Carter. I used both of them in 
connection with the filling station. I considered the tanks a part of the 
real estate and sold them as a part of the real estate the way I figured. 
There was no exception made in my deed to Mr. Carter about any 
tanks or anything else... .” Sam Carter sold the filling station and 
conveyed it by deed on 1 November, 1946, to W. J. Rabon. Carter’s 
deed contained no exceptions. 

While Rabon owned the property he sold some of the station equip- 
ment to the plaintiff, Carl Stephens. Stephens testified: “I have never 
owned the filling station. I bought the equipment at the station from 
Rabon in 1949, I did not get any bill of sale. I just taken the check 
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which I gave him which called for the equipment. I didn’t get any deed 
from him, no paper writing at all, except the stub on this check that 
called for equipment. The check and my personal recollection is the 
only evidence I have got of the transaction. That was February 23, 
1949. The tanks were buried in the ground when I purchased them 
and they continued to be buried until I attempted to move them.” 
The attempt was made about April, 1955. 

On 1 November, 1952, the defendant Carter re-purchased the filling 
station from Rabon and received a deed therefor which contained no 
exceptions. Rabon testified: “. . . I sold the property, the real estate 
back to Mr. Sam and there were no exceptions about any gas pumps 
or tanks because the pumps had been removed and the air compressors. 
.. . L sold him an air compressor, two pumps, and two tanks in the 
ground.” 

Thus it appears there is no dispute over the fact the smaller tank 
was installed by the Standard Oil Company between 1920 and 1930, 
while Mr. Dove owned the property. The larger tank was installed 
by Mr. Dove also while he owned it. So far as the record discloses, 
neither the Standard Oil Company nor Mr. Dove has ever made any 
claim to either tank. Both have remained content to let the tanks 
pass by deed and go with the land. 

The case was tried by the plaintiff in the Superior Court and he has 
sought to sustain the trial here upon the theory the tanks were trade 
fixtures which could be treated as personalty and removed as such. 
The rule with respect to the right to remove trade fixtures which have 
been attached to the land is intended to cover those cases in which 
a tenant installs such fixtures for use during his occupancy with the 
understanding, express or implied, that they may be removed. ‘The 
general rule is that any erection, even by the tenant, for the better 
enjoyment of the land becomes part of the land; but if it be purely for 
the exercise of a trade, or for the mixed purpose of trade and agriculture, 
it belongs to the tenant, and may be severed during the term, or after 
its expiration, .. . But until it is parted from the soil, such fixture 
loses its distinctive character of personalty.” Pemberton v. King, 138 
N.C. 376. 

“Whatever things the tenant has a right to remove ought to be re- 
moved within the term; for, if the tenant leave the premises without 
removing them, they then become the property of the reversioner.” 
Smithwick v. Ellison, 24 N.C. 326; Springs v. Refining Co., 205 N.C. 
444,171 S.E. 635. ‘Whether a thing attached to land be a fixture or a 
chattel personal depends upon the agreement of the parties, express or 
implied.” Springs v. Refining Co., supra; Feimster v. Johnson, 64 
N.C, 259. : 
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“Tf the tenant yields possession and leaves the structure standing, 
this fact may be evidence that it was not used or intended only for the 
purpose of trade or manufacture, or of abandonment of it, but it could 
not change the established character of the property. 

“The character of the structure, its purpose and the circumstances 
under which it was erected, the understanding and agreement of the 
parties at the time the erection was made, must all be considered in 
determining whether it became a part of the freehold or not.” R. R. 
v. Deal, 90 N.C. 110; Ingold v. Assurance Co., 230 N.C. 142, 52 S.E. 
2d 366. 

“As between landlord and tenant, the intent with which fixtures are 
attached to the freehold becomes material, and if it appear that they 
were for the better temporary use of the premises, they may be treated 
as ‘trade fixtures,’ and hence removable. Causey v. Plaid Mills, 119 
N.C. 180, 25 S.E. 863. The liberality extended a tenant, in favor of 
trade and to encourage industry, may not apply as between vendor and 
vendee or mortgagor and mortgagee. Pritchard v. Steamboat Co., 169 
N.C. 457, 86 S.E. 171; Overman v. Sasser, 107 N.C. 432, 12 S.E. 64; 
Foote v. Gooch, 96 N.C. 265, 1 S.E. 525; Bond v. Coke, 71 N.C. 97; 
Latham v. Blakely, 70 N.C. 368. The reason for the rigid enforcement 
of the rule in the one case and its relaxation in the other is clearly 
pointed out by Pearson, C. J., in Moore v. Vallentine, 77 N.C. 188. 
When fixtures are annexed to the land by the owner, actual or poten- 
tial, the purpose 1s to enhance the value of the freehold, and to be 
permanent. But with the tenant a different purpose is to be served, 
hence for the encouragement of trade, manufacturing, etc., the tenant 
is allowed to remove what has apparently become affixed to the land, 
if affixed for the purposes of trade, and not merely for the better enjoy- 
ment of the premises.” Springs v. Refining Co., supra; Basnight v. 
Small, 163 N.C. 15, 79 8.E. 269. 

“Tt is a well settled principle of common law that everything which 
is annexed to the freehold becomes a part of the realty. Although 
ownership of the land and of the chattel is vested in the same person, 
or when the owners of both concur in a common purpose, the presump- 
tion that a chattel is made a part of the land by being afhxed to it may 
be rebutted, yet the evidence must, as 1t would seem, be in writing, 
under the statute of frauds, or else consist of facts and circumstances 
of a nature to render writing unnecessary, by giving birth to an equity 
or an equitable estoppel.” Fleishel v. Jessup, 244 N.C. 451, 94 S.E. 2d 
308; Horne v. Smith, 105 N.C. 322, 11 S.E. 373; Bryan v. Lawrence, 
50 N.C. (5 Jones) 337. Equitable estoppel is not involved here. 

In the instant case the small tank was affixed to the soil by the 
Standard Oil Company 30 years ago. No attempt was ever made by 
Standard to remove or to assign any right to remove. The plaintiff 
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does not allege this tank was installed with the intent or by agreement, 
either express or implied, that it ever be removed. The owner himself 
installed the larger tank 18 years ago. The owner conveyed in 1941 
by deed to the defendant. The defendant conveyed by deed to Rabon 
in 1946. Rabon reconveyed to the defendant in 1951. All the deeds 
conveyed the fee without any exceptions as to fixtures. Neither Rabon 
who attempted to convey by parol, nor the plaintiff who attempted to 
buy by parol, ever occupied the land as tenant. The court attempted 
to extend to a former owner (Rabon) and to a stranger (the plaintiff) 
a right to remove a trade fixture which is reserved only to a tenant. 

Defendant’s assignment of error No. 8 relates to the refusal of the 
court to grant the motion for nonsuit at the close of all the evidence. 
The evidence in this case shows the tanks were a part of the realty. 
They could be conveyed only by a written instrument. The attempt 
of Rabon to transfer them to the plaintiff by parol was ineffectual. 
Upon the authority of the cases heretofore cited, we conclude that the 
defendant’s assignment of error No. 8 must be sustained. The motion 
for nonsuit should have been allowed. 

Reversed. | 


a TS CO 


IN THE MATTER OF THE WILL oF ELLEN J. CRAWFORD. 
(Filed 22 May, 1957.) 


1. Appeal and Error § 41— 


While it is error to admit in a caveat proceeding propounder’s evidence 
of the probate of the instrument in common form, where the caveators 
incorporate by reference and attachment to their pleading the record of 
probate and the will itself, they cannot be heard to complain. 


2. Trial § 32— 


Where the court gives equal stress to the evidence and contentions of 
the parties, a party desiring correction, amplification or additional instruc- 
tions should aptly tender request therefor, and failure to do so waives the 
right to object. 


3. Wills § 25— 


An instruction in a caveat proceeding that a caveat is a caution entered 
in the court of probate to stop probate from being granted without the 
knowledge of the parties in interest, held not prejudicial. 


4. Wills § 24— 


Testimony of two witnesses to the formal execution of a paper writing 
and that they, in the presence of testatrix and at her request, signed as 
subscribing witnesses, and testimony of three witnesses that the paper 
writing was entirely in the handwriting of deceased, with testimony that 
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it was delivered to a named person for safekeeping as the will of testatrix, 
is sufficient to sustain the instrument both as an attested and as a holo- 
graph will. 


5. Wills § 8— 


A beneficiary under a holograph will is not disqualified to testify as to 
the handwriting of testatrix. G.S. 31-10(b). 


6. Wills § 12— 


Evidence of the preparation of a later dispositive instrument, without 
evidence that it was ever executed according to the formalities necessary 
to make it a valid will and without evidence that it contained any words 
of revocation or provisions contrary to a prior will, duly executed, is in- 
sufficient evidence of revocation of the will to justify the submission of 
the question of revocation to the jury. G.S. 31-5.1. 


7. Trial § 81b— 


A charge is sufficient if, when read contextually, the law of the case is 
presented to the jury in such manner as to leave no reasonable cause to 
believe the jury was misled or misinformed. 


APPEAL by caveators from Froneberger, J., October, 1956 Term, 
McDoweE ut Superior Court. 

Issue of devisavit vel non raised by caveat to the will of Ellen J. 
Crawford upon the ground the paper writing dated 26 April, 1955, (1) 
was not attested in the manner required by law, (2) was not wholly 
and entirely in the handwriting of Ellen J. Crawford, (8) was revoked 
by a will subsequently executed, and (4) was never re-executed after 
the revocation. Attached to the caveat and made a part of it were the 
will and the clerk’s order of probate. 

The propounder introduced the evidence of the two subscribing wit- 
nesses to the will and three witnesses to the handwriting of the testatrix. 
One of the witnesses to the handwriting was the principal beneficiary 
under the will. The propounder also offered evidence that the will was 
left with Mrs. Eva Lewis for safekeeping. 

The caveators offered evidence that subsequent to 26 April, 1955, 
the testatrix wrote a second will which Mrs. R. I. Corbett witnessed on 
18 August, 1955, that this second will was in the handwriting of Ellen 
J. Crawford who stated that she was dissatisfied with her former will 
and that she was making some changes in it. 

The jury answered the issue in favor of the propounder and from 
judgment accordingly, the caveators appealed. 


Paul J. Story, for caveators, appellants. 
Proctor & Dameron, 
George Pennell, for propounder, appellee. 
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Hicains, J. Upon the trial the propounder, over objection, offered in 
evidence the probate proceeding before the clerk, including the will. 
There is no question but that the probate of a will in common form 
before the clerk is inadmissible as evidence on an issue of devisavit 
vel non raised by a caveat. In re Will of Etheridge, 231 N.C. 502, 57 
S.E. 2d 768; Wells v. Odum, 205 N.C. 110, 170 S.E. 145. Probate in 
common form is ex parte. Caveators are not before the court and hence 
not bound by the proceeding. In re Will of Chisman, 175 N.C. 420, 
95 S.E. 769. “It is well settled that the probate of a will in common 
form is incompetent as evidence of its validity on an issue of devisavit 
vel non raised by a caveat filed to said will.” In re Will of Williams, 
215 N.C. 259, 1 S.E. 2d 857. 

The caveat filed in this case contains the following: 


“The caveators (naming them) respectfully show unto the court: 


“2. That on the 23rd day of September 1955, one Nancy Ellen 
Stoner Pumphrey presented to the Court a paper writing purport- 
ing to be the Last Will and Testament of the said Ellen J. Craw- 
ford, the same being in words and figures as set out in the paper 
writing hereto attached, marked Exhibit A, and asked to be taken 
asa part hereof. (emphasis added) 


“3. That the said Nancy Ellen Stoner Pumphrey alleged that the 
said paper writing was the Last Will and Testament of the said 
Ellen J. Crawford, deceased, and procured the same to be admitted 
to probate in common form as such Last Will and Testament, copy 
of the order of probate being attached to Exhibit A, and being a 
part thereof.” (emphasis added) 


The caveators thus identified and placed before the court the record 
of probate and the will itself. The identity and content of the docu- 
ments became a judicial admission on the part of the caveators. Hav- 
ing asked the court to take notice of them, the caveators cannot be 
heard to complain that they were placed before the jury. “The recep- 
tion of incompetent evidence to prove an admitted fact is not cause for 
disturbing the result of a trial.” Rudd v. Casualty Co., 202 N.C. 779, 
164 S.E. 345; Lumber Co. v. Elizabeth City, 181 N.C. 442, 107 S.E. 449; 
Bag Co. v. Grocery Co., 171 N.C. 764, 88 S.E, 512; Fisher v. Brown, 
135 N.C. 198, 47 S.E. 398; Brown v. McKee, 108 N.C. 387, 13 8.E. 8; 
see also Redd v. Nurseries, 241 N.C. 385, 85 S.E. 2d 311; McCorkle v. 
Beatty, 226 N.C. 338, 38 S.E. 2d 102; Allen v. Allen, 213 N.C. 264, 195 
S.E. 801. 

The appellants’ assignments of error based on exceptions to the 
court’s review of the evidence and statement of contentions cannot be 
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sustained. Equal stress was given to the evidence and the contentions 
of the parties. They had opportunity to request correction, amplifica- 
tion, or additional instruction if deemed desirable. Failure to make 
the request waived the right to object. Hllis v. Wellons, 224 N.C. 269, 
29 S.E. 2d 884; Davis v. Keen, 142 N.C. 496, 55 S8.E, 359; Simmons v. 
Davenport, 140 N.C. 407, 53 S.E. 225. 

By assignment of error No. 6 the appellants challenge the following 
definition in the court’s charge to the jury: “A caveat is a caution 
entered in the court of probate to stop probate from being granted with- 
out the knowledge of the parties at interest.” Black’s Law Dictionary, 
4th Ed., defines caveat: ‘‘Let him beware. This process may be used 
in the probate courts to prevent (temporarily or provisionally) the 
probate of a will.” Whether the court’s definition is entirely accurate 
is immaterial. The caveat challenges the validity of the will and placed 
upon the propounder the burden of proving its formal execution in con- 
formity with statutory requirements. Thus arose the issue devisavit 
vel non. That is, did the testatrix devise, and is the paper offered her 
will? 

The right to bequeath and to devise property by will is statutory. 
In order to be valid a will must be attested by at least two competent 
witnesses, G.S. 31-3.3; or it must be entirely in the handwriting of the 
testator and found among his valuable papers, or placed in the posses- 
sion of some person or depository for safekeeping. G.S. 31-3.4. The 
propounder offered as witnesses Barbara Jean Harris and Mrs. Eva 
Lewis who testified to the formal execution of the will and that they, in 
the presence of the testatrix and at her request, signed as the subscrib- 
ing witnesses. They also testified that the will, in its entirety, is in the 
handwriting of Ellen J. Crawford and that it was delivered to Mrs. 
Lewis by the testatrix three days before her death with instructions 
that it be delivered to Mrs. Pumphrey; and that these instructions were 
carried out. 

The evidence offered by the propounder was sufficient to go to the 
jury and to sustain the will both as an attested and as a holograph will. 
Mrs. Pumphrey, though a beneficiary under the will, was not disquali- 
fied to testify as to the handwriting of the testatrix. G.S. 31-10(b); 
In re Westfeldt, 188 N.C. 702, 125 S.E. 531; Cornelius v. Brawley, 109 
N.C. 542, 14 S.E. 78; Hampton v. Hardin, 88 N.C. 592. 

The appellants urgently contend, however, that the paper writing 
offered for probate and which bears date 26 April, 1955, was revoked 
by a subsequent will. In support, they offered as a witness Mrs. R. I. 
Corbett who testified that on 18 August, 1955, the testatrix called the 
witness to the former’s home and the following took place: “When I got 
there Miss Ellen told me that she had been working on her will and 
that she had been dissatisfied with some things and that she had her will 
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ready and she wanted me to witness it and go over it with her. She 
had a paper with her then that she said was her will. Her name ap- 
peared in it... . It was written in Miss Ellen’s handwriting... . 
The will was written on a long white paper, written on one page, . . 
The original paper writing which you now show me... is not the 
paper writing which I witnessed on August 18, 1955.” The witness 
remembered that Miss Ellen had misspelled a word and had drawn a 
line through it, and misspelled it again and drew another line through 
it. She remembered also that in the writing she witnessed, an article 
of furniture was given to Laura Ellen Lowe; and that request was 
made that the Crawford place be bought by some member of the family. 
In the will offered for probate Laura Ellen Carson Lowe was given, 
among other things, ““Mama’s rocking chair’; and further provided: 
“It is my wish that the home place is sold to no one outside the C. W. 
Crawford family.” 

On cross-examination, the witness testified: “I have read the paper 
twice that has been offered in evidence here. What she told me about 
it was substantially the same as what is in this paper.” 

What became of the paper witnessed by Mrs. Corbett does not ap- 
pear. There is no evidence that any other attesting witness signed it. 
While the evidence of Mrs, Corbett indicated the document was in 
the handwriting of Ellen J. Crawford, there was no evidence it was 
found among her valuable papers, or that it was “lodged” by the maker 
with some person or depository for safekeeping. Therefore, evidence 
is lacking that the paper writing witnessed by Mrs. Corbett was exe- 
cuted according to the formalities necessary to make it a valid will. 
It was, therefore, ineffective as a revocatory instrument. ‘A written 
will or any part thereof may be revoked only (1) by a subsequent will 
or codicil or other revocatory writing executed in the manner provided 
herein for the execution of written wills, or (2) by being burnt, torn, 
canceled, obliterated, or destroyed with the intent and for the purpose 
of revoking it by the testator himself or by another person in his pres- 
ence and by his direction.” G.S. 31-5.1. Evidence of revocation, there- 
fore, was insufficient to justify the submission of that phase of the case 
to the jury. In re Will of Evans, 223 N.C. 206, 25 S.E. 2d 556. The 
caveators had the benefit of having the question of revocation consid- 
ered by the jury, notwithstanding there was no evidence to support the 
contention. The paper writing witnessed by Mrs. Corbett contained 
no words of revocation. Its provisions were not in conflict with the 
will offered for probate. In re Wolfe, 185 N.C. 563, 117 S.E. 804; In re 
Venable’s Will, 127 N.C. 344, 37 S.E. 465. As she was leaving for the 
hospital three days before her death, the testatrix placed the will in 
the hands of Mrs. Lewis for safekeeping. This act was wholly incon- 
sistent with any idea of revocation. 
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The court instructed the jury fully with respect to the principles of 
law applicable to the evidence offered and properly placed the burden 
of proof. ‘The charge is sufficient if, when read contextually, it clearly 
appears that the law of the case was presented to the Jury in such 
manner as to leave no reasonable cause to believe it was misled or mis- 
informed with respect thereto.” Barnes v. Caulbourne, 240 N.C. 721, 
83 S.E. 2d 898; Vincent v. Woody, 2388 N.C. 118, 76 S.E. 2d 356. We 
have examined carefully all assignments of error brought forward and 
discussed in the excellent brief filed by the caveators. The record, 
however, discloses 

No error. 


EDMOND BURR v. MRS. M. M. EVERHART. 


(Filed 22 May, 1957.) 
1. Negligence § 17— 
There is no presumption of negligence from the mere fact that there has 
been an accident and an injury has resulted. 


2. Negligence § 19b(1)— 

In order to make out a case of actionable negligence, plaintiff must show 
that defendant failed to exercise proper care in the performance of a duty 
owed plaintiff, that the negligent breach of such duty was the proximate 
eause of plaintiff's injury, and that a person of ordinary prudence should 
have foreseen such result was probable under the conditions as they ex- 
isted. If the evidence fails to establish any one of these essential elements, 
nonsuit is proper. 


8. Master and Servant § 15—Nonsuit held proper in this action by carpen- 
ter for fall when rotten condition of eave causing fall was not apparent. 


Plaintiff’s evidence tended to show that he was ordered to begin the 
work of repairing a roof without a scaffold, that after having done part 
of the work, he was descending to the ground to await the scaffolding and 
was attempting to step from the plate at the eave of the roof to the ladder 
when the plate gave way, causing him to fall. He further testified that the 
plate was rotten and crumbled, which caused him to fall, but that he, an 
experienced carpenter, could not tell there was anything wrong with it. 
Held: Nothing in the evidence indicates that defendant emplover could 
anticipate that an experienced carpenter would step on a plate of insuffi- 
cient strength to support his weight, or that a fall was less likely if plaintiff 
had attempted to step from the plate to a seaffold rather than from the 
plate to a ladder, and nonsuit should have been entered. 


AppEAL by defendant from Preyer, J., October, 1956 Term, Rowan 
Superior Court. 

Civil action to recover damages for personal injury sustained by 
the plaintiff in a fall while making repairs to the roof on one of defend- 
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ant’s tenant houses. Issues of negligence, contributory negligence, and 
damages were answered in favor of the plaintiff. From the judgment 
on the verdict, the defendant appealed. The controlling facts are dis- 
cussed in the opinion. 


Robert M. Davis, George R. Uzzell, for defendant, appellant. 
Clarence Kluttz, Lewis P. Hamlin, Jr., for plaintiff, appellee. 


Hiceins, J. The defendant’s assignment of error No. 5 is determina- 
tive of this appeal. The assignment is based on the court’s refusal to 
allow defendant’s motion for judgment of nonsuit, renewed at the close 
of all the evidence. 

At the time of the plaintiff’s accident and injury he was a carpenter 
60 years of age with 35 years experience in his trade. The defendant, 
a lady 76 years of age, was the owner of a number of tenant houses, 
experienced in having them repaired. The evidence is in conflict as to 
whether the terms of the agreement were such as made the plaintiff an 
independent contractor or a regular employee at an hourly wage. For 
the purpose of this motion, we must resolve the conflict in favor of the 
plaintiff’s claim that he was a regular employee. 

As a basis of his cause of action the plaintiff alleged that a scaffold 
was necessary before he could undertake the work in safety. .The 
defendant insisted that he begin work and that scaffolding material 
would be furnished later. “After plaintiff had been so engaged for 
several hours tearing off the old roof, assisted by a fellow employee, 
some of the timbers near the edge of the roof, which were defective, 
deteriorated, and not properly fastened, gave way under the weight of 
the plaintiff, due to such giving way and the absence of a scaffolding to 
stop his fall, he was thrown 12 to 15 feet into the yard,” gravely and 
permanently injured. The plaintiff testified: “. . . Mrs. Everhart said 
she wanted me to cover the house ... and I said I would have to 
have some scaffolding . . . she told me to take the short ladder. I 
said, ‘Well, there aint no scaffolding down there yet,’ and she said, “Go 
ahead and be a-tearing it off, tearing the roof off, I’ll have you a scaf- 
fold down there just as quick as you’d want it.’ ... She told Mr. 
Hilton, (her son-in-law) to go up to Grove Supply and get the scaffold. 
I went to taking it (roof) off just like I was directed. I was thinking 
I’d be careful and not get hurt till the scaffolding stuff did get there.” 
After tearing off the roof “we started back at the top and tore all the 
lathes off down to the plate— . . . The ladder was there and I stepped 
down on the plate right beside the ladder, going to go down. There 
wasn’t no scaffold stuff out there, and I said, ‘Well, we’ll get us a Coca- 
Cola, Otis, and wait till the scaffold comes,’ and when I stepped on the 
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plate it just crumbled off; it was rotten. .. . I fell to the ground... . 
If there had been any scaffold there, I would never have hit the ground.” 

On cross-examination the plaintiff testified: ‘Otis Overcash and I 
went up on the house together and he was up there when I fell. I had 
one foot on the ladder, fixing to go down, when the plate crumbled (it 
was rotten but didn’t look like it). You couldn’t see the plate from 
the outside; I couldn’t tell it was rotten. Mrs. Everhart could not have 
observed the rotten part without taking the roof off. I have been a 
carpenter for 35 years and I could not tell there was anything wrong 
with it.” 

There was abundant evidence of the serious and permanent character 
of plaintiff’s injuries. But negligence is not presumed from the mere 
fact that there has been an accident and an injury has resulted. Good- 
son v. Williams, 237 N.C. 291, 74 S.E. 2d 762; Harward v. General 
Motors Corp., 235 N.C. 88, 68 S.E. 2d 855; Mitchell v. Melts, 220 N.C. 
793, 18 S.E. 2d 406; Pack v. Auman, 220 N.C. 704, 18 S.E. 2d 247. 

In order to make out a case of actionable negligence the plaintiff 
must show (1) the defendant has failed to exercise proper care in the 
performance of a duty owed to the plaintiff; (2) that the negligent 
breach of that duty was the proximate cause of the plaintiff’s injury; 
(3) that a person of ordinary prudence should have foreseen such result 
was probable under the conditions as they existed. “If the evidence 
fails to establish either one of the essentials the judgment of nonsuit is 
proper.” Mintz v. Murphy, 235 N.C. 304, 69 S.E. 2d 849; Petty v. Print 
Works, 243 N.C. 292, 90 8.E. 2d 717; Baker v. R. R., 282 N.C. 528, 61 
S.E. 2d 621. “There must be legal evidence of every material fact 
necessary to support a verdict and the verdict must be grounded on 
reasonable certainty as to probabilities arising from a fair consideration 
of the evidence, and not a mere guess or on possibilities. . . .” 23 CJ. 
51; Mitchell v. Melts, supra. “Tf the evidence fails to establish any one 
of the essential elements of actionable negligence, the judgment of 
nonsult must be affirmed.” Tysinger v. Dairy Products, 225 N.C. 717, 
36 S.E. 2d 246. 

In this case the plaintiff was injured while he was in the act of leav- 
ing the roof to get a Coca-Cola and to wait for the scaffolding material. 
While one foot was on the “plate” and one on the ladder, the plate 
crumbled and gave way. The plaintiff’s fall caused serious injury. 
There is nothing in the evidence to indicate a scaffold would have sup- 
ported the defective plate or that a fall was less likely if the plaintiff 
attempted to step from the plate to a scaffold rather than from the 
plate to the ladder. The defective plate caused the fall. The plaintiff, 
a carpenter of 35 years experience, could not detect its rotten condition. 
He testified there was no way by which the defendant could have de- 
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tected the danger until the roof was removed and the plate examined. 
Nothing in the evidence indicates the defendant could anticipate that 
a carpenter with long years of experience would step on a plate of in- 
sufficient strength to support his weight. Ordinarily a defendant 1s not 
charged with the responsibility of foreseeing freakish or unusual acci- 
dents. Whether there is evidence of other elements of actionable negli- 
gence is a debatable question; however, evidence is lacking to charge 
the defendant with notice that without a scaffold the plaintiff would 
step on a rotten plate and fall to his injury. The assignment of error 
No. 5 must be sustained. The motion for judgment of nonsuit should 
have been allowed. 
Reversed. 


JENNIE E. BEESON v. ELMER BEESON. 
(Filed 22 May, 1957.) 


1. Divorce and Alimony § 14— 


The 1855 amendment to G.S. 50-16 merely gives a wife the right to set up 
a cross-action for alimony without divorce in the husband’s suit for divorce, 
either absolute or from bed and board, without disturbing the right of the 
wife to bring an independent action under the statute for alimony without 
divorce, the alternate procedure being permissive but not mandatory. 


2. Abatement and Revival § 8— 


The pendency of the husband’s action for absolute divorce under GS, 
50-6 is not ground for abatement of the wife’s subsequent action for ali- 
mony without divorce under G.S. 50-16, 


AppraL by plaintiff from Rousseau, J., at March 1957 Term of 
Guitrorp (Greensboro Division). 

Civil action instituted 15 December, 1956, in High Point Municipal 
Court for alimony without divorcee under provisions of G.S. 50-16. 

Defendant, answering, admits allegations of the complaint as to resi- 
dence and marriage, and that no children were born of the marriage. 
And for a further defense defendant pleads in bar of this action the 
pendency at the time of its institution of an action brought by him in 
Superior Court of Randolph County on 25 October, 1956, for absolute 
divorce on the ground of two years separation. 

Upon hearing on 29 December, 1956, the Judge of the Municipal 
Court of the city of High Point found as facts: 

That on 25 October, 1956, defendant, Elmer Beeson, instituted a 
eivil action for divorce under G.S. 50-6 against plaintiff herein, Jennie 
E. Beeson, in Superior Court of Randolph County, and summons and 
copy of complaint therein were served upon Jennie E. Beeson on 29 
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October, 1956, and that on 3 November, 1956, she filed an answer in 
said divorce action, and that said action was instituted prior to the 
commencement of this action brought under G.S. 50-16, and 1s still 
pending. And thereupon said judge being of opinion that the civil 
action for divorce instituted in Randolph County does not abate this 
action for alimony filed by the plaintiff, ordered that defendant’s plea 
in abatement “be not allowed.” 

Defendant excepted thereto and appealed to Superior Court of Guil- 
ford County. 

Thereafter the cause coming on for hearing on such appeal, and being 
heard before judge holding the courts of the Eighteenth Judicial Dis- 
trict, the judge found facts in the main substantially as found by the 
judge of the Municipal Court, but, being of opinion that the action 
pending in Randolph County abates this action, the Judge, by order, so 
adjudged, and dismissed this action. 

Plaintiff excepted thereto, and appeals to Supreme Court and assigns 
error. 


J. V. Morgan and Edward N. Post for Plaintiff Appellant. 
Coltrane & Gavin for Defendant Appellee. 


WINBORNE, C. J. This is the question determinative of this appeal: 
Where a husband has instituted an action against his wife for absolute 
divorce on legal ground, under G.S. 50-6, is an action thereafter insti- 
tuted by the wife against the husband for alimony without divorce 
under provisions of G.S. 50-16 abatable by reason of the pendency of 
the prior action by the husband? 

A negative answer is found in the language of G.S. 50-16, as amended 
by Chapter 814 of 1955 Session Laws of North Carolina. Prior to the 
enactment of the amendment G.S. 50-16, formerly C.S. 1667, provided 
in pertinent part that “if any husband shall separate himself from his 
wife and fail to provide her . . . with the necessary subsistence accord- 
ing to his means and condition in life . . . the wife may institute an 
action in the Superior Court of the county in which the cause of action 
arose to have a reasonable subsistence and counsel fees allotted and 
paid or secured to her from the estate or earnings of the husband . . .” 

As so worded this Court uniformly held that alimony without divorce 
under the statute, G.S. 50-16, formerly C.S. 1667, could be granted only 
in an independent suit. See among other cases Silver v. Silver (1941), 
220 N.C. 191, 16 S.E. 2d 834; Shore v. Shore (1942), 220 N.C. 802, 18 
S.E. 2d 353. 

In the Shore case, supra, this Court concluded with this declaration: 
“Here we are dealing with an act of Assembly complete within itself, 
which is not to be set at naught by simple device of pleading.” 
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And the amendment of 1955, inserted in the statute G.S. 50-16, after 
the quoted portion recited, this clause: “Or she may set up such action 
as a cross-action in any suit for divorce, either absolute or from bed 
and board .. . and the husband may seek a decree for divorce, either 
absolute or from bed and board, in any action brought by his wife 
under this section.” 

It seems clear from the language used in this amendment that the 
Genera! Assembly intended, without disturbing the right of the wife to 
an independent action, to give to her an alternative method of procedure 
which she might use at her election. The alternate is permissive, but 
not mandatory. And the statute is still complete in itself and is not 
to be set at naught by simple device of pleading. 

The judgment abating the action is 

Reversed. 


STATE v. ERNEST ROBBINS, Atrsas ERNEST KIMES. 
(Filed 22 May, 1957.) 


1. Criminal Law § 8ic(2)— 


Any error in the instructions of the court relating to a higher degree of 
the offense cannot be prejudicial to defendant upon his conviction of a 
lesser degree of the crime. 


2. Rape § 25— 
In a prosecution for assault on a female with intent to commit rape, 
reference in the court’s instruction to the sixteen year old prosecutrix as 
a “child” could create no more prejudice against defendant than her ap- 
pearance on the stand and her testimony as to her age. 


3. Criminal Law § 53g: Assault and Battery § 16— 


In a prosecution for assault on a female with intent to commit rape, the 
court is not required to submit to the jury the question of defendant’s 
guilt of simple assault when there is no evidence of this lesser degree of 
the crime. 


4. Assault and Battery § 15— 


The court’s definitions of assault and assault upon a female held correct 
and sufficiently full in this case in the absence of request for further 
elaboration, 


AppEAL by defendant from Sink, Emergency J., at 27 August, 1956 
Criminal Term of Guitrorp, Greensboro Division. 

Criminal prosecution upon a bill of indictment charging that Ernest 
Robbins, alias Ernest Kimes, with force and arms “unlawfully, will- 
fully and feloniously did assault one Ruth Wells, a female, with intent 
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her the said Ruth Wells unlawfully, feloniously, by force and against her 
will to ravish and carnally know, against the form of the statute,” ete.— 
consolidated with the case of State v. Carl Maness for purpose of trial. 

Upon trial in Superior Court the State offered evidence tending to 
support the charge against defendants, and defendants in turn testified, 
and offered testimony of others tending to controvert the evidence 
offered by the State, and to exculpate them. The court instructed the 
jury that any one of three verdicts, guilty of an assault with intent to 
commit rape, guilty of assault upon a female, or not guilty, could be 
rendered by the jury as to each defendant. 

Verdict: Guilty of assault upon a female as to each of the defendants. 

Judgment: As to Ernest Robbins: That he be confined in the com- 
mon jail of Guilford County for a period of two years, to be assigned 
to work on the roads as provided by the law under the State Highway 
and Public Works Commission. 

Defendant Ernest Robbins, alias Ernest Kimes, excepted to the judg- 
ment and appeals to Supreme Court, and assigns error. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 

George W. Gordon and Lawrence Egerton, Jr., for Defendant Appel- 
lant. 


WINBORNE, C. J. The record of case on appeal reveals that there 
were no objections and exceptions to any evidence offered upon the 
trial below. And while defendant took exception to denial of motion 
for judgment as of nonsuit at the close of all the evidence no assignment 
of error is based thereon, and no attempt is made to present it to this 
Court. Indeed all assignments of error, other than formal ones, are 
based upon exceptions to portions of the charge as given, and exceptions 
to the failure of the trial court to comply with G.S. 1-180. 

The Court will now consider such of the assignments of error set 
forth in brief of appellant as seem to merit express treatment. 

Assignment of Error No. 3. Exception No. 3. 

This exception is directed to this language used in the charge: ‘‘There 
can be no assent in the crime of an ‘assault with intent to commit 
rape.’”’ Turning to the record of case on appeal it is seen that this 
sentence is the concluding part of a paragraph in which the court in- 
structed the jury: “In order to convict a defendant of the charge of 
assault with intent to commit rape, the evidence should show not only 
an assault, but that the defendant intended to gratify his passion upon 
the person of the woman and that he intended to do so at all event, 
notwithstanding any resistance on her part.” So read, the meaning of 
the instruction seems clear. But in any event, the defendant was only 
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convicted of assault upon a female. Hence, if error there be in the 
instruction, it is not prejudicial. See S. v. Arziah, 217 N.C. 399, 8 S.E. 
2d 474, and S. v. Mangum, 245 N.C. 328, 96 S.E. 2d 39, cited in brief 
of the Attorney- -General. 

Assignment of Error No. 9. Exception No. 9. 

This assignment of error is based upon exception to the court, in 
stating contentions, referring to the prosecutrix Ruth Wells as the 
Wells “child.” She testified that she was sixteen years old. Such a 
person in the ordinary language of laymen is understood to be a child. 
To refer to her as such creates no more prejudice against defendant 
than does her appearance upon the witness stand testifying that she is 
sixteen years of age. The exception is without merit. 

Assignments of Error Nos. 24 and 25. Exceptions Nos. 24 and 25. 

These assignments of error are based upon exceptions to alleged 
failure of the trial judge to state in a plain and correct manner the 
evidence given in the case, and declare and explain the law arising 
thereon in respect to “assault” and “assault upon a female.” 

The court did not submit an issue of simple assault for there was no 
evidence of this lesser offense. When there is no evidence of guilt of 
such less crime, the court 1s not required to charge the jury as to a 
lesser degree of the crime. S. v. AfcNeely, 244 N.C. 737, 94 S.E. 2d 853. 

The definitions of assault and assault upon a female as given by the 
trial court appear to be correct and sufficient. S. v. Williams, 186 N.C. 
627, 120 S.E. 224. In absence of request for further elaboration, de- 
fendant may not now complain. S. v. McLean, 234 N.C. 288, 67 S.E. 
2d 75. 

Moreover all other assignments of error presented on this appeal have 
been given careful consideration, and prejudicial error is not made to 
appear. The jury has accepted the evidence offered by the State, and 
the verdict rendered is supported by the evidence. 

Hence in the judgment from which appeal is taken, there is 

No error. 


JUNIUS MARVIN TEMPLE vy. ELSIE MAE TEMPLE. 


(Filed 22 May, 1957.) 
1. Trial § 48144— 
After verdict the trial] judge may not dismiss an action as in case of 
nonsuit for insufficiency of the evidence. 


2. Same— 


The trial judge may dismiss an action after verdict only on the ground 
of want of jurisdiction or failure of the complaint to state a cause of action. 
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3. Process § 6-— 


Affidavit that after due diligence personal service cannot be had ou 
defendant within the State is requisite and jurisdictional to service outside 
the State, G.S. 1-98.4(a) (3), and where the record on appeal does not 
disclose such affidavit, service must be held ineffectual. 


4. Appeal and Error § 1— 


The jurisdiction of the Supreme Court is derivative, and where it ap- 
pears that the court below had no jurisdiction, the Supreme Court can 
acquire none by appeal. 


5. Appeal and Error § 2— 


Where it appears on the face of the record that the court below had no 
jurisdiction, the Supreme Court will so declare ex mero motu. 


6. Appeal and Error § 40— 


Where the court below erroneously dismisses an action after verdict for 
insufficiency of the evidence, but it appears on the face of the record that 
the court had no jurisdiction of the parties, the correct result is reached, 
and the judgment will not be disturbed. 


APPEAL by plaintiff from Hobgood, J., and a jury, at November Civil 
Term, 1956, of JoHNSTON. 


E. Reamuel Temple, Jr., for plaintiff, anaae 
No counsel contra. 


Jounson, J. Civil action by husband for absolute divorce on the 
ground of natural impotency of the wife. G.S. 50-5(2). 

The jury returned a verdict finding all the crucial issues in favor of 
the plaintiff. After verdict, the trial judge, being of the opinion that 
the plaintiff's evidence was insufficient as a matter of law to justify 
a decree of absolute divorce on the ground of impotency, entered judg- 
ment nonsuiting and dismissing the action. From the Judgment so 
entered, the plaintiff appeals. 

Under our decisions the question of the sufficiency of the evidence to 
carry a case to the jury must be decided by the judge before verdict. 
The rule is that after verdict the judge may not dismiss an action as 
in case of nonsuit for insufficiency of the evidence. Roberts v. Hull, 
240 N.C. 373, 82 S.E. 2d 373; Ward v. Cruse, 234 N.C. 388, 67 8.E. 2d 
257; Watkins v. Grier, 224 N.C. 334, 30 S8.E. 2d 219; Batson v. Laundry, 
202 N.C. 560, 163 S.E. 600; Mewborn v. Smith, 200 N.C. 532, 157 S.E. 
795. The trial judge may dismiss an action after verdict on only two 
grounds: (1) want of jurisdiction, and (2) failure of the complaint to 
state a cause of action. Ward v. Cruse, supra. 

It thus appears that the trial judge erred in dismissing the action 
after verdict on the ground of insufficiency of the evidence to support 
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the verdict. However, the error seems to be immaterial. This is so 
because of a fatal defect of jurisdiction appearing on the face of the 
record. The complaint alleges that the defendant is a resident of 
Lewistown, Pennsylvania. The transcript discloses purported service 
of summons upon the defendant by the Sheriff of Mifflin County, Penn- 
sylvania. However, nowhere in the record is there a sworn statement 
or affidavit “That, after due diligence, personal service cannot be had 
within the state,” as required by Chapter 919, Section 1, Session Laws 
of 1953, now codified in pertinent part as G.S. 1-98.4(a) (3). Com- 
pliance with this statute is mandatory. The affidavit or sworn state- 
ment is jurisdictional. Without it, service outside the State is ineffec- 
tual to bring the defendant into court. See Nash County v. Allen, 241 
N.C. 543, 85 8.E. 2d 921; Groce v. Groce, 214 N.C. 398, 199 S.E. 388; 
Denton v. Vassiliades, 212 N.C. 513, 193 S.E. 737. 

Jurisdiction of the Supreme Court is derivative, and where it appears 
that the court below had no jurisdiction, the Supreme Court can acquire 
none by appeal. Spaugh v. Charlotte, 239 N.C. 149, 79 S.E. 2d 748. 
Also, where it appears on the face of the record, as here, that the court 
below had no jurisdiction, this Court will so declare ex mero motu. 
Ridenhour v. Ridenhour, 225 N.C. 508, 35 S.E. 2d 617; Hopkins v. Barn- 
hardt, 223 N.C. 617, 27 S.E. 2d 644. 

Since the court below was without jurisdiction, its ruling in dismiss- 
ing the case, though for an erroneous reason, will be upheld. The rule 
is that a correct decision of the lower court will not be disturbed because 
the court gave a wrong or insufficient reason therefor. Bank v. McCul- 
lers, 201 N.C. 440, 160 S.E. 494; Rankin v. Oates, 183 N.C. 517, 112 
S.E. 32; Scott v. Life Association, 187 N.C. 515, top p. 521, 50 S.E. 
221, mid. p. 223; Bell v. Cunningham, 81 N.C. 83. 

The results, then, are: the ruling of the Superior Court in dismissing 
the plaintiff’s action is sustained and the appeal to this Court is dis- 
missed. 

Appeal dismissed. 


F. D. WEDDLE v. OLLIE EVERHART WEDDLE. 
(Filed 22 May, 1957.) 


1. Appeal and Error § 22-— 

Exceptions and assignments of error to the refusal of the court to sign 
judgment tendered and to the findings of fact contained in the judgment 
entered, are broadside in form and present nothing for review. 

2. Appeal and Error § 19-— 
An assignment of error must be supported by an exception duly taken. 
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8. Appeal and Error § 21— 


An appeal is in itself an exception to the judgment and supports for 
purposes of review an assignment of error to the judgment, but such 
assigninent presents only the questions whether the facts found support 
the judgment and whether error of law appears upon the face of the record, 
and does not present for review the findings of fact or the evidence upon 
which they are based. 


APPEAL by respondent Sadie M. Weddle from Olive, J., 7 November, 
1956, Term of Surry. 

Motion in the cause by defendant wife to set aside decree of absolute 
divorce. 

The decree of divorce was entered on the ground of two years sepa- 
ration at the June, 1950, term of court, dissolving a marriage contracted 
in 1923. The purported service of process was by publication. The 
defendant did not appear. The plaintiff and the respondent Sadie M. 
Weddle were married in June, 1950, following the decree of divorce- 
ment. The plaintiff died on 27 February, 1956. The defendant movant 
alleged and offered evidence tending to show that the decree of divorce 
is void for the reason that the plaintiff perpetrated a fraud upon the 
court in furnishing information as to residence of the defendant and in 
purportedly obtaining service of process upon her by publication, and 
that therefore the court was without jurisdiction. 

The court below found facts and entered judgment allowing the 
motion and setting aside the decree of divorce. The respondent ex- 
cepted and appealed. 


Buford T. Henderson for respondent, appellant. 
Hayes & Wilson for defendant, appellee. 


Per Curram. The respondent’s only exception is found in the appeal 
entries. It embraces (1) the refusal of the court to sign the judgment 
tendered by the respondent, (2) the findings of fact contained in the 
judgment entered by the court, and (3) the judgment as entered. The 
exception is broadside and is ineffectual to support an assignment of 
error to the judgment tendered and refused or to the findings of fact. 
Suits v. Insurance Co., 241 N.C. 483, 85 S.E. 2d 602. Similarly, the 
assignments of error to the judgment tendered and to the findings of 
fact are broadside in form. These assignments present nothing for 
review. This is so both because of their broadside form and for the 
further reason that they are unsupported by valid exceptions. Putnam 
v. Publications, 245 N.C. 432, 96 S.E. 2d 445; Waddell v. Carson, 245 
N.C. 669, 97 S.E. 2d 222; S. v. Worley, ante, 202, 97 S.E. 2d 837. How- 
ever, the respondent’s appeal itself constitutes an exception to the 
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judgment and supports for review purposes the assignment of error 
based thereon. But this assignment presents only the questions whether 
the facts found support the judgment and whether error of law appears 
upon the face of the record. Goldsboro v. R. R., ante, 101, 97 S.E. 2d 
486; Muilenburg v. Blevins, 242 N.C. 271, 87 S8.E. 2d 493. This assign- 
ment of error does not present for review the findings of fact or the 
evidence upon which they are based. Merrell v. Jenkins, 242 N.C. 636, 
89 S.E. 2d 242. 

A careful examination of the record discloses that the findings of 
fact made by the court below support the judgment. No error appears 
upon the face of the record. The appeal presents no new question of 
law requiring discussion. 

The judgment of the Superior Court will be upheld. 

Affirmed. 


THE CITY OF REIDSVILLE, a MUNIcIPAL CorPoRATION, v. CHARLES M. 
TURNER anp Wire, CATHERINE LEWIS TURNER, BRUCE H. TUR- 
NER anp Wirt, EDNA G. TURNER, W. O. McGIBBONY, TRUSTEE, AND 
FEDERAL LAND BANK OF COLUMBIA, SOUTH CAROLINA. 


(Filed 22 May, 1957.) 


Appeal by petitioner from Olive, J., 12 September, 1956, Term, of 
RocKINGHAM. 

Proceeding under G.S. Ch. 40 to condemn the fee in 101.18 acres, the 
bottom land on the 323-acre dairy farm of respondents Turner, for use, 
together with other lands, in the construction and maintenance of a 
reservoir in connection with plaintiff’s water system. The other re- 
spondents were joined because of their respective interests under a deed 
of trust on the Turner land. 

The court submitted, and the jury answered, the sole issue raised by 
the pleadings, viz.: “What amount are respondents entitled to recover 
of petitioner, City of Reidsville? Answer: $32,100.00.” 

The judgment entered adjudged that respondents Turner recover 
from petitioner the sum of $32,100.00 and costs, and that ‘‘the full fee 
simple title’ to the land described and condemned in the proceeding 
vested in petitioner. Petitioner excepted and appealed. 


Jule McMichael for petitioner, appellant. 
Frazier & Frazier and Price & Osborne for respondents, appellees. 
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Per CuriAM. The trial was conducted in accordance with the law 
as established by the decisions of this Court. While appellant brings 
forward thirty-one assignments of error, they relate to incidents of 
the trial rather than to basic principles of law. 

Upon conflicting evidence, the amount of compensation to which 
respondents Turner were entitled was determined by the Jury. Careful 
consideration fails to disclose error sufficiently prejudicial to petitioner 
to require a new trial. Having reached this conclusion, it would serve 
no useful purpose to discuss in detail the background and particulars 
of the several assignments. 

No error. 


UTICA FIRE INSURANCE COMPANY v. J. ROMIE SUTTON anp AZILE 
SUTTON. 


(Filed 22 May, 1957.) 


AppeaL by plaintiff from Nimocks, J., October Term 1956 of 
DURHAM. 

This is a civil action instituted by the plaintiff to recover for damages 
growing out of an automobile collision which occurred on South Duke 
Street in the City of Durham, North Carolina, about 2:50 p.m. on 14 
June 1952. 

An automobile belonging to the plaintiff’s insured, Thomas G. Shep- 
herd, was parked on the west side of Duke Street near the curb, headed 
south, and was struck by the car of the defendant J. Romie Sutton while 
being driven south on Duke Street by his daughter, Azile Sutton. 

Azile Sutton is a minor and no guardian ad htem having been ap- 
pointed to represent her, only J. Romie Sutton filed answer. 

The plaintiff’s evidence tends to show that at the time of the collision, 
Azile Sutton was driving said automobile with the permission of her 
father, and just before the collision she was talking to her mother, who 
was a passenger in the car she was driving, and looked up too late to 
avoid hitting the Shepherd car. 

The parties stipulated that the damages to the automobile owned by 
the plaintiff’s insured resulting from the collision were $373.74 and the 
plaintiff paid its insured therefor the sum of $323.74 under the provi- 
sions of its collision policy of insurance and seeks recovery in the 
amount it paid out under its right of subrogation. 

At the close of plaintiff’s evidence the defendant J. Romie Sutton 
moved for judgment as of nonsuit, and the motion was allowed. 

Plaintiff appeals, assigning error. 
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E. K. Powe for plaintiff appellant. 
No counsel contra. 


Per Curiam. The plaintiff excepts to and assigns as error the ruling 
of the court below in sustaining the motion for judgment as of nonsuit. 
A review of the evidence revealed by the record on appeal, including 
the stipulations entered into by the parties, leads us to the conclusion 
that the case should have been submitted to the jury. Hence, the judg- 
ment below is | 
Reversed. 


W. H. DAVIS, VIRGINIA G. DAVIS anp EDWARD B. HOPE, TrustTE£E, vy, 
R. T. WALKER. 


(Filed 22 May, 1957.) 


APPEAL by defendant from McKeithen, S. J., and a jury, October 
Term, 1956, of CUMBERLAND. 

Civil action in trespass. 

The plaintiffs alleged that the defendant sawmill operator in cutting 
timber on lands adjoining theirs wrongfully crossed the boundary line 
and cut and removed valuable timber from their lands. The defendant 
denied the material allegations of the complaint and pleaded the statute 
of limitations and estoppel. All issues raised by the pleadings were 
submitted to the jury and answered in favor of the plaintiffs. From 
judgment on the verdict awarding the plaintiffs damages in the sum of 
$3,116.00, the defendant appeals. 


Robert H. Dye for defendant, appellant. 
Oates, Quillin & Russ for plaintiffs, appellees. 


Per CurtaM. The defendant has brought forward eight assignments 
of error. They relate to the reception and exclusion of evidence and to 
the charge of the court. All of them have been carefully examined, 
and when tested by settled principles of law, no prejudicial error is 
revealed. None of the assignments presents any new question of law 
requiring discussion. 

The defendant moved in this Court for a new trial on the ground of 
newly discovered evidence. The motion and supporting affidavits have 
been examined. The facts presented, when tested by the controlling 
principles of law, fail to disclose sufficient merit to justify a new trial. 
The motion is denied. 

In the trial below we find 

No error. 
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SAMUEL H. JOHNSON, ANCILLARY ADMINISTRATOR OF THE ESTATE OF ERNEST 


1, 


2. 


3. 


4, 


5. 


L. WILBORN, PLaintirF, v. SANFORD W. CATLETT, Originat DEFEND- 
ANT, AND J. P. STEVENS & COMPANY, INC., anp JAMES A. PATTER- 
SON, ADDITIONAL DEFENDANTS. 


(Filed 7 June, 1957.) 


Evidence § 3— 


Our courts are required to take notice of the law of the United States 
or any other State or Territory of the United States, or of the District of 
Columbia, or of any foreign country, when any question arises as to such 
law in an action instituted in this State. G.S. 8-4. 


Constitutional Law § 28— 


An award of the Industrial Commission of another State is binding on 
claimant and is res judicata as to liabilities under the Act, and must be 
given full faith and credit in this jurisdiction. Constitution of the United 
States, Article 4, section 1. 


Master and Servant § 41— 


Under the Virginia Compensation Act an employee may not maintain 
a suit against a fellow employee for injuries cognizable under the Act. 


Torts § G6— 


In order for a defendant in a tort action to have a third party joined for 
contribution under G.S. 1-240, it is necessary that plaintiff, had he desired 
to do so, could have joined such additional party. 


Same: Master and Servant § 41—Third person tort-feasor sued by per- 


sonal representative of deceased employee may not join employer and 
fellow employee for contribution. 


The personal representative of a deceased employee sued the third person 
tort-feasor in an action instituted in this State. Such defendant had the 
employer and a fellow employee of the deceased employee joined for con- 
tribution. The additional defendants filed written motions and answers 
to the cross-action alleging that the deceased was employed in another 
State, that the injury came within the purview of the Compensation Act 
of such State, and that award had been entered therein adjudicating the 
liabilities of the additional defendants for the death. Held: Since an 
employee cannot sue a fellow employee for injuries cognizable under the 
Compensation Act of the Sister State, plaintiff could not have maintained 
the action against either of the additional defendants at the time the action 
was instituted, and motions of the additional defendants to strike the 
cross-action was properly allowed. 


AppEAL by defendant Sanford W. Catlett from Seawell, J., October 


Term 1956 of WAKE. 


Civil action instituted on 9 May 1956 against Sanford W. Catlett to 


recover for the wrongful death of plaintiff’s intestate, Ernest L. Wilborn. 


The defendant Catlett filed an answer and set up a cross-action 


against J. P. Stevens & Company, Inc. and James A. Patterson and 
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procured an order on 25 July 1956 making them additional parties 
defendant pursuant to the provisions of G.S. 1-240. 

These additional defendants filed written motions to strike the cross- 
action from the answer of Catlett and to dismiss as to the additional 
defendants on the ground that the defendant J. P. Stevens & Company, 
Inc. had settled its liability to plaintiff’s intestate under the provisions 
of the Virginia Workmen’s Compensation Act and, therefore, neither it 
nor its employee, James A. Patterson, can be sued as a joint tort-feasor 
of the original defendant. The additional defendants likewise filed 
answers to the cross-action and set up the provisions of the Virginia 
Workmen’s Compensation Act and the final award thereunder as a plea 
in bar of any recovery in this action against these additional parties on 
the cross-action on the ground that there is no common liability on 
these additional defendants with the original defendant to the plaintiff. 

Counsel for the original defendant and counsel for the additional 
defendants entered into the following stipulations: 

“1. That on the 6th day of December 1954 James A. Patterson was 
an employee of J. P. Stevens & Company, Inc. in the capacity of Super- 
intendent of its plant at South Boston, Virginia, and Ernest L. Wilborn 
was likewise an employee of said J. P. Stevens & Company, Inc. in the 
capacity of a departmental Supervisor in said South Boston, Virginia 
plant. 

“2. That on said date, said James A. Patterson and Ernest L. Wil- 
born, accompanied by two other emplovees of J. P. Stevens & Company, 
Inc., left South Boston, Virginia, in an automobile owned and operated 
by James A. Patterson, for the purpose of visiting the plant of J. P. 
Stevens & Company, Inc. at Wallace, N. C. on matters arising out of 
and in the scope of their employment. 

“3. That while traveling along Highway 15A between Creedmoor 
and Raleigh, N. C., the said automobile of the said James A. Patterson 
was in a collision with an automobile owned and operated by Sanford 
W. Catlett. As a result of the collision, Ernest L. Wilborn received 
injuries from which he died. 

“4. That at the time of said collision, the said J. P. Stevens & Com- 
pany, Ine. and its employees, James A. Patterson and Ernest L. Wil- 
born, had accepted and were operating under the Virginia Workmen’s 
Compensation Act. 

“5. That subsequent to the death of said Ernest L. Wilborn, an agree- 
ment was entered into between J. P. Stevens & Company, Inc. and 
Anna D. Wilborn, the widow and principal dependent of Ernest L. 
Wilborn, providing that upon approval of the agreement by the Indus- 
trial Commission of Virginia, J. P. Stevens & Company, Ine. would pay 
or cause to be paid, and the dependents would accept compensation at 
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the rate of $27.00 per week for a period of three hundred weeks, and 
burial expenses in the sum of $300.00, as benefits due the dependents 
of said Ernest L. Wilborn, pursuant to the terms of said Workmen’s 
Compensation Act of Virginia; that said agreement was approved by 
the Industrial Commission of Virginia on December 30, 1954, prior to 
the institution of this suit and benefits are now being paid pursuant 
thereto; that the recipients of such benefits are the same as are those 
who would receive any recovery in this lawsuit.” 

The court below held that, “neither the additional defendant J. P. 
Stevens & Company, Inc., nor the additional defendant James A. Pat- 
terson is hable to the plaintiff, the Ancillary Administrator of Ernest 
L. Wilborn, for the wrongful death of Ernest L. Wilborn; and that 
there exists no common liability as joint tort-feasors between the said 
Sanford W. Catlett and either J. P. Stevens & Company, Inc. or James 
A. Patterson; and that neither J. P. Stevens & Company, Inc., the 
employer of plaintiff’s intestate, nor James A. Patterson, fellow em- 
ployee of said Wilborn, can be held lable for contribution as a joint 
tort-feasor to the original defendant, Sanford W. Catlett.” 

The motion to strike the cross-action from the answer of Sanford W. 
Catlett was allowed, and the order making the movants parties to the 
action was vacated. 

Judgment was accordingly entered. The defendant Sanford W. 
Catlett appeals, assigning error. 


Joyner & Howison and Roland C. Braswell for appellant. 
Armistead J. Maupin for J. P. Stevens & Company, Inc., appellee. 
Battle, Winslow & Merrell for James A. Patterson, appellee. 


Denny, J. The question posed for determination is this: Where 
plaintiff’s intestate, a resident of Virginia, employed and working in 
that State under its Workmen’s Compensation Laws, was killed while 
a passenger in a North Carolina automobile accident while temporarily 
in North Carolina in the course and scope of his Virginia employment, 
and an award is made to his beneficiaries by his employer pursuant to 
the Virginia Workmen’s Compensation Act, and thereafter an action 
is begun in North Carolina for wrongful death against the alleged third 
party tort-feasor, may such defendant pursuant to G.S. 1-240 cause 
the driver of the automobile in which plaintiff’s intestate was riding 
and the employer of such driver be joined as joint tort-feasors and seek 
contribution against them when such other driver was a fellow-servant 
of plaintiff’s intestate and the employer was also the employer of plain- 
tiff’s intestate? 
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Section 65-37 of the Virginia Workmen’s Compensation Act, codified 
in Volume 9 of the 1950 Code of Virginia, reads as follows: “The rights 
and remedies herein granted to an employee when he and his employer 
have accepted the provisions of this Act respectively to pay and accept 
compensation on account of personal injury or death by accident shall 
exclude all other rights and remedies of such employee, his personal 
representative, parents, dependents, or next of kin, at common-law or 
otherwise, on account of such injury, loss of service or death.” 

The Supreme Court of Appeals of Virginia, in the case of Griffith v. 
Raven Red Ash Coal Co., 179 Va. 790, 20 S.E. 2d 5380, held that the 
above statute ‘deprives the employee or his personal representative of 
a common-law right of action for damages against the employer in a 
particular class of cases, that is, where the injury or death is from an 
accident arising out of and in the course of the employment, because 
the Act gives to the employee or his dependents in lieu thereof the 
right to an award of compensation.” 

In the case of Feitig v. Chalkley, 185 Va. 96, 38 S.E. 2d 73, it is said: 
“Tt seems clear that it was the legislative intent to make the act exclu- 
sive in the industrial field so that, in the event of an industrial accident, 
the rights of all those engaged in the business would be governed solely 
thereby. The remedies afforded the employee under the act are exclu- 
sive of all his former remedies within the field of the particular business, 
but the act does not extend to accidents caused by strangers to the 
business. If the employee is performing the duties of his employer 
and is injured by a stranger to the business, the compensation pre- 
scribed by the act is available to him, but that does not relieve the 
stranger of his full liability for the loss, and, if he is financially respon- 
sible, there is no reason to cast this loss as an expense upon the busi- 
ness. ... 

“By analogy, loss by damage to an employee caused by the act of 
another employee is a loss within the field of industrial accidents in- 
tended by the act to be borne by industry as an industrial loss without 
opportunity for recoupment. What other meaning can be given to the 
phrase in section 11, ‘those conducting his business’?”’ 

Section 11, referred to in the above case, is now codified as section 
65-99 in the 1950 Code of Virginia, and reads as follows: “Every em- 
ployer subject to the compensation provisions of this Act shall insure 
the payment of compensation to his employees in the manner herein- 
after provided. While such insurance remains in force he or those 
conducting his business shall only be liable to an emplayee for personal 
injury or death by accident to the extent and in the manner herein 
specified.” The employer in this case was so insured. 
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The Virginia Court pointed out in the Feitig case that the North 
Carolina Workmen’s Compensation Act contains a provision similar 
to section 11 of the Virginia Code, and a provision on subrogation 
similar to section 12 (now codified as section 65-38 in the 1950 Code of 
Virginia). The Court observed, however, that in the interpretation of 
provisions similar to those contained in section 11 of the Virginia Act, 
we had not followed the usual construction given to such provisions, 
citing Tscheiller v. Weaving Co., 214 N.C. 449, 199 S.E. 623. Even so, 
we have now adopted the majority view in this respect. See Essick v. 
Lexington, 232 N.C. 200, 60 S.E. 2d 106; Bass v. Ingold, 232 N.C. 295, 
60 S.E. 2d 114; Warner v. Leder, 234 N.C. 727, 69 S.E. 2d 6. 

The Virginia Workmen’s Compensation Act provides that the pay- 
ment of a claim for injury or death by the employer, shall operate as 
an assignment to the employer of any right to recover damages which 
the injured employee or his personal representative or other person 
might have against a third party. It further provides that any amount 
collected by the employer in excess of the amount paid by the employer, 
or for which he is liable, shall be held by the employer for the benefit 
of the injured employee or other person entitled thereto, less such 
amounts as are paid by the employer for reasonable expenses and 
attorney fees. Section 65-38, 1950 Code of Virginia. It is likewise 
provided that these rights shall inure to like extent to an insurance 
carrier when it has paid an employer’s obligation under the Act. Sec- 
tion 65-108, 1950 Code of Virginia. 

Even so, it has been held in Virginia that, notwithstanding the assign- 
ment provisions in the Compensation Act, the employee or his personal 
representative may sue a third party. Fauver v. Bell, 192 Va. 518, 
65 8.E. 2d 575. 

In the last cited case the Virginia Court said: ‘‘The Act does not 
deny an injured employee the right to pursue his action at law against 
a negligent third party. The rights and remedies granted under section 
65-87 are exclusive only as to an employee and his employer, and only 
his right to sue his employer for damages is barred by the acceptance 
of compensation under the Act. Smith v. Virginia Ry. Co., 144 Va. 169, 
131 S.E. 440; Chesapeake & O. Ry. Co. v. Palmer, 149 Va. 560, 140 
S.E. 831; Noblin v. Randolph Corp., 180 Va. 345, 23 S.E, 2d 209.” 

When any question arises as to the law of the United States, or of 
any other State or Territory of the United States, or of the District of 
Columbia, or of any foreign country, this Court 1s required by statute 
to take notice of such law in the same manner as if the question arose 
under the law of this State. G.S. 8-4. See also 28 U.S.C.A., section 
1738, adopted by the Congress of the United States on 25 June 1948. 
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It would seem that the question posed on this appeal requires an 
answer to these questions: (1) At the time this action was instituted, 
could it have been maintained against these additional parties? (2) 
Since the plaintiff’s intestate and the additional parties were bound by 
the exclusive provisions of the Virginia Workmen’s Compensation Act, 
and the claim resulting from the death of plaintiff’s intestate having 
been adjudicated thereunder, can these additional defendants be held 
as joint tort-feasors in this action? It appears that each of these 
questions must be answered in the negative. 

In Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 88 L. Ed. 149, the 
employer employed Hunt in Louisiana as a laborer in connection with 
its business of drilling oil wells. In the course of his employment Hunt, 
a Louisiana resident, was sent to Texas and while working there for his 
employer on an oil well he was injured. He sought and procured in 
Texas an award of compensation for his injury under the provisions of 
its Workmen’s Compensation Law, and the employer’s insurance car- 
rier made the payments as required by the award. Hunt then brought 
a claim for his injury under the Louisiana Workmen’s Compensation 
Law which was more liberal than the Texas law. The employer pleaded 
the Texas award as being res judicata. Hunt, however, obtained a 
judgment pursuant to the provisions of the Louisiana statute, after 
deducting the amount of the Texas payments. The Louisiana Court 
of Appeals affirmed and the Supreme Court of Louisiana refused writs 
of certiorari and review. The Supreme Court of the United States 
granted certiorari. Chief Justice Stone, speaking for the Court, held 
that Hunt was free to pursue his remedy in either State but, having 
chosen to seek it in Texas where the award was res judicata, the full 
faith and credit clause precluded him from again seeking a remedy in 
Louisiana upon the same grounds. It is also stated in the opinion, “A 
compensation award which has become final ‘is entitled to the same 
faith and credit as a judgment of the court.’ See Ocean Acci. & G. 
Corp. v. Pruitt (Tex. Com. App.), 58 S.W. (2d) 41, 44, 45, holding that 
an award is res judicata, not only as to all matters litigated, but as to 
all matters which could have been litigated in the proceeding with 
respect to the right to compensation for the injury.” Cy. Industrial 
Commission v. McCartin, 330 U.S. 622, 91 L. Ed. 1140, and Carroll v. 
Lanza, 349 U.S. 408, 99 L. Ed. 1188. 

We hold that the award made by the Industrial Commission of Vir- 
ginia is binding on the plaintiff in this action and is res judicata as to 
all claims against these additional defendants. Therefore, such award 
must be given full faith and credit in this jurisdiction. Constitution 
of the United States, Article 4, section 1, 28 U.S.C.A., section 1738. 
Furthermore, the Supreme Court of Appeals of Virginia has expressly 
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held that an employee of a business covered by the Virginia Work- 
men’s Compensation Act cannot maintain a suit against a fellow- 
servant for injuries caused by the latter’s negligence. Coker v. Gunter, 
191 Va. 747, 63 S.E. 2d 15; Phillips v. Brinkley, 194 Va. 62, 72 S.E. 2d 
339. We have likewise so held in Essick v. Lexington, supra; Bass v. 
Ingold, supra; Warner v. Leder, supra. 

As to the second question, it is settled law with us that to entitle 
the original defendant in a tort action to have a third party made an 
additional party defendant under the provisions of G.S. 1-240 to enforce 
contribution, the facts must be such that the plaintiff, had he desired 
so to do, could have joined such additional party or parties as defend- 
ants in the action. Hunsucker v. Chair Co., 287 N.C. 559, 75 S.E. 2d 
768; Hobbs v. Goodman, 240 N.C. 192, 81 S.E. 2d 413; Wilson v. Mas- 
sagee, 224 N.C. 705, 32 S.E. 2d 335, 156 A.L.R. 922; Godfrey v. Power 
Co., 223 N.C. 647, 27 S.E. 2d 736, 149 A.L.R. 1188. 

It was pointed out in the last cited case by Stacy, C. J., that, “a con- 
tingent or inchoate right to enforce contribution arises to each defend- 
ant tort-feasor at the time of the institution of the action to recover on 
the joint tort. As long then as the plaintiff’s right to recover in such 
suit remains undetermined, the contingent or inchoate right of each 
defendant tort-feasor to enforce contribution continues, and, on rendi- 
tion of judgment in favor of the plaintiff, this right matures into a 
cause of action. 13 Am. Jur. 51. Thus it 1s rooted in and springs from 
the plaintiff’s suit and projects itself beyond that suit, but it is not 
dependent on the plaintiff’s continued right to sue all the joint tort- 
feasors.” 

In the instant case, however, the plaintiff had no right to bring an 
action at common-law or otherwise against these additional defendants 
at the time this action was instituted. 

In Wilson v. Massagee, supra, Mrs. Verna L. Wilson, administratrix 
of Arthur E. Wilson, brought an action for the wrongful death of her 
intestate who was killed while engaged in his duties as an engineer of 
the Southern Railway Company, against Shirley Massagee and the 
Sinclair Refining Company. The Shell Oil Company and the Southern 
Railway Company were made parties defendant on motion of the orig- 
inal defendants, pursuant to the provisions of G.S. 1-240. The South- 
ern Railway Company moved to dismiss as to it on the ground that the 
rights and obligations of the plaintiff’s intestate to the Southern Rail- 
way Company arose out of and are exclusively controlled and defined 
by the Federal Employers’ Liability Act, the said Act being exclusive 
of all other rights and remedies between said parties in the premises. 
Winborne, J.. now C. J., in speaking for the Court, said: “. .. the 
right of plaintiff to sue the original defendants for damages for the 
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death of her intestate arose upon an entirely separate and distinct 
statute from that under which her right to sue the railway company 
arose. The plaintiff has no right, under the Federal Employers’ Lia- 
bility Act, to sue and maintain an action against the original defend- 
ants, nor does she have any right, under the State statute giving right 
of action for wrongful death, to sue and maintain an action against 
the railway company. Hence, plaintiff did not have a common legal 
right of action against the original defendants and the Railway Com- 
pany.” 

This Court has expressly held that an employer who has discharged 
his obligation to his injured employee or his personal representative, 
under the provisions of our Workmen’s Compensation Act, is not liable 
as a joint tort-feasor to such employee or his personal representative. 
That where such employee or his personal representative brings an 
action at common-law for the employee’s injury or death against a 
third party, a motion of the defendant that the employer of the injured 
or deceased employee be made a party as joint tort-feasor with them, 
should be denied. Brown v. R. R., 202 N.C. 256, 162 S.E. 613; Hoover 
v. Indemnity Co., 202 N.C. 655, 163 S.E. 758; Eledge v. Light Co., 230 
N.C. 584, 55 S.E. 2d 179; Lovette v. Lloyd, 286 N.C. 663, 73 S.E. 2d 
886; Hunsucker v. Chair Co., supra. Since we are required by statute 
to take notice of the provisions of the Virginia Workmen’s Compensa- 
tion Act, we know of no reason why these provisions, which are sub- 
stantially like those in our own Compensation Act, should not be given 
a similar construction as to its bearing on the right to bring in addi- 
tional parties as joint tort-feasors, where the employer of plaintiff’s 
intestate has discharged its liability under the Virginia Act. 

The cases of Farr v. Lumber Co., 182 N.C. 725, 109 S.E. 833; Johnson 
v. R. R., 191 N.C. 75, 131 8.E. 390, and Lee v. Construction Co., 200 
N.C. 319, 156 S.E. 848, cited by the original defendant, are distinguish- 
able and not controlling on the facts revealed on the present record. 

The ruling of the court below is 

Affirmed. 
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LUMBEE RIVER CONFERENCE OF THE HOLINESS METHODIST 
CHURCH, JULIAN RANSOM, BELTON BULLARD, M. L. LOWRY, 
TRUSTEES, CONSTITUTING THE BOARD OF ANNUAL CONFERENCE TRUS- 
TEES OF LUMBEE RIVER CONFERENCE OF THE HOLINESS METH- 
ODIST CHURCH; J. R. LOWRY, as BISHOP AND SUPERINTENDENT OF 
LUMBEE RIVER CONFERENCE OF THE HOLINESS METHODIST 
CHURCH; C. W. OXENDINE, as Pastor or UNion Circuit or LUMBEE 
RIVER CONFERENCE OF THE HOLINESS METHODIST CHURCH, 
AND BRACY LOCKLEAR, TOMMIE CHAVIS ano RUSSELL OXENDINE, 
ON BEHALF OF THEMSELVES AND ALL OTHER MEMBERS OF UNION CHAPEL 
Houiness METHODIST CHURCH, V. FULLER LOCKLEAR, A. A. MAYNOR, 
J. W. JONES, LEONARD JACOBS, anp A. B. LOCKLEAR. 


(Filed 7 June, 1957.) 


1. Religious Societies § 2—Where evidence discloses that church was mem- 
ber of Conference and bound by its Book of Discipline, instruction as to 
right to control property based on congregational organization, is error, 


In an action to restrain defendants from interfering with plaintiffs’ use 
of church property for the benefit of the ministry and membership of plain- 
tiff Church Conference, it is error for the court to charge the rights of the 
parties to the control of the property predicated upon a finding that the 
Church was a sovereign and independent body, had reserved the right to 
withdraw from the Conference, and had exercised such right, and upon 
whether the deed to the Conference was executed without due authority 
of the congregation of the Church, when all of the evidence, including the 
stipulations of the parties, is to the effect that the Church was a member 
of the Conference and bound by its Book of Discipline, and there is no 
evidence that the Church had reserved the right to withdraw from the 
Conference or, if it had reserved such right, that it had exercised it, and 
it further appearing that the question of the ownership of the legal title 
of the church property had no bearing upon the use of the property under 
the rules and regulations laid down in the Book of Discipline. 


2. Trial § 54%— 
A stipulation entered into by counsel for plaintiffs and defendants dur- 
ing the progress of the trial is conclusive and puts to an end any conten- 
tion to the contrary. 


8. Religious Societies § 2~— 


Where trustees holding title to property for the benefit of a particular 
church convey the property to the conference of the church, ordinarily the 
conference must hold such title for the use and benefit of the church and 
not the conference. 


4, Trial § 29— 


If all the evidence upon the trial tends to support plaintiffs’ right to 
relief, plaintiffs are entitled to a peremptory instruction in their favor. 


APPEAL by plaintiffs from Mallard, J., January Civil Term 1957 of 
RosEsON. 
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This is an action in which the plaintiffs seek injunctive relief against 
the defendants, to restrain them from interfering with the plaintiffs’ 
use of the Union Chapel Holiness Methodist Church property for the 
benefit of the ministry and membership of the Lumbee River Confer- 
ence of the Holiness Methodist Church. 

On 30 April 1860, Jesse Oxendine conveyed a 4-acre tract of land in 
Robeson County, on which the Union Chapel Holiness Methodist 
Church is located, to James Oxendine, Hugh Oxendine and Robert 
Chavis and their successors in office, in trust, for the use and benefit 
of the Union Chapel Church, a religious society. 

Thereafter, a church building was constructed on the 4-acre tract 
of land, and in 1900 the Lumbee River Conference of the Holiness 
Methodist Church, hereinafter called Conference, was organized. The 
organization was perfected by three churches, to wit, Union Chapel, 
Hopewell and New Prospect. The meeting was held in the Union 
Chapel Church, which is called the ‘‘mother church” of the Conference. 
Additional churches, to wit, Cherokee Chapel, New Bethel, Macedonia 
and Riverside have been formed since. At present the Conference con- 
sists of the seven above-nained churches, with a total membership of 
approximately six hundred. 

Some time later, the building on the Union Chapel Church land was 
burned and the congregation proceeded to construct at another site, 
some one-half mile therefrom, another house of worship which was 
used until about 1923, and the church at the new site was known as 
Union Grove Church. The congregation that built the Union Grove 
Church was the congregation of the Union Chapel Church, and the 
same congregation rebuilt at the old site and moved into the present 
Union Chapel Church in 1923. During the period when the Union 
Chapel Church congregation was meeting at a different site, 1t remained 
a member of the Conference. 

When the trustees of the Union Chapel Church began cutting timber 
on the original 4-acre site for the purpose of constructing a house of 
worship thereon, by reason of an affiliation of that church with a Con- 
ference of the regular Methodist-Episcopal Church prior to 1900, cer- 
tain parties purporting to be trustees of the Union Chapel Methodist- 
Episcopal Church, brought an action in 1921 in the Superior Court of 
Robeson County against nine defendants, all members of the Union 
Chapel Church, to restrain them from trespassing upon the 4-acre tract 
of land conveyed to the trustees for the use and benefit of the Union 
Chapel Church, a religious society. The court held “that Paisley Lock- 
lear, George F. Spaulding and Duckery Jones, trustees of Union Chapel 
Church, a religious society, are the owners in fee simple and are entitled 
to the immediate possession of the following described ]and and prem- 
ises, to wit (describing by metes and bounds the 4-acre tract of land 
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conveyed by Jesse Oxendine to trustees for the use of the Union Chapel 
Church).” 

The Conference operates in accordance with what is called the Disci- 
pline of the Holiness Methodist Church, hereinafter referred to as the 
Book of Discipline. The Book of Discipline was admitted in evidence 
without objection as plaintiffs’ Exhibit No. 1 and it was stipulated by 
counsel that ten copies of the Book of Discipline were to be filed with 
the Clerk of the Supreme Court for the use of the Court in lieu of print- 
ing the same in the record on appeal. 

The plaintiffs introduced in evidence, without objection, the official 
journals or minutes of the annual sessions of the Conference for the 
years, 1923, 1924, 1926, 1937, 1947, 1954, 1955 and 1956. Counsel stipu- 
lated that such journals shall be made a part of the record and for- 
warded to the Clerk of the Supreme Court in lieu of printing the con- 
tents thereof in the record. 

The plaintiffs likewise introduced in evidence a deed dated 24 No- 
vember 1922 and recorded in the office of the Register of Deeds of 
Robeson County on the same date, executed by Paisley Locklear, 
George F. Spaulding, and Duckery Jones, trustees of the Union Chapel 
Church, a religious congregation, to Z. R. Jacobs, C. C. Lowry and J. R. 
Lowry, as trustees of Lumbee Conference of the Holiness Methodist 
Church, a religious society or association, for “the use and benefit of 
the ministry and membership of the Holiness Methodist Church, sub- 
ject to the discipline, usage and ministerial appointments of said church 
as from time to time authorized and declared.” 

The Book of Discipline provides: ‘There shall be a Board of Annual 
Conference Trustees of the Holiness Methodist Church composed of 
three members. This board shall be elected at each Annual Session 
and must be members of the Annual Conference. Vacancies shall be 
filled by the Bishop. Dutizes: The Annual Conference Trustees shall 
receive, collect, and hold in trust for the benefit of the Conference any 
donations, grants of land, or other Conference property or bequeaths 
(sic), ete. They shall constitute the Conference Building Committee. 
The Board of Conference Trustees shall dispose of Conference property 
by order of the Conference.” 

Likewise, it provides: “The Church Board of Trustees shall look 
after the Church and Property and protect religious gatherings. Trus- 
tees of our churches have no right, by virtue of their office, to permit 
them to be used for other than religious purposes. 

“Each church shall have a Board of Trustees composed of three mem- 
bers elected annually by the Quarterly Conference through the recom- 
mendation of the Pastor.” 

The Book of Discipline provides for a Cabinet composed of the 
Bishop, or presiding officer of the annual sessions, and the Conference 
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delegates, which appoints the preachers to the pastoral charges. The 
Conference divides the churches into Circuits. The Union Chapel 
Church and New Prospect compose Union Circuit. Under the plan of 
the Conference, the delegates to the annual sessions are elected by the 
Fourth Quarterly Conference of the local church, rather than by the 
congregation of such church. 

The evidence tends to show that at the annual session of the Con- 
ference, 8-11 November 1956, Reverend C. W. Oxendine was appointed 
pastor of the churches composing the Union Circuit. According to the 
evidence, the appointment was made in the usual and customary man- 
ner which had been followed since 1900. The evidence further tends 
to show that the defendants prevented the duly appointed pastor from 
occupying the pulpit on Sunday morning, 18 November 1956, and since 
that time, not because of any irregularity in his appointment or be- 
cause the membership of Union Chapel Church did not want him as 
pastor, but because of a controversy that arose prior to the meeting of 
the Annual Conference in 1956 over the deed that was executed by the 
trustees of the Union Chapel Church to the trustees of the Conference 
in 1922, The defendants contend that they did not discover that such 
deed had been executed until some time in 1955, and they want the 
title to the property to be put in the name of the trustees of the Union 
Chapel Church; and for the further reason that the defendant Fuller 
Locklear had entered into an agreement with the Bishop that the title 
to the property might be left in the name of the Conference trustees if 
the Bishop would admit a certain minister of another denomination, 
to wit, Howard Oxendine, to the Conference and assign him to the 
Union Circuit as an assistant pastor under the Reverend C. W. Oxen- 
dine, who was then pastor of that Circuit. The minister under con- 
sideration joined the Union Chapel Church, but, according to the testi- 
mony of the defendant Fuller Locklear, the Bishop had broken the 
agreement and had not given the new minister the assignment promised. 

It is alleged in the defendants’ answer that on 22 September 1956, the 
membership of the Union Chapel Church met in a business session and 
voted by a substantial majority to set up its own church program, 
conduct its own affairs, including calling a pastor and affiliating with 
such groups as it might thereafter desire, and that at said meeting it 
elected A. A. Maynor, J. W. Jones and Leonard Jacobs as trustees of 
the Union Chapel Church. 

The defendant A. A. Maynor testified, “That deed had its place in 
the controversy. Come to be dissatisfactory when it was learned that 
the church had the deed. The preacher had something to do with the 
dissatisfaction; wound up by objecting to the deed when the preacher 
they wanted didn’t go in. Some agreed to buy an automobile for the 
pastor and wanted the church to pay for it; and that is the way the row 
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started. The beginning place with me was the deed. The beginning 
place with the controversy was paying for the automobile for the fellow 
they wanted to be the preacher. The preacher they wanted and paying 
for the automobile for was Howard Oxendine. They wanted Howard 
Oxendine as assistant pastor; they did not want him for full-time 
pastor.” 

At the close of all the evidence, counsel for the plaintiffs and the 
defendants stipulated “that Union Chapel Holiness Methodist Church 
is a member of the Lumbee River Conference of the Holiness Meth- 
odist Church.” Issues were submitted and answered as follows: 

“1, Is Union Chapel Holiness Methodist Church a connectional 
form of church within the Lumbee River Conference of the Holiness 
Methodist Church? Answer: No. 

“2. Are the plaintiffs, and those united with them, entitled to the use 
and occupancy of the premises of Union Chapel Holiness Methodist 
Church for the benefit of the ministry and membership of the Lumbee 
River Conference of the Holiness Methodist Church without inter- 
ference from the defendants? Answer: No.” 

From the judgment entered on the verdict the plaintiffs appeal, 
assigning error. 


Varser, McIntyre, Henry & Hedgpeth and McKinnon & McKinnon 
for plaintiffs appellant. 
Britt, Campbell & Britt for defendants appellee. 


Denny, J. It is not contended that the title to the property on 
which the Union Chapel Holiness Methodist Church, hereinafter called 
Union Chapel Church, is located has been put in issue in this case so 
as to require an adjudication thereof. Simmons v. Allison, 118 N.C. 
763, 24S.E. 716. It is apparent, however, that the defendants’ refusal 
to permit the pastor assigned to the Union Circuit, which is composed 
of the Union Chapel and New Prospect Churches, to hold services in 
the Union Chapel Church, is bottomed on a deliberate and planned 
course of conduct on the part of the defendants to force the Conference 
to put the title to the 4-acre tract of land, on which the Union Chapel 
Church is located, in the trustees of the Union Chapel Church rather 
than to permit the title to remain in the trustees of the Conference, or 
in lieu of such change, to force the Bishop of the Conference to approve 
and designate Howard Oxendine as assistant pastor of the Union Chapel 
Church. Some of the defendants so testified. 

The defendants contend that the Union Chapel Church is a sovereign, 
independent, congregational church. Even so, it was stipulated in the 
trial below that such church is a member of the Conference. And it 
appears from the evidence disclosed by the record, including the Book 
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of Discipline, pursuant to which the Union Chapel Church has been 
governed since 1900, that such church is not independent or congrega- 
tional in its form of government, but that it is an integral part of the 
connectional system adopted by the Conference to which it belongs. 
Simmons v, Allison, supra. 

According to the undisputed evidence in the trial below, this church 
has continuously, since 1900, been subject to assessment by the Con- 
ference for payment of certain obligations of the Conference; that 
under the rules and regulations as laid down in the Book of Discipline 
for the conduct of the Conference and its member churches, the trustees 
of the local church must be elected not by the local congregation but 
by the Quarterly Conference. The Cabinet of the Conference appoints 
the pastors; the pastor of a Circuit appoints the Class leaders in the 
local church or churches. In fact, the church government of the Con- 
ference makes no provision for the congregations of the member 
churches to take any official action on any matter affecting the pastors, 
officers, or the local leaders thereof. The officers of the local church 
are elected upon recommendation of the pastor by the Quarterly Con- 
ference of such church, which Conference is composed of designated 
officials of that church. Such procedure is in no sense in accord with 
the customs and practices of a congregational church. Reid v. Johnston, 
241 N.C. 201, 85 S.E. 2d 114; Dix v. Pruitt, 194 N.C. 64, 188 S.E. 412; 
Windley v. McCliney, 161 N.C. 318, 77 S.E. 226. 

While as pointed out in the statement of facts herein, the defendants 
allege in their answer, “That on 22 September 1956 the membership 
of Union Chapel Church met in a business session and after due con- 
sideration voted by a substantial majority to thereafter set up its own 
church program, conduct its own affairs, including the calling of its 
pastor and affiliating with such groups as it may desire,” and that at 
said meeting it elected A. A. Maynor, J. W. Jones and Leonard Jacobs 
as trustees of the Union Chapel Church, the defendants offered no 
evidence whatsoever in support of any of these allegations. 

The plaintiffs except to and assign as error the following portion of 
the charge to the jury: “Gentlemen of the jury, if the congregation of, 
and the Union Chapel Church, or Union Chapel Holiness Methodist 
Church is a sovereign, independent body, that is, if it has a congrega- 
tional type of church government, that is, that it is an independent 
body, one within which the individual congregation selects its officers 
and establishes its rules and regulations, and if it were voluntarily and 
temporarily acting within a larger body, with the reserved right to 
withdraw therefrom, and if the deed dated November 24, 1922, was 
executed by the Trustees of the Union Chapel Church to the Trustees 
of the Lumbee River Conference of the Union Chapel Holiness Meth- 
odist Church, and was executed and delivered without due authority 
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of the congregation of the said Union Chapel Church, and if the con- 
gregation of the Union Chapel Church has exercised such reserved right 
and withdrawn from the Lumbee River Conference of the Holiness 
Methodist Church, then you will answer this issue NO.” 

We think this assignment of error is well taken and must be upheld 
for the following reasons: (1) There was no evidence adduced in the 
trial below sufficient to support a finding that the Union Chapel Church 
iS a sovereign, independent body. (2) Irrespective of who is entitled 
to hold the legal title to the land on which its house of worship is 
located, such controversy does not affect or change the rules and regu- 
lations laid down in the Book of Discipline for the government of the 
Conference and the member churches composing the Conference. (3) 
There is no evidence on this record tending to show that the Union 
Chapel Church reserved the right to withdraw from the Conference, 
or if it did reserve such right that it has exercised that right and with- 
drawn from the Conference. 

The stipulation entered into by counsel for plaintiffs and the defend- 
ants, set out hereinabove, with respect to the membership of the Union 
Chapel Church in the Conference, is binding on the defendants and 
conclusively puts to an end any contention on their part that such 
church had theretofore withdrawn from the Conference. Clapp v. 
Clapp, 241 N.C. 281, 85 S.E. 2d 153; Turner v. Livestock Co., 179 N.C. 
457, 102 S.E. 849; Stansbury, N. C. Law of Evidence, section 166. 

While under the present state of the pleadings the question of title 
is not before us for adjudication, it would seem that if the trustees of 
the Union Chapel Church executed the deed referred to in the statement 
of facts, in 1922, to the Conference trustees without the knowledge or 
approval of the Union Chapel Church, the Conference, unless there is 
some ground by which the Union Chapel Church is estopped, would 
have no right to hold such property for the use and benefit of the Con- 
ference but would be required to hold it for the use and benefit of the 
Union Chapel Church, for whose benefit it was originally conveyed. 
Wheeless v. Barrett, 229 N.C. 282, 49 S.E. 2d 629; Western N.C. Con- 
ference v. Tally, 229 N.C. 1,47 8.E. 2d 467. 

There is no evidence revealed on the record before us which, in our 
opinion, is sufficient to Justify a denial of the relief sought by the plain- 
tiffs. Therefore, the judgment entered below will be vacated and the 
cause remanded for another hearing. Furthermore, if upon such hear- 
ing, upon the pleadings and issues as now cast, the evidence is sub- 
stantially in accord with that adduced in the trial below, the plaintiffs 
will be entitled to have the court give a peremptory instruction on each 
issue. Reynolds v. Earley, 241 N.C. 521, 85 S.E. 2d 904; Shelby v. 
Lackey, 236 N.C. 369, 72 S.E. 2d 757; McIntosh, N. C. Practice and 
Procedure (2nd Ed.), section 1516. 
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The plaintiffs are entitled to a new trial and it is so ordered. 
New trial. 


MARTHA BH. GREGG v. MILDRED B. WILLIAMSON, B. W. WILLIAMSON 
AND JOHN SAMUEL WILLIAMSON. 


(Filed 7 June, 1957.) 
1. Mortgages § 17—— 


Mortgagees take the legal title to the property only as security for pay- 
ment of the debt. 


2. Same— 


After default, mortgagees are entitled to possession solely for the pur- 
pose of assuring payment of the debt or performance of the other condi- 
tions of the mortgage, and the estate of the mortgagees is a determinable 
fee terminating the instant the debt is paid or other condition of the mort- 
gage performed. 


8. Mortgages § 830b—— 


Upon the death of the mortgagee the right to exercise the power of sale 
passes to his personal representative and not his heirs. G.S. 45-4. 


4. Mortgages § 21— 


Where two of the three mortgagees assign the mortgage to the third 
mortgagee, the assignment transfers the debt only and does not pass any 
title to the land. 


&. Mortgages § 30b— 


Where there are three mortgagees named in the instrument, the power 
of sale can be exercised only by all of the surviving mortgagees, and, noth- 
ing else appearing, deed of one of the mortgagees can have no validity as 
a foreclosure deed even if it purports to be such. 


6. Mortgages § 25— 


Where a mortgagee conveys the legal title, the grantee is a mere trustee 
of the title conveyed, chargeable with a duty to both the owner of the 
equity and the owner of the debt secured by the instrument, and he has no 
authority sua sponte to sell or demand possession even upon default. 


7. Mortgages § 16— 

The mortgagor is the owner of the land subject to the debt and the right 
of foreclosure to satisfy same, and even after default, he is entitled to the 
rents and profits until the mortgagee takes possession, and may convey the 
equity of redemption. 


8. Limitation of Actions § 3-—— 


The General Assembly may make a statute of limitations applicable to 
pre-existing contractual obligations provided a reasonable time is allowed 
for the enforcement of such rights prior to the bar. 
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9. Mortgages § 30i1(2)— 

The 1945 amendment to G.S. 45-37(5) providing that the statute should 
apply to pre-existing mortgages, but allowing one year from the ratification 
of the Act during which the owners of the debts might proceed to fore- 
closure or make marginal entry on the instrument that the debt is still 
outstanding, is constitutional. 


10. Same: Appeal and Error § 4—— 


The holder of the legal title as security for a debt has no right to demand 
possession or foreclose the instrument until requested to do so by a party 
secured, and therefore the trustee, in the absence of a showing of such 
request, is not the party aggrieved by, and may not appeal from, a judg- 
ment declaring that under G.S. 45-37(5) the right to possession and the 
right to foreclose were barred. G.S. 1-271. 


JOHNSON, J., concurring. 


AppraL by plaintiff from McKeithen, S. J.. November 1956 Special 
Term of RicHMOND. 

The complaint alleges that plaintiff is the owner of a lot in Hamlet 
which she specifically describes, that the defendants are also asserting 
title thereto, that plaintiff and defendants trace title to a common 
source, that plaintiff’s chain of title which is detailed in the complaint 
is superior to defendants’ chain of title which is likewise detailed in the 
complaint. She prays that she be adjudged the owner in fee simple, 
and the claim asserted by defendants be declared a cloud on her title. 

Defendants answered, admitting that they claim title to the lands 
described in the complaint, basing their claim on the deeds referred to; 
that they purchased the property in good faith and for value; that 
plaintiff’s claim is based on a mortgage conclusively presumed by G:S. 
45-37 (5), as amended in 1945, to have been paid prior to their purchase. 
They pray that they be adjudged the owners and plaintiff’s claim 
adjudged a cloud on their title. 

A jury trial was waived. The court found the following facts: On 
16 August 1921, Minnie Mae Pate was the owner of the land in contro- 
versy. On that date she executed a mortgage in usual form conveying 
said lot to W. H. H. Bagwell, J. R. Gordon, and E. L. Sanford to secure 
an indebtedness of $800 payable in installments, the last of which be- 
came due 16 December 1928. The mortgage was duly recorded in 
December 1922. On 11 May 1923 Bagwell and Sanford made a mar- 
ginal entry on the recorded mortgage reading: ‘‘For value received we 
hereby transfer and assign the within mortgage deed from N. J. Pate 
and wife, to J. R. Gordon without recourse.” The mortgage has never 
been foreclosed. On 25 April 1925, J. R. Gordon individually executed 
a warranty deed in regular form to 8. Alexander Gregg purporting to 
convey the lot in controversy. This deed was recorded 25 May 1926. 
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On 21 December 1927, S. Alexander Gregg executed a deed to plaintiff 
purporting to convey this lot. The deed to plaintiff was recorded 23 
February 1927 (sic). On 3 June 1950, Minnie Mae Pate conveyed the 
land in controversy by regular warranty deed to Glyde M. Pate. The 
deed was recorded 7 June 1950. Revenue stamps on the record indicate 
the consideration was $1,000. On 4 May 1951, Glyde M. Pate and 
wife, by general warranty deed, conveyed the land to defendants who 
paid $1,500 therefor. The lot is unimproved. No one has actual pos- 
session. Taxes have been paid thereon by plaintiff and those under 
whom she claims and taxes have likewise been paid by defendants and 
those under whom they claim. No affidavit by the holder of any of the 
notes secured by the mortgage from Minnie Mae Pate to Bagwell, 
Gordon, and Sanford has ever been filed for record in Richmond County 
nor has any marginal entry ever been made on the record of said mort- 
gage indicating that any part of the debt originally secured remains 
unpaid. Glyde M. Pate and defendants employed counsel to examine 
the title to the property before they made their respective purchases, 
and they were furnished by their counsel certificates that the property 
was free and clear of all encumbrances. 

Based on his findings of fact, the court concluded as a matter of law 
that the notes secured by the mortgage of 16 August 1921 were, as to 
the defendants, presumed to have been paid and that the defendants 
had good title to the land. Thereupon judgment was entered adjudging 
the defendants the owners of the lands in controversy and directing 
the register of deeds to make marginal entry on the record of the mort- 
gage from Minnie Mae Pate to Bagwell and others that it was canceled 
by the judgment rendered. Plaintiff excepted to the judgment and 
appealed. 


Sanford, Phillips, McCoy & Weaver for plaintiff appellant. 
A. A. Reaves and Jones & Jones for defendant appellees. 


Ropman, J. No exceptions are taken to the findings of fact. Indeed, 
they substantially conform with the allegations of the complaint. Do 
these findings suffice to support the judgment? Plaintiff insists that 
to apply G.S. 45-37(5), as amended in 1945, would impair the obliga- 
tion of the Pate mortgage given in 1921, in violation of Art. I, sec. 10(1) 
of the Constitution of the United States. This assertion necessitates 
an understanding of the rights which plaintiff could assert without 
regard to the statute, what the statute does, and its effect, if any, on 
plaintiff’s rights. 

When Minnie Mae Pate executed her mortgage in August 1921 to 
W. H. H. Bagwell, J. R. Gordon, and E. L. Sanford to secure the pay- 
ment of her note, the legal title to the land vested in the mortgagees, but 
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this title vested in them only as security for the payment of the debt. 
Bank v. Lumber Co., 193 N.C. 757, 138 8.E. 125; Stevens v. Turlington, 
186 N.C. 191, 119 S.E. 210; Killebrew v. Hines, 104 N.C. 182; Fraser v. 
Bean, 96 N.C, 327. 

A mortgagee after default is entitled to possession of the mortgaged 
premises, and, to secure possession, may maintain an action against the 
mortgagor. Bank v. Jones, 211 N.C. 317, 190 S.E. 479; Stevens v. Tur- 
lington, supra; Wittkowski v. Watkins, 84 N.C. 456; Hemphill v. Ross, 
66 N.C. 477; Fuller v. Wadsworth, 24 N.C. 263; 37 Am. Jur. 211. But 
mortgagee’s right to possession is only for the better security of the debt 
owing to him. When he takes possession he becomes liable “to keep 
such premises in usual repair and to account for the rents and profits 
received, in a settlement of the mortgage debts.” Hemphill v. Ross, 
supra; Anderson v. Moore, 238 N.C. 299, 63 S.E. 2d 641; Morrison v. 
McLeod, 37 N.C. 108. The rents with which a mortgagee or trustee 
in possession is chargeable are applicable as credits on the debt secured 
by the mortgage. Mulls v. Butlding & Loan Assn., 216 N.C. 664, 6 8.E. 
2d 549; Fleming v. Land Bank, 215 N.C. 414,2S8.E. 2d 3. A mortgagee 
has no right to possession except to assure payment of the debt or per- 
formance of other conditions of the mortgage. 

The estate of a mortgagee is a determinable fee terminating the 
instant the debt is paid or other condition of the mortgage is performed. 
Barbee v. Edwards, 238 N.C. 215, 77 S.E. 2d 646; Mfg. Co. v. Malloy, 
217 N.C. 666, 9 S.E. 2d 403; Blake v. Broughton, 107 N.C. 220. 

Upon the death of the mortgagee the right to exercise the power and 
convey the land does not descend to his heirs but passes to his personal 
representative. G.S. 45-4. Transfer of a note secured by a mortgage 
does not pass title to the land nor the power of sale nor the right to 
cancel or release the mortgage. The assignment by Bagwell and San- 
ford to Gordon sufficed to transfer the debt only. It did not pass any 
title to the land. Bank v. Sauls, 183 N.C. 165, 110 8.E. 865; Wilhams 
v. Teachey, 85 N.C. 402. 

The mortgage from Pate to Bagwell, Gordon, and Sanford created 
a joint tenancy. Burton v. Cahill, 192 N.C. 505, 135 S.E. 332; 48 CJS. 
914; 59 C.J.S. 255; 14 Am. Jur. 79; G.S. 45-8. The power of sale given 
by the mortgage could only be exercised by all of the surviving mortga- 
gees. Combs v. Porter, 231 N.C. 585, 58 8.E. 2d 100; Cawfield v. Owens, 
129 N.C. 286. It is not alleged and there is no finding that any of the 
mortgagees are dead. Hence the deed from Gordon, one of the mort- 
gagees, to plaintiff cannot have any validity as a foreclosure deed even 
if it purported to be such. We need not now determine if one of several 
mortgagees holding as joint tenants may terminate the Joint estate and 
create a tenancy in common. Conceding that one of the joint tenants 
had the right to convey his interest in the land which was held merely 
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as security for the debt, his grantee becomes a mere trustee chargeable 
with a duty and responsibility to both the owner of the equity of re- 
demption and the owner of the debt secured by the instrument. 

The trustee must be impartial in the performance of his duties. He 
cannot exercise the power given to him to sell nor the title he holds in 
such manner as to give an unfair advantage to one to the detriment of 
the other. Hatcher v. Williams, 225 N.C. 112, 33 S.E. 2d 617; Mills v. 
Building & Loan Association, supra; Council v. Land Bank, 213 N.C. 
329, 196 S.E. 488. If default exists, he has no authority sua sponte to 
sell or demand possession or otherwise proceed to collect the debt. He 
can only act when authorized by the creditor. Monteith v. Welch, 244 
N.C. 415, 94 8.E. 2d 345; Wynn v. Grant, 166 N.C. 39, 81 S.E. 949. 

Subject to the right of the creditor to have the mortgaged property 
used for the payment of the debt owing to him, the mortgagor is “con- 
sidered as the owner of the land, with an estate therein which ‘may be 
devised, granted or entailed with remainders’ (Lord Hardwicke) and 
which is subject to . . . sale under execution.” Stevens v. Turlington, 
supra; McKinney v. Sutphin, 196 N.C. 318, 145 S.E. 621; Fraser v. 
Bean, supra. He is not a mere tenant of the mortgagee who can be 
dispossessed after default by a summary proceeding in ejectment. Cul- 
breth v. Hall, 159 N.C. 588, 75 S.E. 1096. Even after default a mort- 
gagee who has not taken possession is not entitled to the rents and 
profits. Kistler v. Development Co., 205 N.C. 755, 172 S.E. 418; 
Parker Co. v. Bank, 204 N.C. 432, 168 S.E. 681; Collins v. Bass, 198 
N.C. 99, 150 S.E. 706. 

We now inquire as to what the statute does. 

The cloud created by paid but not released mortgages has called for 
repeated legislative action to facilitate the marketability of land so 
beclouded. Prior to 1870 a release executed by the mortgagee and duly 
recorded was necessary to clear the record. The Legislature of 1870-71, 
by the enactment of c. 217, now in substance G.S. 45-37(1), permitted 
the mortgagee to enter satisfaction of the mortgage on the recorded 
instrument. That of course necessitated a trip to the courthouse by the 
mortgagee or his representative. Twenty years elapsed before author- 
ity was given to the register of deeds to cancel upon presentation of the 
mortgage and notes. What is now G.S. 45-37(2) is in substance the 
provisions of c. 180, P.L. 1891. G.S. 45-37(3) is in substance the pro- 
vision of c. 50, P.L. 1917. 

The Legislature of 1923 deemed it necessary to make further pro- 
vision with respect to old and uncancelled mortgages and to protect 
those who purchased long after the debt had matured. C. 192, P.L. 
1923, furnished the basic provision of G.S. 45-87(5), by creating in 
favor of creditors and purchasers for value from a mortgagor a pre- 
sumption of payment if the purchase was made more than fifteen years 
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after the last installment of the debt was due, unless the person secured 
by the mortgage filed the affidavit or made the marginal entry showing 
that the debt was alive. 

The Act was first construed in Hicks v. Kearney, 189 N.C. 316, 127 
S.E. 205. Defendant sought to apply the Act not only to a mortgage 
given prior to the enactment but to a purchase made prior thereto. 
It was there held that the statute was prospective in its operation and 
had no application to the facts of that case. The interpretation given 
to the Act, that it did not apply to mortgages antedating the ratification 
of that Act has been adhered to. Humphrey v. Stephens, 191 N.C. 101, 
131 S.E. 383; Roberson v. Matthews, 200 N.C. 241, 156 S.E. 496; 
Grocery Co. v. Hoyle, 204 N.C. 109, 167 S.E. 469; Thomas v. Myers, 
229 N.C. 234, 49 S.E. 2d 478. Likewise it has been held that that stat- 
ute was not intended to and did not protect those who purchased within 
fifteen years from the maturity of the debt. Smith v. Davis, 228 N.C. 
172, 45 S.E. 2d 51. 

The Legislature of 1945 deemed it wise to make G.S. 45-37(5) apply 
to mortgages given prior to the 1928 statute. That the Legislature 
regarded the 1923 statute as in effect a statute of limitation is, we think, 
clear from the language of the 1945 statute. It provides that the 1923 
Act shall apply to pre-existing mortgages but allows mortgagees one 
year from the ratification of that statute in which to exercise their 
rights. No violence is done to a contractual right by prescribing a 
period of time in which the right must be exercised, if a reasonable time 
is provided in which the right may be exercised. It is not suggested 
that a period of one year is unreasonably short. The 1945 statute in 
effect said to the owners of debts secured by subsisting mortgages or 
deeds of trust: (1) You may within one year proceed to collect your 
debt by foreclosing by judicial process or under power of sale, or (2) 
you may make marginal entry that your debt is alive and thus avoid 
the effect of the statute; if you fail to do either of these things in the 
time prescribed, any purchaser for value from the mortgagor can assert 
the presumption created against your right to proceed to his detriment. 
The power of the Legislature to prescribe a reasonable time in which 
a creditor may exercise his rights has been repeatedly recognized in our 
decisions. Graves v. Howard, 159 N.C. 594, 75 S.E. 998; Building & 
Loan Assn. v. Jones, 214 N.C. 30, 197 S.E. 618; Strickland v. Draughan, 
91 N.C. 103. 

The power of the Legislature to require recordation or rerecordation 
of mortgages to protect the mortgagor’s right against claim of pur- 
chasers for value has been consistently recognized. Vance v. Vance, 
108 U.S. 514, 27 L. Ed. 808, upheld the constitutionality of a Louisiana 
statute which required the registration of a mortgage in order to have 
validity as against creditors or purchasers from the mortgagor. Exist- 
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ing mortgagees were given less than a year in which to record their 
mortgages. The owner of a mortgage antedating the enactment asserted 
that as to him the application of the statute was unconstitutional as 
impairing the obligation of the contract. The Supreme Court of Louis- 
lana rejected the contention. The Supreme Court of the United States 
affirmed. We think the language of Mr. Justice Miller appropriate to 
this case. He said: ‘We think that the law, in requiring of the owner 
of this tacit mortgage for the protection of innocent persons dealing 
with the obligor, to do this much to secure his own right, and protect 
those in ignorance of those rights, did not impair the obligation of the 
contract, since it gave ample time and opportunity to do what was 
required and what was eminently just to everybody. The authorities 
in support of this view are ample.” Conley v. Barton, 260 U.S. 677, 
67 L. Ed. 456; Turner v. New York, 168 U.S. 90, 42 L. Ed. 392; Evans 
v. Finley, 183 A.L.R. 1318 (Ore.); Realty Corp. v. Kirtley, 74 So. 2d 
876 (Fla.); Shanks v. Blaine’s Heirs, 206 P. 2d 978 (Okla.); Hill v. 
Gregory, 42 S.W. 408 (Ark.); Rombotis v. Fink, 201 P. 2d 588 (Cal.) ; 
Anno. 121 A.L.R. 909; Anno. 158 A.L.R. 1043; 45 Am. Jur. 487; 16A 
C.J.S. 63 et seq. 

G.S. 45-37(5), as originally enacted and as amended in 1945, is of 
no moment or concern to the plaintiff. The statute applies only to the 
holder of the debt evidenced by the notes given by Mrs. Pate in 1921. 
Plaintiff does not claim to be the owner of those notes or assert any 
right thereto; at least no such claim is disclosed by this record. Plain- 
tiff’s right, as we have noted, to demand possession accrues only when 
the owner of the debt so directs. Having no interest in the debt and 
being without authority to act until requested so to do by a party 
secured, plaintiff is not a party aggrieved. The right to appeal is given 
only to a party aggrieved, G.S. 1-271. The appeal is 

Dismissed, 


JoHnson, J., concurring: I concur in the result on the ground that 
the dismissal of plaintiff’s appeal leaves the judgment below in force 
precisely as entered. 

The findings and judgment below effectively and correctly dispose 
of all the issues raised by the pleadings. My vote is to uphold the 
proceedings below and affirm the judgment. 
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HENRY B. SHEARIN vy. DR. JOHN T. LLOYD. 
(Filed 7 June, 1957.) 


Appeal and Error § 5i— 


On exception to judgment of involuntary nonsuit in a trial by the court 
under agreement of the parties, G.S. 1-184, the only question presented is 
whether the evidence, taken in the light most favorable to plaintiff, would 
support findings of fact upon which plaintiff could recover. 


Physicians and Surgeons § 20— 


Evidence to the effect that a surgeon left a foreign substance in the 
patient’s body at the conclusion of an operation, is sufficient to raise an 
inference of negligence and to sustain a finding to that effect. 


Physicians and Surgeons § 18— 


An action for malpractice based on negligence must be instituted within 
three years from the accrual of the cause of action. G.S. 1-15, G.S. 1-46, 
G.S. 1-52(5). 


Limitation of Actions § 16— 


Where defendant aptly pleads a statute of limitations, the burden is on 
plaintiff to show that the action was instituted within the prescribed period. 


Limitation of Actions § 15a— 


Unless tolled by disability or the fraudulent concealment of the cause of 
action, a cause of action for negligent injury ordinarily accrues when the 
wrong is committed giving rise to the right to bring suit, even though the 
damages at that time be nominal and consequential injuries are not and 
could not be discovered until a much later date. 


Physicians and Surgeons § 18— 


A cause of action for malpractice based on the surgeon’s negligence in 
leaving a foreign object in the body at the conclusion of an operation, 
acerues immediately upon the closing of the incision, and such action may 
not be maintained more than three years thereafter even though the con- 
sequential damage from such negligence is not discovered until sometime 
after the operation. 


Same— 


Where there is no evidence that a surgeon attempted to conceal from 
his patient the fact that a foreign substance had been left in the patient’s 
body at the conclusion of the operation, but to the contrary that the sur- 
geon frankly disclosed the facts upon their ascertainment by X-ray less 
than two years after the operation, nonsuit is properly entered in an action 
for malpractice instituted more than three years after the operation, there 
being no evidence of fraudulent concealment. 


Limitation of Actions § 1— 


Statutes of limitation are inflexible and unyielding, and operate without 
reference to the merits of the cause of action. 
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9. Same: Constitutional Law § 10c— 


Even though the purpose of statutes of limitation is to afford security 
against stale demands and not to deprive anyone of his just rights by Japse 
of time, the making of law is the province of the General Assembly, and the 
courts do not have the power to write into a statute of limitations excep- 
tions not therein appearing to prevent the bar of a meritorious cause of 
action. 


APPEAL by plaintiff from Carr, J., November-December Civil Term, 
1956, of FRANKLIN. 

Civil action instituted 14 November, 1955, to recover damages for 
alleged malpractice, wherein defendant, answering, denied negligence 
and in addition pleaded the three year statute of limitations. Upon 
waiver of jury trial, the court, at the close of plaintiff’s evidence, entered 
judgment of involuntary nonsuit. 

Plaintiff, in support of his allegations, offered evidence, which, in 
summary, tends to establish the facts stated below. 

Defendant is a duly licensed and registered physician and surgeon, 
engaged in the practice of his profession in Louisburg, N. C. 

On 20 July, 1951, plaintiff, then in pain, consulted a doctor in Youngs- 
ville, who sent him to defendant. After examination and diagnosis, 
defendant, on that date, at Franklin Memorial Hospital, operated, 
removing plaintiff’s appendix. 

At defendant’s request, the hospital radiologist made X-ray films 
before the operation and also a few days thereafter. 

Plaintiff was in the hospital some 13 days. During this period, he 
was treated by defendant. Thereafter, as directed by defendant, plain- 
tiff returned to defendant for checkups. At first, defendant examined 
plaintiff each week, thereafter less frequently, the last examinations 
being a six-months checkup and a twelve-months checkup. On these 
occasions, plaintiff’s symptoms were discussed; and the examination 
by defendant was by manipulation in the area of the incision. No addi- 
tional X-ray pictures were taken until the occasion mentioned below. 

At the time of the six-months checkup, plaintiff felt pain in the area 
of his operation, something “kind of scratching, rubbing” in him; but 
he did not tell defendant “about that right then.”’ His then complaint 
was to the effect that his side was feeling uncomfortable. At the time 
of the twelve-months checkup, plaintiff complained to defendant that 
“it was getting sore, a little knot coming in there in my side, right in 
that incision.” At each checkup, defendant advised plaintiff in effect 
that he thought plaintiff was going to be all right, that it took some 
time for a man of his age (plaintiff was 59 at the time of the trial) “to 
heal up and get tough.” 

Plaintiff next saw defendant on Saturday, 15 November, 1952. Then 
plaintiff complained to defendant that “the knot had got kind of red 
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and... larger,” and that it throbbed and pained him at night to such 
extent that he could not sleep. Defendant, after examining plaintiff, 
told him; “It is something wrong.” 

As instructed by defendant, plaintiff returned on Monday, 17 Novem- 
ber, 1952, when the hospital radiologist, at defendant’s request, made 
additional X-ray films. Plaintiff was advised to return the next day, 
thus allowing time for the X-ray films to dry. 

The X-ray films then made, included, for the first time, lateral as 
well as anterior-posterior films. These X-ray films, particularly the 
lateral films, disclosed in plaintiff’s abdominal area a twisted opaque 
marker, of the kind put in a lap-pack so that the presence of a lap-pack 
in the body would show on an X-ray film. 

Upon plaintiff’s return on Tuesday, 18 November, 1952, he expressed 
to defendant his fear that he had a cancer. In plaintiff’s words: “. . . 
when I went back he showed the x-ray to me, and he said it was to his 
sorrow and my goodness it won’t a cancer. He showed the x-ray to me 
and he said it is that gauze or sponge or something that was left in 
there.” 

On Wednesday, 19 November, 1952, defendant operated on plaintiff, 
removing the lap-pack. Plaintiff stayed in the hospital six days. Upon 
leaving, defendant gave plaintiff some medicine to ease him and told 
him to come back. On the night of 25 December, 1952, a knot “right in 
the incision . . . rose up and bursted.” This released pus and tempo- 
rarily eased plaintiff’s pain. This development was reported to de- 
fendant. He dressed plaintiff’s side and instructed him that, if such a 
knot should form again, plaintiff should come to defendant, if possible, 
before it burst. 

Another such knot did occur on or about 17 January, 1953, and plain- 
tiff went to defendant. Defendant “lanced or slit it open and put a 
tube in it, . . .” Later, the tube “worked itself back out .. .” 

On 9 May, 19538, after another such knot had formed, plaintiff went 
again to defendant. Plaintiff testified: “... Dr. Lloyd said there 
is just one more thing I am going to try, and if that don’t work I am 
going to send you somewhere else to another hospital, so he operated on 
me again and taken out a round plug out of my side where that incision 
was, under the incision; he said it was about the size of a silver dollar.” 

In the fall of 1953, defendant stated to plaintiff that “all he was doing 
was killing that infection,” and that plaintiff “needed another opera- 
tion.” Plaintiff did not accede to this suggestion by defendant and their 
relations ended. 

Plaintiff paid defendant for his services in connection with the opera- 
tion of 20 July, 1951. It does not appear that there was any payment 
or charge thereafter. Plaintiff was in the hospital on four occasions. 
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He paid in full the hospital bill incurred in connection with the opera- 
tion of 20 July, 1951. He paid $140.00 on the hospital bill incurred in 
connection with the operation of 19 November, 1952. At the time of 
the trial, he had not paid the hospital bills in connection with his third 
and fourth visits, these apparently being of short duration. Defend- 
ant’s answer refers to “the abscess being drained on January 17 and 
May 9, 1953.” 

A statement of the evidence bearing upon plaintiff’s suffering, dis- 
ability, loss of wages, etc., from time to time, subsequent to the opera- 
tion of 20 June, 1951, is not relevant to decision. 

Plaintiff’s sole assignment of error is to the entry of said judgment 
of involuntary nonsuit. 


Hill Yarborough and Thomas F. East for plaintiff, appellant. 


Smith, Leach, Anderson & Dorsett and Charles P. Green for defend- 
ant, appellee. 


Bossitt, J. Where, upon waiver of jury trial in accordance with 
G.S. 1-184, the court makes no specific findings of fact but enters judg- 
ment of involuntary nonsuit, the only question presented is whether 
the evidence, taken in the light most favorable to plaintiff, would sup- 
port findings of fact upon which plaintiff could recover. Goldsboro v. 
R. R., 246 N.C. 101, 97 S.E. 2d 486; Harrison v. Brown, 222 N.C. 610, 
24 S.E. 2d 470; Insurance Co. v. Carolina Beach, 216 N.C. 778, 7 3.E. 
2d 13. 

The legal obligations of a physician or surgeon who undertakes to 
treat a patient are well established. Nash v. Royster, 189 N.C. 408, 414, 
127 S.E. 356; Hunt v. Bradshaw, 242 N.C. 517, 88 S.E. 2d 762; Hazel- 
wood v. Adams, 245 N.C. 398, 95 S.E. 2d 917; and cases cited. 

The evidence was sufficient to support these findings of fact: (1) 
that defendant, in performing the operation of 20 July, 1951, intro- 
duced the lap-pack into plaintiff’s body; (2) that he closed the incision 
without first removing the lap-pack; (3) that this was a breach of 
defendant’s legal duty to exercise reasonable care and diligence in the 
application of his knowledge and skill to plaintiff’s case; and (4) that 
injury to plaintiff proximately resulted therefrom. 

It has been established by this Court, and generally, that the leaving 
of such a foreign substance in the patient’s body at the conclusion of 
an operation “is so inconsistent with due care as to raise an inference 
of negligence.” Mitchell v. Saunders, 219 N.C. 178, 18 S.E. 2d 242; 
Pendergraft v. Royster, 203 N.C. 384, 166 S.E. 285; Buckner v. Wheel- 
don, 225 N.C. 62, 33 S.E. 2d 480; Annotations: 162 A.L.R. 1299, 13 
A.L.R. 2d 84. 
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The crucial question is this: Was the evidence sufficient to support 
a finding of fact that this action was commenced within three years 
from the time plaintiff’s cause of action accrued? 

The period prescribed for the commencement of an action for mal- 
practice based on negligence is three years from the time the cause of 
action accrues. G.S. 1-15; G.S. 1-46; G.S. 1-52(5); Lewis v. Shaver, 
236 N.C, 510, 73 S.E. 2d 320. The burden was on plaintiff to show that 
he instituted his action within this prescribed period. Lewis v. Shaver, 
supra; Hooper v. Lumber Co., 215 N.C. 308, 1 S.E. 2d 818. 

“In general a cause or right of action accrues, so as to start the run- 
ning of the statute of limitations, as soon as the right to institute and 
maintain a suit arises, ...” 54 C.J.8., Limitation of Actions sec. 109; 
34 Am. Jur., Limitation of Actions sec. 113; Aydlett v. Major & Loomis 
Co., 211 N.C. 548, 551, 191 S.E. 31; Peal v. Martin, 207 N.C. 106, 176 
S.E. 282. Where the aggrieved party is under disability at the time the 
cause of action accrues, the action must be commenced “within three 
years next after the removal of the disability, and at no time there- 
after.” G.S. 1-17; G.S. 1-20; White v. Scott, 178 N.C. 687, 101 8.E. 369. 
The “disabilities” are defined in G.S. 1-17. 

“It is a firmly established rule that with certain exceptions, such as 
in the cases of covenants and indemnity contracts, the occurrence of an 
act or omission, whether it 1s a breach of contract or of duty, whereby 
one sustains a direct injury, however slight, starts the statute of limi- 
tations running against the right to maintain an action. It is sufficient 
if nominal damages are recoverable for the breach or for the wrong, 
and it is unimportant that the actual or substantial damage is not dis- 
covered or does not occur until later. However, it is well settled that 
where an act is not necessarily injurious or is not an invasion of the 
rights of another, and the act itself affords no cause of action, the stat- 
ute of limitations begins to run against an action for consequential 
injuries resulting therefrom only from the time actual damage ensues.” 
34 Am. Jur., Limitation of Actions see. 115. 

Our decisions support this general statement. Thus, where the de- 
fendant dug ditches on its land, the cause of action accrued when sur- 
face water was actually diverted by these ditches from its natural 
course so as to flood and damage plaintiff’s crop and land. Until then 
there had been no invasion of plaintiff’s rights. Hocutt v. R. R., 124 
N.C, 214, 32 S.E. 681. But, as stated by Walker, J., in Mast v. Sapp, 
140 N.C. 533, 53 S.E. 350: “When the right of the party is once vio- 
lated, even in ever so small a degree, the injury, in the technical accep- 
tation of that term, at once springs into existence and the cause of 
action is complete.” (See Sloan v. Hart, 150 N.C. 269, 63 S.E. 1037.) 
In such case, as stated by Walker, J.: “When a cause of action once 
accrues there is a right, as of the time of the accrual, to all the direct. 
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and consequential damages which will ever ensue, that is, all damages 
not resulting from a continuing fault which may be the foundation of 
a@ new action or of successive actions, and the law will in such 4 case 
take into consideration not only damage already suffered, but that 
which will naturally and probably be produced by the wrongful act, 
...” Mast v. Sapp, supra; see Webb v. Chemical Co., 170 N.C. 662, 
664, 87 S.E. 633. 

“It is well settled that in an action for damages, resulting from negli- 
gent breach of duty, the statute of limitations begins to run from the 
breach, from the wrongful act or omission complained of, without regard 
for the time when the harmful consequences were discovered. (Cita- 
tions omitted.)” Devin, J. (later C. J.), in Powers v. Trust Co., 219 
N.C. 254, 256, 138 S.E. 2d 481. In the Powers case, the alleged negli- 
gence was the failure of the defendant to inform the plaintiff that the 
property leased and conveyed to the plaintiff had been used by one 
infected with the germs of pulmonary tuberculosis, plaintiff alleging 
that in consequence of such negligent failure he contracted tuberculosis 
and suffered substantial injury to his health. 

This rule, well settled in this jurisdiction, has been expressly applied 
to malpractice cases based on the alleged negligence of the defendant. 
Lewis v. Shaver, supra; Connor v. Schenck, 240 N.C. 794, 84 S.E. 2d 
175. 

It is inescapable that plaintiff’s cause of action accrued on 20 July, 
1951, when defendant closed the incision without first removing the 
lap-pack from plaintiff’s body. Defendant’s failure thereafter to detect 
or discover his own negligence in this respect did not affect the basis of 
his liability therefor. Earlier discovery and removal of the lap-pack 
would bear upon the extent of the injury proximately caused by defend- 
ant’s negligent conduct. 

It is noted that, apart from allowing the lap-pack to remain in plain- 
tiff’s body, there is no allegation or evidence as to any negligence of 
defendant in the performance of the operation on 20 July, 1951. It is 
noted further that there was no evidence sufficient to warrant a finding 
in support of plaintiff’s allegations that, in relation to plaintiff’s condi- 
tion as of November, 1952, defendant failed to exercise due care either 
in the performance of the operation of 19 November, 1952, or in his 
subsequent treatment of plaintiff. 

Moreover, plaintiff did not base his cause of action upon allegations 
that defendant negligently failed to discover the fact or results of his 
original negligence prior to 17 November, 1952, but alleged that de- 
fendant “fraudulently concealed from the plaintiff... his act and 
deed in leaving within the body of the plaintiff” the said lap-pack. 
Suffice to say, plaintiff’s evidence was not sufficient to warrant a 
finding in support of his allegations as to defendant’s alleged fraudu- 
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lent concealment of material facts. Hence, we need not consider the 
circumstances under which a defendant’s fraudulent concealment of 
material facts would toll the running of the statute of limitations. For 
cases pertinent to this subject, see 74 A.L.R. 1320 et seg., 144 A.L.R. 
215 et seq. 

In malpractice actions, it is generally held that the cause of action 
accrues from the date of the wrongful act or omission. 74 A.L.R. 1318; 
144 A.L.R. 210. 

In Cappuci v. Barone, 266 Mass. 578, 165 N.E. 653, where the defend- 
ant, in performing the operation, left a piece of gauze and a gauze 
sponge in the wound, the Court said: “Upon this branch of the defense 
the single question is, When did the cause of action accrue? The de- 
fendant as a surgeon, on May 11, 1924, impliedly undertook to use care 
in the operation which he was about to perform. Any act of misconduct 
or negligence on his part in the service undertaken was a breach of his 
contract, which gave rise to a right of action in contract or tort, and 
the statutory period began to run at that time, and not when the actual 
damage results or is ascertained, as the plaintiff contends. The damage 
sustained by the wrong done is not the cause of action; and the statute 
is a bar to the original cause of action although the damages may be 
nominal, and, to all the consequential damages resulting from it though 
such damages may be substantial and not foreseen.” 

In Missouri, by statute, a different rule applies. It is expressly pro- 
vided, in relation to the statute of limitations, that “the cause of action 
shall not be deemed to accrue when the wrong is done or the technical 
breach of contract or duty occurs, but when the damage resulting there- 
from is sustained and is capable of ascertainment, .. .” Rev. St. Mo. 
1939, sec. 1012. 

Unless superseded by statute, the rule stated in Cappuci v. Barone, 
supra, 1s generally recognized. However, in some jurisdictions, its 
application to specific factual situations has been modified. These 
modifications are indicated by the decisions cited below. 

In Hotelling v. Walther, 169 Or. 559, 180 P. 2d 944, 144 A.L.R. 205, 
where the alleged negligence related to a continuing course of treat- 
ment, it was held that the cause of action did not accrue until the treat- 
ment terminated; but the same Court in Wilder v. Haworth, 187 Or. 
688, 213 P. 2d 797, held that this rule had no application when the 
action was based on a specific negligent act or omission occurring at an 
identifiable time and place. 74 A.L.R. 13822; 144 A.L.R. 227. 

The Supreme Court of California, overruling its prior decision in Gum 
v, Allen, 119 Cal. App. 293, 6 P. 2d 311, adopted in Huysman v. Kirsch, 
6 Cal. 2d 302, 57 P. 2d 908, the rule that the statute of limitations does 
not commence to run during the continuance of the relationship of 
physician and patient unless and until the patient discovers or by the 
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exercise of due care should have discovered the facts upon which his 
cause of action is based. As pointed out in Wilder v. Haworth, supra, 
the California Court applied, by analogy, the rule of the California 
statute of limitations in industrial accident cases. 

In Lindquist v. Mullen, 45 Wash. 2d 675, 277 P. 2d 724, the majority 
view, in accord with Cappuci v. Barone, supra, is set forth in the 
opinion, while the California rule is discussed with approval in the 
dissenting opinion. 

Our decisions impel the conclusion that plaintiff’s cause of action 
accrued 20 July, 1951, immediately upon the closing of the incision. 
To hold otherwise would be to say that plaintiff did not then have a 
cause of action against defendant. This Court has rejected the view 
that the cause of action accrues when the injurious consequences are or 
should have been discovered. Lewis v. Shaver, supra; Connor v. 
Schenck, supra; Powers v. Trust Co., supra, and cases cited. The stat- 
ute of limitations begins to run from the time the cause of action ac- 
erues. The only exception, as pointed out in Lewis v. Shaver, supra, 
relates to actions grounded on allegations of fraud and mistake. GS. 
1-52(9). 

Statutes of limitations are inflexible and unyielding. They operate 
inexorably without reference to the merits of plaintiff’s cause of action. 
They are statutes of repose, intended to require that litigation be 
initiated within the prescribed time or not at all. 

It is not for us to justify the limitation period prescribed for actions 
such as this. See Albert v. Sherman, 167 Tenn. 133, 67 S.W. 2d 140. 
Suffice to say, this is a matter within the province of the General Assem- 
bly. Even so, it is noted that the California statute prescribes a one- 
year period; and no statute has come to our attention prescribing a 
longer period than three years. 

These facts are noteworthy. Whether plaintiff may be considered as 
under defendant’s professional care and treatment up to and including 
the twelve-months checkup, the twelve-months checkup, occurring more 
than three years before the institution of this action, appears to have 
marked the termination of their relationship; and, if their relationship 
terminated then, it would appear that, both under the rule of Hotelling 
v. Walther, supra, relating to a continuing course of treatment, and 
under the California rule, plaintiff’s cause of action then accrued. 

It is noted further that on 17 November, 1952, plaintiff was fully and 
frankly advised by defendant of the facts constituting the alleged 
negligence on which plaintiff based his cause of action. Even so, the 
cause of action was not commenced until 14 November, 1955, nearly 
three years from 15 November, 1952, the date on which plaintiff re- 
turned to defendant for further professional treatment. 
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Decision is based on the ground that plaintiff’s cause of action ac- 
crued 20 July, 1951. 

The purpose of a statute of limitations is to afford security against 
stale demands, not to deprive anyone of his just rights by lapse of time. 
Butler v. Bell, 181 N.C. 85, 106 S.E. 217. In some instances, 1t may 
operate to bar the maintenance of meritorious causes of action. When 
confronted with such a cause, the urge is strong to write into the statute 
exceptions that do not appear therein. In such case, we must bear in 
mind Lord Campbell’s caution: ‘‘Hard cases must not make bad laws.” 
(Quoted by Walker, J.,1n Mast v. Sapp, supra.) 

The judgment of involuntary nonsult is sustained on the ground that 
plaintiff’s action was not commenced within three years from the date 
his cause of action accrued. 

Affirmed. 


MAGGIE BRIDGES, ADMINISTRATRIX OF THE ESTATE OF ALEX BRIDGES, 
DECEASED, Vv. MAGGIE J. GRAHAM, ADMINISTRATRIX OF THE ESTATE OF 
WILLIAM GRAHAM, DECEASED. 


(Filed 7 June, 1957.) 


1. Appeal and Error § 23— 


Assignments of error to the admission of evidence should state with 
particularity the alleged incompetent evidence and definitely present the 
question for review without the necessity of a search through the record to 
find the challenged evidence. Rules of Practice in the Supreme Court 
Nos. 19(3) and 27%. 


2. Evidence § 18— 


Signed statements of witnesses are competent upon the trial for the pur- 
pose of corroborating their testimony consistent therewith, and the trial 
court has the discretion to permit the introduction of such statements for 
this restricted purpose prior to the cross-examination of the witnesses. 


8. Trial § 22a— 


Upon motion to nonsuit, plaintiff is entitled to have his evidence consid- 
ered in the light most favorable to him, and he is entitled to the benefit of 
every reasonable intendment upon the evidence and every reasonable infer- 
ence to be drawn therefrom. 


4, Trial § 22b— 


So much of defendant’s evidence as is favorable to plaintiff or tends to 
explain or make clear that which has been offered by the plaintiff may be 
considered, but that which tends to establish another and a different state 
of facts, or which tends to contradict or impeach plaintiff’s evidence is to 
be disregarded. 
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5. Trial § 22c— 


Discrepancies and contradictions, even in plaintiff’s evidence, do not 
justify nonsuit. 


6. Automobiles § 41p— 


The question of fact as to which occupant of an automobile was the 
driver at the time of the fatal accident may be proved by circumstantial 
evidence, either alone or in combination with direct evidence. 


% Same—cCircumstantial evidence that defendant's intestate was driving at 
time of fatal accident held sufficient to be submitted to jury. 


Evidence to the effect that defendant’s intestate kept the car in question 
at his house, had driven it and claimed ownership for two or three months, 
was seen driving it about an hour prior to the fatal wreck, with plaintiff's 
intestate a passenger, riding in the back with his shoes off, and that both 
intestates were killed in the accident resulting from the driving of the car 
at excessive speed and in a reckless manner in violation of statutes, with 
further evidence that the body of plaintiff's intestate was found without 
shoes after the wreck, is held sufficient to be submitted to the jury upon 
the ultimate fact of whether defendant’s intestate was driving the auto- 
mobile at the time of the accident. 


AppEAL by defendant from Hall, J.. December Term 1956 of Scor- 
LAND, 

Civil action for damages for the death of plaintiff’s intestate. 

Plaintiff alleges in her complaint that on Sunday morning, 18 De- 
cember 1955, her intestate was riding as a guest passenger in a Tudor 
1950 Ford automobile owned by Pres Johnson, and driven by William 
Graham, defendant’s intestate. That about 8:00 a.m. on this morning 
defendant’s intestate was driving this automobile eastwardly along 
U.S. Highway 15 and entering the corporate limits of the Town of 
Laurinburg at a speed of 80 miles an hour. That as he approached a 
curve in the highway he lost control of the automobile, and it turned 
over several times instantly killing plaintiff’s intestate. That the death 
of her intestate was proximately caused by the negligence of defendant’s 
intestate in driving the automobile at an excessive and unlawful speed 
and in a reckless and careless manner. 

Defendant in her answer denied that her intestate was driving the 
automobile, and alleged that it was being driven by plaintiff’s intestate 
at the time it overturned. Her allegations as to the speed of this auto- 
mobile when it entered the corporate limits of Laurinburg and its over- 
turning in the curve of the highway are identical with the complaint’s 
allegations, and she alleges that the overturning of the automobile 
instantly killed her intestate. Defendant in her answer alleged a 
counter-claim that plaintiff’s intestate was driving this automobile at 
the time it overturned instantly killing her intestate, and that her intes- 
tate’s death was proximately caused by negligence of plaintiff’s intes- 
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tate in the driving of the automobile: such allegations of negligence 
against plaintiff’s intestate being identical with the allegations of negli- 
gence in the complaint against her intestate. 

The court submitted four issues to the jury: one, was the death of 
plaintiff’s intestate caused by the negligence of defendant’s intestate, 
two, an issue of damages, three, was the death of defendant’s intestate 
caused by the negligence of plaintiff’s intestate, and four, an issue of 
damages. The jury answered the first issue Yes, the second issue 
$5,000.00, and the third issue No. 

From judgment entered upon the verdict, defendant appeals. 


Joe M. Cox and Jennings G. King for Plaintiff, Appellee. 
Mason & Williamson for Defendant, Appellant. 


Parker, J. Defendant has seven assignments of error: five as to 
the admission of evidence, and two as to the failure of the court to 
allow her motion for judgment of nonsuit, first made at the close of 
plaintiff’s case, and renewed at the close of all the evidence. 

The five assignments of error as to the admission of evidence all 
relate to the admission in evidence of prior consistent signed statements 
of certain of plaintiff’s witnesses for the purpose of corroborating these 
witnesses, which statements were marked as Exhibits. Four times the 
court instructed the jury that these statements were offered and ad- 
mitted in evidence only for the purpose of corroboration, if the jury 
found the statement corroborated the witness who made the statement: 
that the statements were not substantive evidence. 

Each of these five assignments of error are phrased in identical words, 
except for the numbers of the Exhibit, the Exception and the record 
page. The first assignment of error reads: “For that the Court erred 
in overruling the defendant’s objection to the introduction of Plaintiff’s 
Exhibit No. 1; As set forth in Exception #2 (R. p. 12).” Nothing else 
appears in this assignment of error, and in the other four relating to the 
admission of evidence. These five assignments of error do nothing more 
than refer to the pages of the record where the statements are set forth. 

An assignment of error as to the admission of evidence should be 
definitely and clearly presented, and the Court not required to go be- 
yond the assignment itself to learn what the question is. Steelman v. 
Benfield, 228 N.C. 651, 46 8.E. 2d 829. In McDowell v. Kent, 153 N.C. 
555, 69 S.E. 626, the Court said: “. . . the points determinative of the 
appeal, shall be stated clearly and intelligibly by the assignment of 
errors and not by referring to the record.” In Thompson v. R. R., 147 
N.C. 412, 61 S.E. 286, the Court quoted this language from 2 Pleadings 
and Practice, p. 943: ‘“ ‘The assignment must be so specific that the 
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Court is given some real aid and a voyage of discovery through an 
often voluminous record not rendered necessary.’ ” 

The purported assignments of error as to the admission of evidence 
do not throw the slightest light upon the questions of evidence we are 
asked to pass on, and do not comply with Rule 19(3) and Rule 2714 of 
our Rules of Practice in this Court. Cecil v. Lumber Co., 197 N.C. 81, 
147 S.E. 735; Ellis v. R. R., 241 N.C. 747, 86 S.E. 2d 406; S. v. Mills, 
244 N.C. 487, 94 8.E. 2d 324; Tillis v. Cotton Mills, 244 N.C. 587, 94 
S.E. 2d 600. What the Court desires, and it would seem the least that 
an appellate court requires, is that assignments of error as to the admis- 
sion of evidence shall state with particularity the alleged incompetent 
evidence, and not require a search through the record to find the chal- 
lenged evidence. 

While the assignments of error as to the admission of evidence are 
insufficient, we have examined the statements admitted in evidence, 
and no prejudicial error appears in their admission in evidence for the 
sole purpose of corroboration. The admission of these prior consistent 
statements by the witnesses before they were cross-examined was within 
the discretion of the trial judge. Gregg v. Mallett, 111 N.C. 74, 15 S.E. 
936; Burnett v. R. R., 120 N.C. 517, 26 S.E. 819; S. v. Smith, 218 N.C. 
334, 11 S.E. 2d 165; S. v. Sutton, 225 N.C. 332, 34 $.E. 2d 195; Stans- 
bury’s North Carolina Evidence, p. 82 and note 27 on that page. 

This is a summary of plaintiff’s evidence: Plaintiff is the adminis- 
tratrix of Alex Bridges, and defendant the administratrix of William 
Graham. When the Ford automobile overturned and wrecked on 
Sunday morning, 18 December 1955, about 8:15 a.m., Alex Bridges, 
William Graham and his uncle, John Graham, were riding in it, and 
Alex Bridges and William Graham were instantly killed and John 
Graham was injured. About 5:00 p.m. on the Saturday before his death 
William Graham and his brother, Hardy, came to John Graham’s home 
in a Ford automobile. William Graham was driving the automobile 
when he came, and was driving it when he left. When William Graham 
was told John Graham was not at home, he left. About 6:30 a.m. the 
next day William Graham drove the Ford automobile again to John 
Graham’s home. Alex Bridges came with him. In about 30 minutes 
William Graham, Alex Bridges and John Graham left in the Ford auto- 
mobile, with William Graham driving. John Graham’s home is about 
12 miles from Laurinburg. 

Webster McCall’s home is 3 or 4 miles from John Graham’s home. 
On this Sunday morning William Graham, Alex Bridges and John 
Graham came to Webster McCall’s home in a grey Ford automobile. 
Webster McCall testified: They arrived about 6:30 a.m.; “I am esti- 
mating the time about ten months after it happened.” William Graham 
said to McCall: “Let me show you what I have under the hood of my 
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car, want you to hear it sound off.” William Graham got in the car, 
cranked it up, and McCall said: ‘Boy, it sounds good.” There was a 
new motor under the hood. McCall had seen William Graham drive 
this automobile before: he always saw William Graham with this auto- 
mobile. In 25 or 30 minutes after their arrival the three persons who 
came in the automobile, left in it. McCall was in his house when they 
arrived and left, and does not know who was driving. 

Louise McCall, wife of Webster McCall, was at home this Sunday 
morning. She does not know who was driving the automobile. On 
cross-examination she testified: “Alex Bridges told me that he drove 
the car up there, and guessed he would drive it off. They all looked 
like they had been drinking.” 

Ernest Monroe operates a store and a Purol Service Station on U.S. 
Highway 15 about 10 or 12 miles from Laurinburg. On this Sunday 
morning between 7:00 and 8:00 a.m. William Graham drove a grey 
Ford automobile up to Monroe’s gas tank, and stopped. Monroe testi- 
fied: “He (William Graham) had bought gas from me several times; 
he was driving at these times; I never saw anybody else driving his 
car.” When the automobile came up, John Graham was sitting beside 
William Graham on the front seat, and Alex Bridges was lying on the 
back seat with his shoes off. William Graham bought and paid for 
5 gallons of gas. Alex Bridges bought a package of cigarettes. After 
these purchases were made William Graham drove the automobile 
away. A little after 8:00 a.m. Monroe heard William Graham and 
Alex Bridges had been killed. 

On this Sunday morning about 8:00 o’clock Jesse Snead was driving 
an automobile on U. 8. Highway 15 in the direction of Laurinburg. A 
grey Ford automobile passed him going toward Laurinburg at a speed 
of 70 to 75 miles an hour. Snead testified three colored men were in 
the front seat, and he also testified, “it was my presumption that three 
were on the front seat.’”’ Less than a minute later and about a mile 
down the road from where this grey Ford automobile passed him, Snead 
saw this grey Ford automobile turned over on the left hand side of the 
highway and three bodies scattered 25 to 30 feet apart—one on the 
shoulder of the highway near the automobile and two on the hard- 
surfaced part of the highway. William Graham and Alex Bridges 
were dead. John Graham, a large man of some 260 pounds in weight, 
was unconscious and “bleeding awful bad.” One of the dead men was 
barefooted. Shoes were at the scene of the wreck. The automobile 
and three bodies were lying in the residential section of Laurinburg in 
front of J. E. King’s home. At that place is a curve in the highway. 

Between 8:00 and 8:15 o’clock this Sunday morning J. E. King was 
in his kitchen reading the morning paper. He heard a noise, looked and 
saw an automobile with both ends four feet off the ground. He testi- 
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fied: “It (the automobile) started leaving the highway between me 
and Mr. Ned McRae’s, then it came on the curve and when it started 
back across the road, turning over.” King went out to the wreck. 
He saw two men dead, and one unconscious, bleeding mighty bad, and 
gasping for breath. King saw tracks on the right hand shoulder for 
about 100 feet, and clear markings on the highway, when the automo- 
bile got back on the highway. One of the dead men was barefooted. 
A pair of shoes was on the highway. 

H. C. Gardner, a police officer of Laurinburg, arrived at the scene 
of the wreck on U.S. Highway 15 at 8:25 a.m. It occurred about 100 
yards within the town’s corporate limits. He saw lying on the road 
and shoulder three men: two dead, one unconscious. One of the men 
was barefooted. He called an ambulance. He testified: “There were 
marks from the center of the curve down the right hand shoulder of the 
road where the car had traveled in a skid. The marks 138 feet from 
the center of the curve lead diagonally to the left side of the highway, 
and then marks for 60 feet down the left shoulder of the highway of a 
car in a skid and marks, 75 feet, where there was debris from the car 
where it had overturned. The car was on the left shoulder of the road, 
the front end pointing south and the rear north, lying on its left side. 
There was debris all along.” 

The bodies of William Graham and Alex Bridges were carried to the 
Morris Funeral Home. When the bodies arrived there, William Gra- 
ham had on parachute boots, and Alex Bridges had on socks, but no 
shoes. 

The wrecked automobile was put at the forks of a road as a warning 
to people during the Christmas season. Maggie Bridges, the plaintiff 
and widow of Alex Bridges, went to the automobile so placed, and 
found both of her husband’s shoes in the back seat. 

Defendant’s evidence tended to show that plaintiff’s intestate had 
been seen driving this Ford automobile on the night before the wreck, 
and on two occasions between 5:30 a.m. and 7:30 a.m. on 18 December 
1955. Pres Johnson was William Graham’s father-in-law. Tommy Lee 
Roper, a witness for defendant, said on cross-examination William 
Graham drove this grey Ford automobile like it was his, he had had it 
2 or 3 months, he drove it to work. Dan Graham, uncle of William 
Graham, testified on cross-examination, William Graham kept this 
Ford automobile at his home, and had been driving it 2 or 3 months. 

The evidence shows that John Graham was in the courtroom during 
the trial. Neither party saw fit to call him as a witness. 

All the evidence tends to show that Alex Bridges was killed by the 
actionable negligence of the driver of the Ford automobile in driving 
it at an excessive speed in violation of G.S. 20-141, sub-sec. (b)4, and 
in a reckless manner in violation of G.S, 20-140. 
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The question for decision 1s whether plaintiff has sufficient evidence 
to carry the case to the jury that the automobile at the time it over- 
turned was being driven by defendant’s intestate William Graham. 

It is familiar learning that when a motion for judgment of nonsuit is 
made, plaintiff is entitled to have his evidence considered in the light 
most favorable to him, and he is entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference to 
be drawn therefrom, Atkins v. Transportation Co., 224 N.C. 688, 32 
S.E. 2d 209. So much of defendant’s evidence as is favorable to the 
plaintiff or tends to explain or make clear that which has been offered 
by the plaintiff may be considered, but that which tends to establish 
another and a different state of facts, or which tends to contradict or 
impeach plaintiff’s evidence is to be disregarded. Singletary v. Nixon, 
239 N.C. 634, 80 S.E. 2d 676; Bundy v. Powell, 229 N.C. 707, 51 S.E. 
2d 307. 

“Discrepancies and contradictions, even in plaintiff’s evidence, are 
for the twelve and not for the court,” Barlow v. Bus Lines, 229 N.C. 382, 
49 §.E. 2d 793, and do not justify a nonsuit. Keaton v. Taxi Co., 241 
N.C. 589, 86 S.E. 2d 93. 

Plaintiff did not offer any direct evidence showing that William 
Graham was driving the automobile at the time it overturned. She 
was not required to do so. Circumstantial evidence, either alone or in 
combination with direct evidence, is sufficient to establish this crucial 
fact. Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411; Whitson v. Frances, 
240 N.C. 733, 83 S.E. 2d 879; Kelly v. Willis, 238 N.C. 637, 78 S.E. 2d 
711;8S. v. Sawyer, 230 N.C. 713, 55 S.E. 2d 464; Etheridge v. Etheridge, 
222 N.C. 616, 24 S.E. 2d 477; S. v. King, 219 N.C. 667, 14 8.E. 2d 803; 
Hensley v. Helvenston, 189 N.C. 636, 127 S.E. 625; Limes v. Keller, 
365 Pa. 258, 74 A. 2d 1381; Huestis v. Lapham’s Estate, 113 Vt. 191, 
32 A. 2d 115; Shaughnessy v. Morrison, 116 Conn. 661, 165 A. 553; 
Shirley v. Shirley, 261 Ala. 100, 73 So. 2d 77; 65 C.J.8., Negligence, pp. 
1067-1071. 

Plaintiff’s evidence, and defendant’s evidence favorable to her, con- 
sidered in the light most favorable to her establishes these facts by 
clear and direct evidence: William Graham kept the Ford automobile 
that overturned killing him and Alex Bridges at his house, and had been 
driving it 2 or 3 months. He drove this automobile like it was his, he 
had had it 2 or 3 months, and drove it to work. About 5:00 p.m. on 
Saturday before the fatal wreck the next morning he drove it to John 
Graham’s house, and drove it away. About 6:30 a.m. the day of the 
wreck he drove it again to John Graham’s house. Alex Bridges was 
riding with him. He got John Graham and drove it away. A new 
motor had been put in the automobile. About 6:30 a.m. the morning 
of his death, he showed Webster McCall at his home how this motor 
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sounded off saying, “let me show you what I have under the hood of 
my car, want you to hear it sound off.” Bridges and John Graham 
came to the McCall home with him and left with him. Between 7:00 
and 8:00 a.m., and shortly before his death, he drove this automobile 
up to Ernest Monroe’s filling station on U. 8. Highway 15, stopped at 
the gas tank and bought 5 gallons of gas. When the automobile came 
up to this filling station, John Graham was in the front seat with him 
and Alex Bridges was lying on the back seat with his shoes off. He 
drove it away. This filling station was about 10 or 12 miles from 
Laurinburg. He had bought gas from Monroe several times. Monroe 
never saw anyone else driving this automobile. This automobile over- 
turned on U. 8. Highway 15 in the corporate limits of Laurinburg a 
short time thereafter. The dead body of Alex Bridges had no shoes on 
the feet. Later his widow found his shoes in the back seat of this auto- 
mobile. The dead body of William Graham had on its feet parachute 
boots. The ultimate fact that William Graham was driving the auto- 
mobile at the time it overturned can be reasonably inferred from these 
facts shown by direct evidence. 

The court below properly overruled the defendant’s motions for judg- 
ment of nonsuit, and submitted the case to the jury. In the trial below 
we find 

No error. 


MRS. THOMAS T. GAULDEN vy. PILOT LIFE INSURANCE COMPANY. 
(Filed 7 June, 1957.) 


1. Insurance § 36c(1)—Terminal leave held not cessation of employment 
within provision of group policy. 


The group policy sued on provided increased amount of insurance over 
that provided in the group policy which it superseded during continuance 
of employment as to each employee who made apt application therefor, and 
who was actively engaged at work on the date the new policy became effec- 
tive, with further provision to the effect that cessation of active work 
should constitute termination of employment unless absence from active 
work was due to leave or temporary lay-off. Deceased filed his application 
in apt time, and upon the effective date of the policy was on terminal leave 
at full pay for the period equal to his unused vacation and unused sick 
leave, which he had earned under the terms of his employment. Deceased 
died during his terminal leave. Held: The terminal leave did not termi- 
nate the employment and was a leave of absence of the identical type 
of “leave of absence or temporary lay-off,” which was not to be deemed 
“cessation of active work,” and the beneficiary is entitled to the increased 
amount under the terms of the new policy. 
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2. Insurance § 18a— 


An insurance policy is only a contract between the parties, and the in- 
tention of the parties is the controlling guide in its interpretation. 


JOHNSON, J., took no part in the consideration or decision of this case. 


Apprat by plaintiff from Rousseau, J.. January Regular Civil Term 
1957 of GuitForp (Greensboro Division). 

This is an action upon a policy of group life insurance issued by the 
Pilot Life Insurance Company, defendant, to the City of Greensboro, 
covering the lives of employees of the City. It succeeded a prior policy, 
replacing it as of 1 July 1955. Thomas T. Gaulden, the deceased in- 
sured, of whom the plaintiff is the beneficiary, was insured under the 
old policy for $2,000. Under the new policy, coverage for his class of 
employee was to be increased to $4,000. 

The facts were stipulated and the matter heard without a jury. The 
facts considered pertinent to an understanding of this appeal are as 
follows: 

“5. ... Thomas T. Gaulden, prior to his death, had been for a con- 
tinuous period of 28 years in the employ of the City of Greensboro, 
having been employed in and for the Fire Department . . . His death 
occurred while said policy of insurance was still in full force and effect, 
and all premiums called for under the terms of said policy of insurance 
had been paid in full according to the terms thereof; and said Thomas 
T. Gaulden was on terminal leave at the time of his death as herein- 
after shown. 

“6. Upon the death of ... Thomas T. Gaulden, the plaintiff... 
duly notified the defendant insurance company of the death of Thomas 
T. Gaulden, her husband, and duly made out and filed with the defend- 
ant insurance company the usual forms and proofs of death required by 
the defendant insurance company. Thereafter, the defendant insurance 
company declined and refused to pay to the plaintiff... the sum of 
$4,000.00, but, instead, the defendant insurance company denied that 
it was liable for the sum of $4,000.00, and tendered to the plaintiff the 
sum of $2,000.00 in payment of her claims against the defendant insur- 
ance company, which tender the plaintiff refused to accept, and has so 
notified the defendant insurance company. The plaintiff... made 
due demand upon the defendant insurance company for the full sum 
of $4,000.00. The defendant refuses to pay that sum to her. 

“7, Attached hereto and made a part hereof is a certificate of insur- 
ance prepared and signed by the defendant . . . with reference to the 
assured Thomas T. Gaulden and the said contract and policy of insur- 
ance #2157A with an effective date of July 1, 1955, which certificate 
was never delivered to the City or Thomas T. Gaulden. No certificate 
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was delivered with respect to any employee until August 1, 1955, be- 
cause of time required to prepare and deliver them. 

“8. Under the old group policy which was also numbered 2157A and 
is referred to in the policy in suit, and on June 30, 1955, said Thomas T. 
Gaulden was covered and insured for the sum of $2,000.00. 

“9, During the year 1955, employees of the City of Greensboro, 
including the said Thomas T. Gaulden, were entitled to a specified 
number of days of annual leave and of sick leave with pay. Em- 
ployees having 20 years or more continuous service with the City, such 
as and including the said Thomas T. Gaulden, could, when they became 
eligible for retirement, obtain leave of absence with pay from their job 
for the number of days equal to their unused annual leave and sick 
leave, pay during such period of leave to be at the employee’s regular 
salary rate. Such leave was called ‘terminal leave.’ 

“10. Prior to May 9, 1955, the insured, Thomas T. Gaulden, applied 
for such terminal leave and retirement. It was determined that he was 
eligible for both, and he was granted such terminal leave, at full pay, 
for the period May 10, 1955, through July 31, 1955, a period equal to 
his unused annual leave and sick leave. At the end of that period of 
terminal leave, and beginning August 1, 1955, he was thereafter to 
receive pay as a retired employee at a rate substantially less than his 
regular salary. 

“11. On June 6, 1955, Thomas T. Gaulden executed an application for 
coverage and insurance under the new policy of insurance sued upon 
herein, which policy was to and did become effective as of July 1, 1955, 
said application was duly delivered to and received by the defendant 
insurance company. 

“12. Thereafter, and prior to July 16, 1955, said new policy and the 
certificate under said policy referring to said Thomas T. Gaulden were 
prepared and signed by the defendant insurance company and the 
policy only was delivered to the City, and premiums thereunder were 
paid for Thomas T. Gaulden and received by the defendant insurance 
company in the amount provided to be paid for an employee of the 
City, at his regular salary, who would be entitled to have and receive 
under said policy $4,000.00 in life insurance coverage. 

“13. Beginning May 10, 1955, Thomas T. Gaulden accepted and went 
on terminal leave as described above, at his full regular salary, said 
leave to extend through July 31, 1955. On no day after May 9, 1955, 
did he report to work. He worked on his last scheduled working day 
prior to the beginning of his terminal leave May 9, 1955. He died on 
July 16, 1955. At the time of his death . .. and until July 31, 1955, 
he was carried on the personnel records of the City of Greensboro as a 
full-time employee at his regular salary, and as being on terminal leave. 
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His full-time regular salary was paid to him and to his widow up to 
and through July 31, 1955... . 

le See 

“15. Thomas T. Gaulden contributed toward the cost of his insur- 
ance under the policy sued upon at the rate of not less than $2.00 per 
month and not less than one-half of the actual then current average cost 
of the insurance, whichever was greater, being deducted by the City 
from his paycheck. 

“16. The policyholder, the City of Greensboro, North Carolina, 
under the policy sued upon herein, made, and the defendant accepted, 
contributions to the cost of insurance for Thomas T. Gaulden. 

“17. Upon the defendant being informed of the facts of the terminal 
leave of Thomas T. Gaulden, and after the plaintiff claimed $4,000.00 
death benefit from the defendant, the aforesaid Gaulden premium, 
except for the portion applicable to $2,000.00 coverage, was refunded 
to the City of Greensboro.” 

The pertinent provisions in the policy of insurance referred to herein- 
above will be set forth and discussed in the opinion. 

From the judgment entered to the effect that under the terms and 
provisions of the policy of insurance sued upon the plaintiff is entitled 
to recover only $2,000, the plaintiff appeals, assigning error. 


S. Bernard Weinstein and Robert S. Cahoon for plaintiff appellant. 
Wharton & Wharton for defendant appellee. 


Denny, J. The sole question posed for decision on this appeal is 
whether or not the court below committed error in concluding as a 
matter of law, upon the facts stipulated and the terms and provisions 
of the policy of insurance involved, that the plaintiff is entitled to 
recover only $2,000, rather than $4,000 for which she brought her action. 

The provisions in the group policy bearing on the question under 
consideration are as follows: 


“All persons directly employed on a full-time basis and compensated 
for services by the Policyholder may be insured under this policy. 


ELIGIBILITY 
“Bach person described in the preceding provision shall be eligible 
for insurance hereunder on July 1, 1955, .. . 
EFFECTIVE DaTES 


“The insurance hereunder of any person shall become effective on: 
1. the date of such person’s eligibility, if he makes written appli- 
cation for such insurance on or before the date of his eligibility, 

or 
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2. the date of receipt by the Policyholder of such person’s written 
application for insurance, if such written application 1s made 
after the date of his eligibility and on or before the thirty-first 
day following the date of his eligibility. 

provided, in either case, such person is actively at work on that 

date. 


‘The insurance on any person not actively at work on the date when 
his insurance hereunder would otherwise become effective shall 
become effective on the date such person begins or returns to active 
work. For the purpose of insurance hereunder, if the effective date 
of insurance with respect to any person falls on a day which is not 
a scheduled working day for such person, and if such person was 
actively at work on the last preceding scheduled working date, the 
insurance shall become effective as if the person were actively at 
work on such effective date. 


ENDORSEMENT 


“Notwithstanding any provision herein to the contrary, if any 
person eligible for insurance hereunder on July 1, 1955 was not 
actively at work on that date, the amount of insurance in force on 
his life, if any, on June 30, 1955 under the Group Policy which this 
policy replaces shall continue in force under this policy until the 
earliest of the following dates: 

(a) the date of the termination of his employment with the Policy- 
holder, 

(b) the date of the expiration of the period for which he last makes 
the required contribution to the cost of his insurance, if he 
fails to make any such contribution when due, 

(c) the first date on which he is both actively at work and enrolled 
for insurance under this policy, and 

(d) the thirty-first day following his return to active work. 


INDIVIDUAL TERMINATIONS OF INSURANCE 


“The insurance on any person insured hereunder shall automati- 
cally cease on the date of the termination of employment of such 
person in the class or classes eligible for insurance hereunder. 


“Cessation of active work shall be deemed to constitute termination 
of employment except as provided in the following paragraphs. 


“Tf any person is absent from active work as a result of injury, sick- 
ness or retirement, his employment may be deemed to continue, 
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for the purposes of insurance hereunder, until terminated by the 
Policyholder. 


“If any person is absent from active work on account of leave of 
absence or temporary lay-off, his employment may be deemed to 
continue, for the purposes of insurance hereunder, but not for longer 
than twelve months during such absence, following which, unless 
he returns to active work with the Policyholder, his insurance here- 
under shall terminate automatically.” 


With respect to the effective date of the insured’s eligibility, the facts 
disclose that he made written application on 6 June 1955 for coverage 
under the new policy of insurance, which became effective on 1 July 
1955, and that such application was duly delivered to and received by 
the defendant insurance company, and the City of Greensboro deducted 
from his salary the amount required to pay the insured’s part of the 
increased premium for the month of July 1955, and remitted it to the 
defendant. 

The endorsement set out above simply provides that if any person 
eligible for insurance under the terms of the policy on 1 July 1955 was 
not actively at work on that date, the amount of insurance in force, 
if any, on 30 June 1955, under the old group policy, would be continued 
in force under the new policy until the earliest of the dates enumerated 
thereunder. The facts applicable to the provisions under the above 
subsections (a), (b), and (c) reveal that, (a) the policy was never 
terminated by the policyholder; (b) the date of the expiration of the 
period for which the insured made his last contribution for the cost of 
his insurance was 31 July 1955; (c) the insured was enrolled for insur- 
ance under the new policy on the date it became effective, to wit, 1 July 
1955; and, if the insured was actively at work on that date within the 
meaning of the provisions of the policy, we think the plaintiff is entitled 
to recover the $4,000 provided thereunder. 

It will be noted that under the provisions prescribing what shall 
constitute individual termination of insurance under the new policy, 
it is expressly provided that “cessation of active work shall be deemed 
to constitute termination of employment except as provided in the 
following paragraphs.” 

One of the paragraphs referred to above provides, “If any person 
is absent from active work on account of leave of absence or temporary 
lay-off, his employment may be deemed to continue, for the purposes 
of insurance hereunder, but not for longer than twelve months during 
such absence, following which, unless he returns to active work with 
the Policyholder, his insurance hereunder shall terminate automati- 
cally.” 
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The appellee does not contend that the terminal leave granted to the 
insured terminated his employment. In our opinion, the leave of ab- 
sence granted to the insured, which began on 10 May 1955 and was to 
continue until 31 July 1955, at which time the insured was to be retired, 
beginning 1 August 1955, is the identical type of “leave of absence or 
temporary lay-off” which was not to be deemed “cessation of active 
work,” so as to affect the status of the insurance held under the policy, 
and we so hold. 

Here we have an insured who had been an employee of the City of 
Greensboro for 28 years. He was 64 years of age on 29 June 1955. He 
applied for terminal leave and retirement prior to 9 May 1955. He was 
eligible for both. Under the terms of his employment he was entitled 
to terminal leave at full pay for the period from 10 May 1955 through 
31 July 1955, a period which was equal to the total of his unused annual 
leave or vacation and his unused sick leave. He was entitled to full 
pay during this period, since, under the terms of his employment, he had 
already earned the right thereto. 

An insurance policy is only a contract and the intention of the parties 
is the controlling guide in its interpretation. Stanback v. Insurance 
Co., 220 N.C. 494, 17 S.E. 2d 666; Barley v. Life Insurance Co. of Vir- 
ginia, 222 N.C. 716, 24 8.E. 2d 614. 

If an insured, under the policy involved herein, is absent from active 
work on account of an earned leave of absence under the terms of his 
employment, and the employment under such circumstances, according 
to the provisions of the policy of insurance, may be deemed to continue, 
for the purposes of insurance, during such leave, we see no reason why 
the increased insurance coverage provided in the policy should not 
apply. 

The judgment of the court below is 

Reversed. 


JoHNsON, J., took no part in the consideration or decision of this case. 


COYT IRBY v. SOUTHERN RAILWAY COMPANY, a CorRPoraTION, AND 
F. E. ROSS. 


(Filed 7 June, 1957.) 
1. Railroads 8 4— 

In approaching a grade crossing both the trainmen and travelers upon 
the highway are under reciprocal duty to keep a proper lookout and exer- 
cise that degree of care which a reasonably prudent person would exercise 
under the circumstances to avoid an accident. 
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2. Same-— 

While a railroad company is under duty to give timely warning of the 
approaching of its train to a public crossing, its failure to do so does not 
relieve a traveler of the duty to exercise due care for his own safety, which 
includes the duty not only to look and listen before entering upon the 
track, but also to look and listen at a place where and a time when his 
precaution will be effective. 


3. Negligence § 10— 


The doctrine of last clear chance does not arise until it appears that the 
injured person has been guilty of contributory negligence, and no issue 
with respect thereto must be submitted to the jury unless there is evidence 
to support it. 


4. Railroads § 4— 


In order to recover on the doctrine of last clear chance, plaintiff has the 
burden of showing that at the time he was struck by defendant’s train he 
was in an apparently helpless condition on the track, that the engineer saw 
or by the exercise of ordinary care should have seen him and appreciated 
his danger and helpless condition in time to have stopped the train before 
striking plaintiff, and that the engineer failed to exercise such care, which 
proximately resulted in the injury. 


8. Same— 


The doctrine of last clear chance does not apply if at the time plaintiff 
is in apparent possession of his strength and faculties, and the engineer 
has no information to the contrary, since under such circumstances the 
engineer is not required to stop the train or even slacken its speed for the 
reason that he may assume even up until the very moment of impact that 
the plaintiff will use his faculties for his own protection and leave the 
track in time to avoid injury. 


6. Same— 


In this action by a motorist to recover for damages to his car and injury 
to his person received in a crossing accident, the evidence is held to require 
nonsuit on the ground of contributory negligence and not to warrant the 
submission of the issue of last clear chance to the jury. 


JOHNSON, J., took no part in the consideration or decision of this case. 


AppEAL by plaintiff from Rudisill, J., at 28 April, 1956, Schedule “A” 
Regular Civil Term of Meckuensure, as No. 237 at Fall Term, 1956, 
carried over to Spring Term, 1957. 

Civil action to recover for personal injuries and property damage 
allegedly caused by negligence of defendants arising out of a collision 
between plaintiff’s automobile and a train of corporate defendant at a 
public railroad crossing. 

These facts appear to be uncontroverted: The collision occurred at 
the East 36th Street intersection with main line railroad tracks within 
the city of Charlotte, N. C. 


138—246 
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Plaintiff alleges in his complaint and upon trial offered in evidence 
Chapter 4, entitled “Railroad Companies,” of the Code of Charlotte, 
of which these sections, here specifically pleaded, were in full force and 
effect: 

“Section 2. Speed Limit of Trains. The speed of railway trains in 
the city of Charlotte shall not exceed twenty-five (25) miles per hour, 
provided that such speed shall not exceed fifteen (15) miles per hour 
at any crossing, and such speed shall be further reduced at certain 
crossings as provided herein. 

“Section 3. Speed of Trains at Certain Crossings. Watchmen, 
Flagmen, Gates, Signal System, Stopping of trains required at certain 
crossings: (a) Southern Railway—Atlanta to Washington—Double 
Track: All railway companies operating a train across the following 
streets where the double tracks of the Southern Railway Company now 
cross said streets shall comply with the following: ‘Electric signal sys- 
tems shall be maintained at the Dowd Road, 36th Street and West 
Ninth Street crossing.’ ”’ 

Plaintiff alleges that defendant Ross, while so operating the diesel 
locomotive engine and train, was negligent in that he failed (a) to 
observe the plaintiff’s automobile; (b) to keep a proper lookout; (c) to 
properly blow his whistle or horn or sound other proper warning that 
the train was going across the said crossing; (d) to keep the train under 
control; (f) to yield the right of way to plaintiff, and (g) to avoid 
colliding with the plaintiff’s vehicle; and in that (e) he operated said 
diesel and train at a high, excessive and unlawful rate of speed and at a 
speed that was greater than was prudent under the circumstances and 
conditions then and there existing; and that (h) he otherwise operated 
the diesel and train in a reckless, careless and negligent manner which 
they knew or, in the exercise of due care, should have known would be 
likely to endanger the lives and property of persons lawfully using 
said street and crossing. 

Plaintiff also alleges that defendants, and each of them, were further 
negligent on the occasion in question in that: 

(a) They negligently and carelessly failed to keep the right of way 
clear and unobstructed of grass and weeds along the easterly side of 
said tracks at said crossing, in direct violation of ordinance in Chapter 
4, entitled “Railroad Companies” of the Code of the city of Charlotte, 
here specifically pleaded, and which was in full force and effect: “Sec- 
tion 9. Ditches, Ete., Along Tracks must be kept clear of grass, ete. 
Every railroad company whose tracks extend with the limits of this 
city, shall keep the ditches or gutters on both sides of and between said 
tracks on its right of way clear of grass, weeds, trash, garbage and 
filth of every kind... .” 
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(b) “They negligently and carelessly failed to maintain a proper 
electrical signal system at said crossing . . . to give the plaintiff ade- 
quate warning and notice that the gates were about to be lowered . . . 
to give the plaintiff an adequate and reasonable opportunity to bring 
his vehicle to a stop outside of the gates and crossing subsequent to the 
signal and prior to the closing of said gates, and crossing of the train,” 
and (c) to “provide and maintain a watchman and flagman at said 
crossing...” ete. 

And plaintiff further alleges that as a direct and proximate cause and 
result of the negligence of defendants as set forth above, he was injured 
in person, and his automobile was damaged, in large amounts, 

Defendants, answering complaint of plaintiff, deny each and all the 
allegations of negligence so alleged, and for a further answer and de- 
fense say: That if they were guilty of any negligence, plaintiff was 
guilty of negligence which directly caused and contributed to any injury 
or damage he may have sustained in that: 

“(a) He failed to stop his automobile a safe distance from said track 
in obedience to the automatic signals at said crossing. 

“(b) He stopped his automobile in close proximity to said track and 
allowed it to remain in such position. 

‘“(c) He failed to get out of said automobile and into a place of 
safety, although he had sufficient time within which to do so after the 
said automobile was stopped and before it was struck by said train. 
And said contributory negligence is hereby expressly pleaded in bar 
of any recovery herein.” 

Plaintiff, replying to defendants’ answer, denies each of the aver- 
ments of the further answer and defense, and, by way of further reply, 
pleads in substance that even if plaintiff were guilty of any negligence, 
defendants by the exercise of due care should have avoided the injury 
and damage to the plaintiff, in manner specifically set forth. 

As revealed by the pleadings and evidence offered upon trial in Supe- 
rior Court, this case involves a grade crossing collision on E. 36th Street 
in Charlotte, N. C., between automobile of plaintiff and train of corpo- 
rate defendant operated by individual defendant. It oecurred on 15 
October, 1954, around 7:00 o’elock p.m. It was dark. Plaintiff had 
headlights of his automobile burning. “The weather was nice and dry.” 
There was a street light at the crossing. 

The street runs in general east-west direction. The tracks of the 
railway run in general north-south direction. The street is forty-five 
feet wide. It has four lanes of travel, two in each direction. Plaintiff 
was traveling west, in the most northern lane of travel. The train of 
defendants was being operated in northern direction, that is, from south 
to north. There was an electric signal gate at the northeast corner of 
(he intersection, and another at the southwest corner,—each fifteen feet 
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from the edge of the tracks. Each gate comes down one halfway across 
the street blocking traffic moving toward the crossing on the right-hand 
side—the left being open. There were two main line tracks of the rail- 
road eight feet apart and five feet inside rails, curving to the left of 
northbound trains. And there were three other tracks beside the main 
tracks, a switch track that branched off the easternmost main line 
track some distance south of the crossing, and two side tracks more 
distant from the main line over next to the building. 

There was a small house 8’ by 8’ wide and 81% feet high, estimated to 
be 35 feet south from the south edge of the street pavement. And the 
New England Waste Company warehouse fronts on the south side of 
the street, the western edge of the warehouse being approximatly 100 
feet from the first main line track. | 

Plaintiff was driving a 1954 Ford, two-door coach, brand new, had 
it four or five weeks. He testified: “I had driven it 900 miles and 
knew how it operated. It had good brakes. The gears were in good 
condition. The motor would not cut off with you in traffic. It had 
an automatic transmission. When you were going forward you did not 
have to change gears with your hands. It had a drive range on there. 
It had two forward gears . . . I had my foot off the gas pedal. It was 
on the brakes. If I had put my foot on the gas pedal at same rate of 
speed it would have gone across. . .” 

Plaintiff was asked this question: Q. “Now, as you came down to 
the track you were going about 20 miles an hour, is that right?” to 
which he answered, ‘Yes, sir.’ And again plaintiff testified: “I knew 
I was about 20 feet from the track. I figured I was 20 feet from the 
signal and 30 feet from the track . . . I did not stop until J got on the 
track.” And to this question, “And you drove over 30 feet, didn’t you?” 
he answered: “I drove about 35 feet, yes, sir. That’s the distance it 
took me to stop.” Again, “I stopped as quickly as I could. That put 
me on therail ... I knew I was going to stop. I thought I was going 
to stop before I got to it, but I didn’t; I misjudged .. .” 

Plaintiff testified that traveling west he stopped at a traffic control 
signal for vehicles about a block and a half from the crossing in ques- 
tion. Quoting him, “I was the first car to pull away from the light. 
There were several cars behind me back there. I went ahead and drove 
westerly on 36th Street. I proceeded on from the stop light at about 20 
to 25 miles an hour. I came down to this corner of New England 
Waste Company. I looked to the left and right and didn’t see anything. 
I continued on about 50 feet and looked to the left and right again. 
I didn’t see anything. As I got about 20 feet approximately from this 
signal it gave its signal. It started flashing. There is a bell there that 
rings. So I immediately applied my brakes. I knew a train was com- 
ing and stopped. I didn’t see the train until I came to a complete stop. 
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At the same time I was shifting into reverse gear to get off the tracks. 
My car went back about three feet and hit some object which was 
possibly another car. I continued to try to back up but the train hit 
me before I could do anything.” 

Again plaintiff testified: “Yes, I said when I did see the train it had 
flashing lights. The first time I saw it, it was about 250 feet down the 
track . . . I was doing about 20 miles an hour the last 100 feet to the 
track. JI was not slowing down to a stop. I was just what you might 
say coasting along. I didn’t have my foot on the gas. I went 20 miles 
an hour until about 35 feet from the track and in the last 35 feet I 
slowed up to a stop. I estimate the train was 250 feet away from me 
when I observed it after I got in a stopped position.” 

Plaintiff also testified that the front of his car was hanging about two 
feet over the first rail on the eastern line,—that the right front of the 
engine collided with the left front of his car. 

The speed of the train is variously estimated at from 40 to 65 miles 
per hour. 

Plaintiff testified that while he had only been over that crossing twice 
prior to the time in question, and was not familiar with the type of 
electric automatic railroad signal, he had crossed other intersections 
with that same type equipment when the bell starts ringing. 

Plaintiff further testified that with the exception of the sidetrack 
and except for the shrubbery and grass which was about 5 feet high 
along the bank, “You have a clear view from the street down the track 
for the last 48 feet,” and that “it might be I was a little more than 5 
feet high sitting in the car.” 

And plaintiff repeated that the first time he looked, to the left and 
right, was when he was approximately 100 feet back, just as he got to 
the edge of that New England Waste house, and the second time when 
he was about 80 feet from the crossing. 

The engineer testified under adverse examination: “TI did sound a 
warning prior to reaching the crossing. I had the bell ringing and I 
blew the whistle twice—first when in about 400 or 500 feet of the cross- 
ing, and the second time in 200 or 300 feet of the crossing.” 

Plaintiff’s witness Deaton testified that he was traveling in opposite 
direction to plaintiff; that he was approximately 175 feet from the 
crossing when he first observed Irby’s car; that he observed Irby’s 
vehicle and then immediately the train; that in his estimate the train 
was five to six hundred feet south of the crossing at the time he first 
observed it; that the headlight was burning on the engine, and that he 
did not see Irby make any effort to get out of the automobile. “After 
I saw him it is my opinion that he had 7 to 9 seconds before the col- 
lision.” The plaintiff testified: “From the time I came to a stop until 
the time of the impact I would estimate 3 seconds elapsed.” 
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At the close of plaintiff’s evidence motion of defendants for judgment 
as of nonsuit was allowed, and from judgment in accordance therewith 
plaintiff appeals to Supreme Court, and assigns error. 


William H. Booe for Plaintiff Appellant. 
W. T. Joyner and Robinson, Jones & Hewson for Defendants Ap- 
pellees, 


WINBORNE, C. J. If it be conceded that the evidence shown in the 
case on appeal is sufficient to support a finding by the jury that defend- 
ants were negligent at least in operating the train at a speed in excess 
of the city ordinance, the evidence offered by plaintiff, as shown in the 
case on appeal, establishes as a matter of law that plaintiff, by his own 
negligence, as a proximate cause, contributed to his injury. Godwin 
v. R. R., 220 N.C. 281, 17 8.E. 2d 137; McCrimmon v. Powell, 221 N.C. 
216, 19 S.E. 2d 880; Bailey v. R. R., 2238 N.C. 244, 25 S.E. 2d 833; 
Parker v. R. R., 232 N.C. 472, 61 S.E. 2d 370; Dowdy v. R. R., 237 
N.C. 519, 75 S.E. 2d 639; Boone v. R. R., 240 N.C. 152, 81 S.E. 2d 380. 

In approaching a grade crossing both the trainmen and travelers 
upon the highway are under reciprocal duty to keep a proper lookout 
and exercise that degree of care which a reasonably prudent person 
would exercise under the circumstances to avoid an accident. Thus a 
railroad company is under duty to give travelers timely warning of the 
approach of its train to a public crossing. Yet its failure to do so does 
not relieve the traveler of the duty to exercise due care for his own 
safety, and the failure of a traveler to exercise such care bars recovery, 
when such failure is a proximate cause of the injury. Godwin v. R. R., 
supra. 

In the instant case plaintiff knew that he was approaching a railroad, 
and he knew he was entering a zone of danger. He was required before 
entering upon the track to look and listen to ascertain whether a train 
was approaching. Bailey v. R. #., supra. 

Hence as stated in Parker v. R. R., supra, opinion by Barnhill, J., 
later C. J., “It does not suffice to say that plaintiff stopped, looked and 
listened. His looking and listening must be timely, so that his precau- 
tion will be effective.” 

The doctrine of last clear chance does not arise until it appears that 
the injured person has been guilty of contributory negligence, and no 
issue with respect thereto must be submitted to the jury unless there 
is evidence to support it. Redmon v. R. R., 195 N.C. 764, 143 S.E. 829; 
Cummings v. R. R., 217 N.C. 127, 6 S.E. 2d 837; Mercer v. Powell, 218 
N.C. 642, 12 S.E. 2d 227. 

And when the doctrine of last clear chance is relied upon, the burden 
is on the plaintiff to show by proper evidence: (1) That at the time 
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the injured party was struck by a train of defendant he was down, or 
in an apparently helpless condition on the track; (2) that the engineer 
saw, or, by the exercise of ordinary care in keeping a proper lookout 
could have seen the injured person in such condition in time to have 
stopped the train before striking him; and (3) that the engineer failed 
to exercise such care, as the proximate result of which the injury 
occurred. See Cummings v. R. R., supra; Mercer v. Powell, supra, and 
cases cited. 

Indeed the doctrine of last clear chance does not apply in cases where 
the person upon the track of a railroad, at the time, is In apparent pos- 
session of his strength and faculties, the engineer of the train that pro- 
duces the injury having no information to the contrary. Under such 
circumstances the engineer is not required to stop the train, or to even 
slacken its speed, for the reason he may assume until the very moment 
of impact that such person will use his faculties for his own protection 
and leave the track in time to avoid injury. Cummings v. R. R., supra; 
Mercer v. Powell, supra, and cases cited. 

Moreover, the principle is restated by Barnhill, J., later C. J., in 
Ingram v. Smoky Mountain Stages, 225 N.C. 444, 35 58.E. 2d 337, in 
this manner: “To sustain the plea (of last clear chance) it must be 
made to appear that (1) the plaintiff by his own negligence places him- 
self in a dangerous situation, (2) the defendant saw, or by the exercise 
of reasonable care should have discovered, the perilous position of 
plaintiff, (3) in time to avoid injuring him, and (4) notwithstanding 
such notice and imminent peril negligently failed or refused to use 
every reasonable means at his command to avoid impending injury, 
(5) as a result of which plaintiff was in fact injured,” citing cases. To 
like effect is Aydlett v. Keim, 232 N.C. 367, 61 S.E. 2d 109, opinion by 
Denny, J. See also Mfg. Co. v. R. R., 233 N.C. 661, 65 8.E. 2d 379. 

The discovery of the danger, or duty to discover it, as basis for a 
charge of negligence on the part of defendant after the peril arose, 
involves something more than a mere discovery of, or duty to discover, 
the presence of the injured person, it includes a duty, in the exercise of 
ordinary care under the circumstances, to appreciate the danger in time 
to take the steps necessary to avert the accident. 

“Peril and the discovery of such peril in time to avoid injury con- 
stitute the backlog of the doctrine of last clear chance,’ so wrote 
Brogden, J., for the Court in Miller v. R. R., 205 N.C. 17, 169 S.E. 811. 
See also Bailey v. R. R., 223 N.C. 244, 25 S.E. 2d 833; Ingram v. Smoky 
Mountain Stages, supra. 

“The last clear chance does not mean the last possible chance to 
avoid the accident.” Lee v. R. R., 237 N.C. 357, 75 S.E. 2d 148. 
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Testing the evidence offered by plaintiff in the light of the principle 
here invoked, it is apparent that the trial court did not err in sustain- 
ing defendant’s motion for judgment as of nonsuit. 

Other assignments of error have been given due consideration, and in 
them prejudicial error is not made to appear. 

Affirmed. 


JoHNSON, J., took no part in consideration or decision of this case. 


IN THE MATTER OF: APPLICATION OF DEPARTMENT OF ARCHIVES AND 
HISTORY FOR CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY FOR RESTORATION OF TRYON’S PALACE, NEW BERN, 
NORTH CAROLINA. 


(Filed 7 June, 1957.) 


1. Eminent Domain § 6—Department of Archives and History, upon certifi- 
cate of public convenience, has power to condemn land for restoration 
of Tryon’'s Palace. 


Chapter 543, Session Laws of 1955, granted the Department of Archives 
and History the power to acquire real estate and personal property of 
Statewide historical significance by gift or purchase, etc., and the power 
of condemnation for such purpose with the approval of the Governor and 
Council of State, and also substituted the Department of Archives and 
History for the Department of Conservation and Development in Chapter 
791, Session Laws of 1945, so as to empower the Department of Archives 
and History under the 1945 Act, after obtaining a certificate of public 
convenience and necessity, to condemn land for the restoration of Tryon’s 
Palace without the approval of the Governor and Council of State. 


2. Abatement and Revival § 3—Abatement of subsequent action does not 
apply when prior action, as constituted, cannot be prosecuted further. 


The principle of abatement of a second action on the ground of a prior 
action pending between the parties is a rule of convenience to prevent 
multiplicity of suits, and therefore the principle can have no application 
where the power of eminent domain is given one agency of the State, which 
institutes condemnation proceedings thereunder, and later this power is 
withdrawn from such agency and given to another, which institutes identi- 
cal proceedings, since the prior proceeding, as constituted, cannot be prose- 
cuted further, and the second petition may be treated as a motion in the 
cause to substitute the name of the successor State agency for that of 
the first. 


8. Constitutional Law § 8a— 


The restoration of the first fixed capital of the Colony of North Carolina 
is a public purpose for which the General Assembly may grant the power 
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of eminent domain, and provide for the payment of the necessary property 
out of funds available therefor. 


4. Utilities Commission § 5— 


The determination by the Utilities Commission of an application for a 
certificate of public convenience and necessity is presumed valid and will 
not be disturbed unless it is made to appear that it is clearly unreasonable 
and unjust. 


RopMaN, J., took no part in the consideration or decision of this case. 
PaRKER, J., concurring. 


AppreaL by protestants from Morris, J., November, 1956 Term, 
CRAVEN Superior Court. 

This proceeding originated before the North Carolina Utilities Com- 
mission upon the petition of the State Department of Archives and 
History, hereinafter called the applicant, for a certificate of public 
convenience and necessity to the end that lands necessary to the resto- 
ration of Tryon’s Palace in New Bern, Craven County, North Carolina, 
may be acquired by condemnation, as contemplated by Chapter 791, 
Session Laws of 1945, and Acts amendatory thereof. Notice of the 
proceeding was duly served upon the owners of the lands sought to be 
condemned. In response to the notice, the landowners, hereinafter 
called the respondents, filed a special appearance and motion to dismiss 
the proceeding for that (1) The North Carolina Utilities Commission 
is without authority to grant the certificate, (2) that the restoration of 
Tryon’s Palace is not a public purpose, (3) that an application was 
already pending in which the North Carolina Department of Conserva- 
tion and Development sought to obtain a certificate for identically 
the same purpose, (4) the pendency of the prior application worked an 
abatement of the present application, (5) that the legislative enact- 
ments under which the applicants seek the restoration of Tryon’s 
Palace are unconstitutional, (6) that the Governor and Council of 
State had not approved the application. 

The Utilities Commission, after full hearing and upon competent 
evidence, made findings in favor of the petitioners and issued the cer- 
tificate. The respondents filed exceptions to the findings of fact and 
to the refusal of the Utilities Commission to declare the proceeding 
abated. The respondents appealed to the Superior Court of Craven 
County. 

Upon the hearing in the Superior Court, Judge Morris overruled all 
exceptions and objections, confirmed all findings of the Utilities Com- 
mission, and approved the order granting the certificate. The respond- 
ents excepted and appealed. 
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George B. Patton, Attorney General, and John Hill Paylor, Assistant 
Attorney General. 

Henry A. Grady, Jr., W. J. Lansche, Jr., for the State of North Caro- 
lina ex rel. N. C. Utilities Comm. and the Dept. of Archives and History, 
appellees. 

Barden, Stith & McCotter, R. E. Whitehurst, John Beaman, and 
Jones, Reed & Griffin for protestants, appellants. 


Hicains, J. Chapter 791, Session Laws of 1945, authorized the 
Department of Conservation and Development to accept gifts, to 
acquire property, and to restore Tryon’s Palace in New Bern. The Act 
gives to the Department of Conservation and Development authority 
to acquire by purchase or condemnation “such areas of land in New 
Bern .. . as it may find necessary for the restoration of said Palace.” 
.. . And condemnation must be in accordance with Chapter 40, Gen- 
eral Statutes of North Carolina, “including the provisions of the Public 
Works Eminent Domain Law.” The original Act was amended by 
Chapter 233, Session Laws of 1949; by Chapter 649, Session Laws of 
1951; by Chapter 1100, Session Laws of 1953. 

Under the authority of the foregoing Acts, the Department of Con- 
servation and Development, on 4 November, 1954, filed an application 
before the North Carolina Utilities Commission for a certificate of 
public convenience and necessity and the right to institute condemna- 
tion proceedings to acquire so much of the land described in the original 
Act of 1945 as the Department had been unable to acquire by purchase. 
Notice was served on the landowners who entered a special appearance 
and moved to dismiss the proceeding upon the grounds hereinbefore set 
forth. 

While the application for the certificate was pending before the 
Utilities Commission, the General Assembly enacted Chapter 543, 
Session Laws of 1955, giving the State Department of Archives and 
History power to acquire real estate and personal property of statewide 
historical significance by gift, purchase, devise, or bequest, and when 
found to be important for State ownership the Department (Archives 
and History) after receiving the approval of the Governor and Council 
of State, shall have power to acquire by condemnation. (See Sec. 
121-8.) 

Chapter 791, Session Laws of 1945, was amended “by substituting 
the words ‘Department of Archives and History’ wherever the words 
‘Department of Conservation and Development’ appear in the Act.” 
Authority to condemn is not being exercised under the Acts of 1955 but 
under the original Act of 1945 and amendments thereto. The result is 
the Department of Archives and History has the power specifically 
conferred on it by the terms of Chapter 543, Session Laws of 1955. 
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The power to acquire by condemnation “historic and archaeological 
properties” under the Act of 1955 applies to such properties generally. 
The power can be exercised only with the approval of the Governor 
and the Council of State. It also has by substitution the powers orig- 
inally given to the Department of Conservation and Development by 
the Act of 1945 and the amendments. The power to acquire by con- 
demnation applies only “to such areas” as may be necessary to restore 
Tryon’s Palace and it must be exercised as provided in the Public 
Works Eminent Domain Law. A certificate of public convenience and 
necessity is required. Utilities Comm. v. Story, 241 N.C. 108, 84 S.E. 
2d 386; In re Housing Authority, 233 N.C. 649, 65 S.E. 2d 761. Ap- 
proval of the Governor and Council of State is not required. 

At the time the Department of Archives and History applied for the 
certificate of public convenience and necessity, an application on behalf 
of its predecessor (Department of Conservation and Development) 
was then pending before the North Carolina Utilities Commission. 
Whether the application now before us be treated as a motion in the 
cause substituting Archives and History for Conservation and Develop- 
ment, or as a new application made necessary by withdrawal of author- 
ity from Conservation and Development, is immaterial. There was a 
full hearing on the present application in which the respondents fully 
participated and the proceeding appears to be regular in all aspects. 
It is the only one in which a judgment can be rendered against the 
respondents. ‘As a general rule, this right to plead the pendency of 
another action between the same parties, before judgment had, is re- 
garded to a large extent as a rule of convenience, resting in the princi- 
ple embodied in the maxim nemo debet bis verare—no one should be 
twice harassed for the same cause.”’ Allen v. McDowell, 236 N.C. 378, 
72 S.E. 2d 746; Reed v. Mortgage Co., 207 N.C. 27, 175 S.E. 834; Cook 
v. Cook, 159 N.C. 46, 74 S.E. 639. Abatement of the second action 
is based on the theory that all the issues can be settled in the first 
action. In this case the Act of 1955 withdraws authority to maintain 
the proceeding from the Department of Conservation and Development 
and gives it to the present petitioner. The present petition and notice 
may be treated as a motion in the cause substituting as the petitioner 
the Department of Archives and History in lieu of the Department of 
Conservation and Development. Beck v. Voncannon, 237 N.C. 707, 
75 S.E. 2d 895; In re Cranford, 231 N.C. 91, 56 S8.E. 2d 35; Simmons v. 
Simmons, 228 N.C. 233, 45 S.E. 2d 124; Craddock v. Brinkley, 177 N.C. 
125, 98 S.E. 280. 

The Legislature has declared the restoration of Tryon’s Palace a 
public purpose. The North Carolina Utilities Commission, upon a 
proper petition and after notice and hearing, has granted a certificate of 
public convenience and necessity. Upon appeal, Judge Morris has 
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overruled all exceptions and confirmed the Commission’s order. The 
State has funds available to pay for the respondents’ property which 
by the proper authorities has been found necessary for the purpose of 
restoring the palace. It was the first fixed capital of the Colony of 
North Carolina, and its most notable and unusual architectural achieve- 
ment. The power of the Legislature to provide for the restoration is 
beyond question. Greensboro v. Smith, 239 N.C. 138, 79 S.E. 2d 486; 
Jamison v. Charlotte, 239 N.C. 423, 79 S.E. 2d 797. 

This cause came to the Superior Court and from that court here upon 
appeal from a determination of the Utilities Commission. The deter- 
mination is presumed to be valid and is not to be disturbed unless it is 
made to appear that it is clearly unreasonable and unjust. Uldutlities 
Commission v. The Great Southern Trucking Co., 223 N.C. 687, 28 S8.E. 
2d 201. The record fails to disclose any valid reason in law why the 
judgment of the Superior Court should be disturbed. 

Affirmed. 


RopMaAN, J., took no part in the consideration or decision of this case. 


PARKER, J.. concurring: The building called Tryon’s Palace was “the 
most elegant structure in America.’”’ Marshall DeLancey Haywood’s 
“Governor William Tryon,” p. 193. It was not, however, simply a 
residence for the Royal Governor, but also served as a capitol or state 
house—containing a hall where the Assembly met, a council-chamber, 
and public offices. 

John Hawks, who came to America with Governor Tryon, superin- 
tended its construction. It was built of brick and trimmed with marble. 
Skilled artisans were brought from Philadelphia to do the work. The 
plumbing was done by an expert who came over from England for the 
express purpose. The main building was three stories high. On each 
side was a two-storied building, connected with the central building by 
gracefully curving galleries. In front of the Palace was a handsome 
courtyard. The rear of the building was fashioned in the style of the 
Lord Mayor’s Residence in London. All the sashes and four of the 
mantel pieces were imported. In the council-chamber there was a 
chimney-piece containing decorations of Ionic statuary, with columns 
of sienna, the fretwork on the frieze being inlaid with the latter mate- 
rial. There were richly ornamented marble tablets on which were 
medallions of King George and his Queen. 

The work of this noble structure was begun on 26 August 1767. In 
1770 the house was ready for occupancy, and the public records were 
moved into it in January and February of the following year. 

The opening of the Palace was celebrated by a grand ball. Of this 
entertainment we can catch a vivid glimpse through the clouds of old 
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night in the correspondence between James Iredell and Sir Nathaniel 
Dukenfield, wherein the baronet writes how the dignified councillor, 
Samuel Cornell, “hopped a reel” at the close of the evening. McRee’s 
“Life and Correspondence of James Iredell,” Vol. I, p. 173. Little could 
those present on that festive occasion foresee that in less than two 
decades this Palace would be a mass of charred ruins. 

Francois Xavier Martin, an early historian of the State, tells that he 
visited the Palace in company with the noted Venezuelan patriot, Don 
Francisco de Miranda, who said the building had no equal in South 
America. 

This stately building and grounds, when completely restored, will 
whisper to countless generations of North Carolinians and others from 
the four ends of the earth: 


“Tales of a brave and warlike race, 

Of peace and strife, of death and life, 

Of word and action bold. 

It will tell of men long gone, 

Of long forgotten ways; 

And how our fathers wrought and fought 
In old colonia] days.” 


Quoted with slight variations from Marshall DeLancey Haywood’s 
poem in the dedication of his book, Governor Tryon, To the Memory 
of the Revolutionary Patriots of North Carolina. 

Verse and legend and story have told of 


“The stately homes of England 
How beautiful they stand! 
Amidst their tall ancestral trees, 
O’er all the pleasant land.” 


Many of these stately homes are being preserved by the English Govern- 
ment at public expense as a glorious memorial of the past, and millions 
who speak the English tongue will visit, now, and in the future, the land 
of their ancestors to see them. The princely benefaction of the Rocke- 
fellers in restoring Williamsburg has made universal the fame of the 
great Virginians of Colonial and Revolutionary Days. 

When Tryon’s Palace is completely restored by State aid and the 
generous gifts of citizens of the State, and when countless thousands 
in the years that are ahead gaze upon the stately building, and stand 
in the hall where the Assembly met, and where in immediate Pre- 
Revolutionary and Revolutionary Times patriotic North Carolinians 
debated and decided upon the principles that lie at the foundation of 
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our constitutional rights as free men, they will stand in the presence 
of history as those great men live again, and will thrill with pride over 
how their fathers wrought and won for them their liberties “in old 
colonial days.”’ And each North Carolinian can say with great satis- 
faction, ‘‘this is my own, my native land.” 

I completely agree with the statement in the Court’s opinion that 
the restoration of Tryon’s Palace serves a public purpose. I concur in 
the result. 


J. D. PORTER v. YODER & GORDON COMPANY, INC. 


(Filed 7 June, 1957.) 
1. Statutes § 5a— 


The intent and spirit of an act controls in its construction, and when 
the meaning of a statute is in doubt, reference may be had to the title and 
context as legislative declarations of its purpose. 


2. Negligence § 3— 


In this action to recover for lead poisoning resulting from the use of a 
commercial paint ingredient containing lead monoxide, based on the alleged 
negligence of the seller in selling and delivering the compound without 
labeling the containers “poison” in violation of G.S. 90-77, it is held nonsuit 
should have been entered, since, construing G.S. 90-77 in the light of its 
caption and the context of the statute, the statute relates to pharmacy and 
the sale of medicines containing poisonous ingredients, and, under the 
doctrine of ejusdem generis, does not apply to the sale of a lead compound 
used in a commercial paint ingredient. 


ApprEAL by defendant from Armstrong, J., at October 1955 Regular 
Term of Rowan, and Crissman, J., at May 1956 Regular Term of 
Rowan, as No. 530 at Fall Term, 1956, carried over to Spring Term, 
1957. 

Civil action instituted 12 August, 1955 to recover damages allegedly 
resulting from actionable negligence of defendant in selling and deliver- 
ing to plaintiff poisonous compound of lead, lead monoxide, commonly 
known as “Litharge,” without the word “poison” on the containers 
wherein such compound was sold and delivered, in violation of a statute 
of the State of North Carolina, G.S. 90-77, heard, first, upon motion 
of defendant, on special appearance, to quash the summons, and the 
attempted service thereof. 

I. The record discloses (1) that summons issued to the sheriff of 
Guilford County for ‘Yoder & Gordon Company, Inc., by serving James 
P. Oliver, Route 9, Box 529, Greensboro, N. C., as agent of the defend- 
ant above named” was served on James P. Oliver on 15 August, 1955; 
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and (2) that summons issued to sheriff of Wake County for “Yoder & 
Gordon Company, Inc., by serving the Secretary of State of North 
Carolina, as agent for said defendant ...” was served 15 August, 
1955, on “Thad Eure, Sec. of State of the State of North Carolina at 
Raleigh, N. C., said Secretary being the process agent for the defendant 
named in the order of this summons.”’ 

Defendant Yoder & Gordon Company, Inc., appearing specially in 
this action solely for the purpose of moving, moved that each summons 
in the action be quashed, and that the attempted service thereof on 
defendant be set aside for reasons stated. 

The cause came on for hearing before Armstrong, Judge Presiding at 
the regular October-November Term of Superior Court of Rowan 
County on the special appearance and motion of defendant to quash 
service of summons; and the parties having agreed that the matter 
might be determined and the order and judgment of the court signed 
out of term and outside Rowan County, and the court having received 
and considered evidence in the form of oral testimony, exhibits, affi- 
davits and the verified complaint, and having heard arguments and 
considered briefs, submitted by counsel for the plaintiff and for the 
defendant, the court made specific findings of fact, upon which “THE 
Court ConcLupEs AS A Martrer or Law TuHat: This Court has juris- 
diction of the person of the defendant Yoder & Gordon Company, Inc., 
a Maryland Corporation, by virtue of service of summons upon the 
Secretary of State of North Carolina pursuant to G.S. 55-38, et seq. 
as amended by Session Laws, 1955, Ch. 1148. 

“This court also has jurisdiction of the person of the defendant Yoder 
& Gordon Company, Inc., a Maryland corporation, by virtue of service 
of summons upon J. P. Oliver, who, upon the facts herein found, 1s, 
and was at all times herein relevant, a managing agent transacting 
business in North Carolina for the defendant within the meaning of 
G.S. 1-97.” 

And thereupon the court ordered: 

“1. That the Motion to Quash Service of Summons be, and the same 
hereby is, denied. 

“9 That the defendant pay the costs of this Special Appearance.” 

Defendant appealed from the judgment to Supreme Court of North 
Carolina, “exceptions to said judgment to be hereafter assigned.” 

The exceptions set forth are as shown in the record and case on 
appeal. 

Upon the merits of the case: 

Plaintiff alleges in his complaint that on or about the 16th day of 
April 1954 defendant negligently sold, and negligently delivered to 
plaintiff in the State of North Carolina a quantity of poisonous com- 
pound of lead, to wit: lead monoxide, commonly known as Litharge, 
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without labeling same with the word “poison” in violation of a statute 
of North Carolina, G.S. 90-77; that plaintiff made use of “said poison- 
ous compound of lead” in the month of May 1954 in the course of his 
business as a painter and painting contractor, without knowing or 
being warned that such compound was poisonous whereby he might 
have taken appropriate precaution; that as a direct and proximate 
result of “the aforesaid acts of negligence on the part of defendant” he, 
the plaintiff, “contracted lead poisoning,” to his great injury; and that 
“The acts of negligence on the part of defendant which proximately 
caused said damage to plaintiff consisted in: 

“(a) Selling ... and (b) Delivering a poisonous compound of lead, 
to wit: Lead monoxide, to plaintiff without labeling ‘poison’ the con- 
tainers wherein such compound ‘was sold’”’ and ‘“ ‘was delivered’ in 
violation of a statute of North Carolina.” 

And upon trial in Superior Court plaintiff in pertinent part testified 
substantially as follows: “About the end of April 1954, Nobtained a 
job to paint some water tanks of the city of Salisbury ... three... 
a million gallon water tank, a two hundred and fifty thousand gallon 
water tank and a fifteen thousand gallon . . . The materials required 
for the painting of the interior of these tanks were mostly red lead 
and litharge, red lead and linseed oil and turpentine, ready mixed red 
lead in cans and dry litharge . . . I obtained some litharge to do this 
job from Yoder & Gordon Company out of Norfolk, Va., the defendant 
in this case . . . eighty pounds dry litharge . . . that is the litharge 
I bought for this job ... containers ... were labeled ‘Lev-L-Lite 
Paint Products—Litharge—Manufactured by Yoder & Gordon Co.— 
Established 1904—Norfolk, Virginia.’ All labels were the same. The 
material inside all the cans appeared to be the same. There was no 
poison label on any one of these cans .... I had never bought any 
litharge before this. I had never dealt with litharge or had anything 
to do with it. I did not know that litharge was a poisonous compound 
... that litharge contained lead monoxide. The only thing I knew 
about litharge was the specifications that required me to put two pounds 
of litharge to the gallon of paint. We mixed it according to specifica- 
tions .. . 80 pounds @ 25c—$20.00—is the price I paid for this 
litharge. I paid Yoder & Gordon Company. This litharge was deliv- 
ered to my home, 831 Jackson Street, Salisbury. Yoder & Gordon paid 
freight on it. As to how this million gallon water tank was cleaned, the 
specification called for cleaning interior ... and applying two coats 
red paint . . . We opened up a five-gallon can of red lead . . . We had 
to mix ten pounds of this dry litharge inside that red lead. The speci- 
fications said pour it in slowly and stir... While we were stirring 
it up it boils up in your face . . . We mixed that paint and after we 
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got it mixed we applied it to the wall . . . We breathed some of this 
powder .. . it was determined I did have lead poisoning .. .” 

And on cross-examination plaintiff stated: “. .. I did read section 
5.2 in the specifications relating to painting interior surfaces of the 
one-million gallon tank ... where it says: ‘All interior surfaces... 
shall be given two coats of red lead, linseed oil paint, conforming to 
Federal Specifications TT-P-86a, Type 1, except said Federal Specifi- 
cations shall be modified by the addition of two pounds per gallon of 
dry litharge, to be added shortly before application. The dry litharge 
is to be added slowly while the paint is stirred.’ We went over that 
part of the contract very carefully to make sure we mixed our paint, 
etc. At that time I didn’t undertake to discover what litharge was 
. . . When I saw this word litharge I had never seen the word before. 
I did not undertake to ask anyone what it was .. .I did go to the 
phone and call Norfolk, Virginia, and tell them to ship me some 
litharge along with other materials .. .” 

Plaintiff offered other evidence not necessary to be recited for con- 
sideration of the determinative question on this appeal. 

The case was submitted to the jury on issues as to (1) negligence of 
defendant, (2) contributory negligence of plaintiff, and (3) damages, 
all of which were answered favorable to plaintiff. 

To judgment in accordance therewith defendant excepted and ap- 
peals to Supreme Court, and assigns error. 


Lewis P. Hamlin, Jr., and Clarence Kluttz for Plaintiff Appellee. 
David S, Sykes, C. Theodore Leonard, Jr., and W. T. Shuford for 
Defendant Appellant. 


WINBORNE, C. J. Assuming that the court below properly overruled 
the motion of defendant, made upon special appearance, to quash the 
service of summons, as hereinabove related, there arises, upon excep- 
tion to the denial of defendant’s motions for judgment as of nonsuit, 
assigned as error, the basic question as to whether the provisions of the 
statute, G.S. 90-77, are applicable to the facts of this case, and avail- 
able to plaintiff for support of a cause of action against defendant as 
alleged in the complaint. 

As to this question, the history of the statute considered in context 
as shown by the original act, and subsequent codifications, on which it 
is founded, indicate a legislative intent to restrict its provisions to 
the profession of pharmacy, and its relation to pharmaceutics,—the 
science of preparing, using and dispensing of medicines, and not to 
manufacture and sale of paint products for commercial purposes. The 
intent and spirit of an act controls in its construction. Dyer v. Dyer, 
212 N.C. 620, 194 S.E. 278. 
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The statute G.S. 90-77 comprises in substantial conformity Sections 
20 and 28 of Chapter 108 of 1905 Public Laws. This act is entitled 
“An Act to Revise, Consolidate, and Amend the Pharmacy Laws.” By 
the enactment of it (thirty-one sections), the General Assembly created 
the North Carolina Pharmaceutical Association and declared its object 
“to unite the pharmacists and druggists of this State for mutual aid, 
encouragement and improvement, to encourage scientific research, 
develop pharmaceutical talent, to elevate the standard of professional 
thought and ultimately restrict the practice of pharmacy to properly 
qualified druggists and apothecaries.” It declared the responsibility 
of persons engaged in the sale and dispensing of “drugs, chemicals and 
medicine.” And in general the act prescribed rules and regulations for 
the Association and the ethical practice of the profession in keeping 
with the declared object. 

When the Act of 1905 was codified, Section 20 became Revisal Sec- 
tion 4489, under part VII entitled “Pharmacists” in Chapter 95 en- 
titled “Health.” And Section 28 became Revisal 3655 under part 
XXVII entitled “Professions” in Chapter 81 entitled “Crimes.” And 
in codification in Consolidated Statutes of 1919, Revisal Sections 4489 
and 3655 were consolidated into C.S. 6671, under part 2 (entitled ‘“Deal- 
ing in Specific Drugs Regulated”) of Article 3 (entitled “Pharmacy”) 
of Chapter 110 (entitled ‘Medicine and Allied Occupations”). Part 1 
of Article 3 of Chapter 110 is captioned “Practice of Pharmacy.” And 
when codified in the General Statutes, C.S. 6671 became G.S. 90-77, 
under identical captions. 

Moreover, in the codifications it is noted that the word “oxide” ap- 
pearing in the last proviso of Section 20 of the 1905 Act is spelled 
“dioxide.” But read in context it is seen that this last proviso clearly 
relates to medicinal dosage of poisonous substances, and such products 
as are dispensed by pharmacists. 

Decisions of this State are uniform in holding that if the meaning of 
a statute is in doubt reference may be had to the title and context as 
legislative declarations of the purpose of the act. S. v. Woolard, 119 
N.C. 779, 25 S.E. 719; Machinery Co. v. Sellers, 197 N.C. 30, 147 S.E. 
674; Dyer v. Dyer, supra; S. v. Keller, 214 N.C. 447, 199 8.E. 620; 
Smith v. Davis, 228 N.C. 172, 45 S.E. 2d 51, 174 A.L.R. 643; In re 
Hickerson, 235 N.C. 716, 71 S.E. 2d 129; S. v. Lance, 244 N.C. 455, 
94 S.E. 2d 335. 

In S. v Woolard, supra, Clark, J., later C. J., said: “. . . the title is 
part of the bill when introduced, being placed there by the author, and 
probably attracts more attention than any other part of the proposed 
law, and if it passes into law the title thereof is consequently a legisla- 
tive declaration of the tenor and object of the act . . . Consequently 
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when the meaning of an act is at all doubtful, all the authorities now 
concur that the title should be considered.” 

The text writers say that the construction and operation of statutes 
relating to poison are governed by the general principles applicable to 
all statutes; and such statutes, where penal in nature, are strictly con- 
strued and will not be extended by implication beyond their express 
terms. Indeed the doctrine of eyusdem generis applies in construing a 
statute pertaining to the labeling of products containing poison. 72 
C.J.S. pp. 164-5. That is, “in the construction of laws, wills, or other 
instruments, the ejusdem generis rule is that where general words fol- 
low an enumeration of persons or things, by words of a particular or 
specific meaning, such general words are not to be construed in their 
widest extent, but are to be held as applying only to persons or things 
of the same general kind or class as those specifically mentioned.” 
Black’s Law Dictionary 38rd Ed. See also Trust Co. v. Wolfe, 245 N.C. 
535, 96 8.E. 2d 690. 

And it is stated in 72 C.J.S. 165 that “statutes requiring the labeling 
of poisons ordinarily do not apply to articles of merchandise in the 
manufacture of which poison is incidentally used.” Furthermore, “a 
statute requiring persons selling medicine belonging to a class known 
as poisonous to mark the package with the word ‘poison’ has been 
held to apply only to the sale of poisons usually sold by druggists and 
apothecaries and not to poisonous articles other than medicine .. .” 
Boyd v. Frenchee Chemical Corp., D. C. N.Y., 37 Fed. Supp. 306; 
McClaren v. G.S. Robins & Co., 349 Mo. 653, 162 S.W. 2d 856. 

In the Boyd case, supra, this headnote epitomizes the opinion: “2. 
The purpose of Pennsylvania statute providing for the practice of phar- 
macy was to regulate the compounding of physicians’ prescriptions, 
preparing drugs, and dispensing them, or other products of the apothe- 
cary’s calling, including poisonous substances, as an incident to the 
practice of pharmacy, and not to regulate or control the sale of cleaning 
preparation which happened to be poisonous.” And it is held in this 
case that “Although definition of ‘poison’ contained in Pennsylvania 
statute regulating the practice of pharmacy was broad enough to em- 
brace a commercial shoe cleaner, the statute taken as a whole could not 
be construed as intended to regulate the sale of such products having 
no connection with pharmacy so as to require that cleaner be labeled 
as poison in accordance with statute.” 

Moreover in the McClaren case, supra, the Supreme Court of Mis- 
souri held that an Illinois statute penalizing ‘‘every druggist who sells 
and delivers any arsenic . .. or other substance . . . usually denomi- 
nated as poisonous without having the word ‘poison,’ does not under 
the ‘eyusdem generis’ rule manifest an intent to include ‘carbon tetra- 
chloride’ therein, which is not a drug, but a grease solvent, sold com- 
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mercially as a cleaning fluid, and hence the sale of such a substance by 
manufacturer without labeling it as poison did not constitute negli- 
gence.” 

The reasoning of these cases is deemed sound and persuasive. 

Hence in the light of the caption and context of the statute in hand, 
G.S. 90-77, read in connection with the whole act entitled “Pharmacy” 
this Court holds as a matter of law that the sale and delivery of a lead 
compound, such as lead monoxide or litharge, used in commercial paints, 
does not come within the purview of the provisions of the statute re- 
quiring the labeling of containers in which it is sold by the manufac- 
turer with the word “poison.” 

Therefore, the motion of defendant for judgment as of nonsuit should 
have been allowed. 

Judgment reversed. 


J. G. JACKSON, JANIE L. LOFTIN, F. L. JACKSON, R. A. JACKSON, R. M. 
JACKSON anp E. E. JACKSON v, THE CITY OF GASTONIA. 


(Filed 7 June, 1957.) 


1. Municipal Corporations § 15a— 


Where the owner of a subdivision outside a municipality constructs water 
and sewer lines and permits purchasers of lots to tap into the lines without 
charge, the municipality, upon the extension of its limits to include the 
subdivision, is liable to the owner of the subdivision or his heirs in quan- 
tum meruit for the value of the water and sewer lines in the absence of 
charter or contractual provision to the contrary, when the municipality 
takes over, uses and controls the said lines as its own. 


2. Same: Dedication § 1— 


The owner of a subdivision does not dedicate. water and sewer lines con- 
structed by him to the public at large by permitting the purchasers of lots 
in the subdivision to tap into the said lines without charge, since a dedi- 
cation must be made to the use of the public in general and not to any 
particular part of it. 


APPEAL by plaintiffs from Campbell, J., at 10 December, 1956 Term 
of GASTON. 

Civil action to recover, as stated in the case on appeal, the reasonable 
value of water and sewer lines taken by the defendant municipality 
for a public purpose without compensating the plaintiffs, who had in- 
stalled, maintained and were the owners of the said lines prior to the 
time they were taken over by the defendant. 

The parties waived trial by jury and agreed that the presiding judge 
should sit as a jury and find all the facts, and determine all issues, 
subject to the usual rights of motions and appeal by either party. 
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The parties stipulated facts substantially as follows: 

(1) Plaintiffs are all the heirs at law of John Frank Jackson, who 
died 13 November, 1948, leaving a last will and testament, which is 
duly probated and recorded in office of Clerk of Superior Court of 
Gaston County, North Carolina, in Will Book 7, at page 167, under 
which James G. Jackson and Earl E. Jackson were appointed executors 
with full power of sale of any and all property, and said executors 
thereafter duly qualified and were acting as such at the times involved 
in this action, and under Item VIII of said will any and all property 
owned by John Frank Jackson was bequeathed to the plaintiffs herein. 

(2) In the year 1922 John Frank Jackson owned over two hundred 
acres of land situated about one mile south of the corporate limits of 
the city of Gastonia, the defendant, suitable for residential purposes. 
And in October of that year John Frank Jackson had a portion of this 
property platted into residential lots for the purpose of sale,—the plat 
being recorded as indicated, from which plat he proceeded to sell lots. 
Later in same year he had a large portion of the remainder of his prop- 
erty platted into a certain subdivision, from which he proceeded to 
sell and convey residential lots. This plat was not recorded until! the 
year 1937. On these plats streets were laid out and dedicated to the 
use of the purchasers of said lots and of the general public. And in the 
year 1939 John Frank Jackson also had an additional plat showing 
other land. This plat has not been recorded, although deeds conveying 
such (residential) lots make reference to it. Other portions of the land 
were deeded without reference to any plat. 

(3) “To increase the salability of his lots,” John Frank Jackson, in 
the years 1936, 1939, 1941 and 1946, at his own expense, extended cer- 
tain sewer lines, specifically described, tapping same to existing sewer 
line outside the corporate limits of defendant, and privately owned. 
In the year 1949, the heirs of John Frank Jackson at their own expense 
made other extension of the sewer line, and installed certain water 
lines. All this is shown on the composite map made a part of the stipu- 
lation. Installation of the water line and “said sewer lines in the dedi- 
cated streets were to serve the purchasers and owners of lots therein,” 
and no charge was made against the purchasers or owners of the lots 
so sold for taps to said lines for serving said lots with water or sewer, 
but the expense of said connections or taps from said lines to said lots 
were borne entirely by the owners and purchasers of the lots. 

(4) The defendant, City of Gastonia, prior to 1 November, 1950, the 
date on which the territory embracing “the subject lines” was incorpo- 
rated into the corporate limits of the city, exercised no control or main- 
tenance over said lines, but did furnish its water through said lines, and 
did require water meters on the taps from said water line to the resi- 
dential lots and collected charges for the quantity of water used by the 
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purchasers of the lots. However “the defendant did not collect any 
sewer charges from any residence on the lots tapped on the sewer lines. 
And after the territory embracing the water line and sewer lines were 
incorporated into the corporate limits of the city, the defendant has 
taken over, used and controlled said water and sewer lines to the same 
extent as if said lines had been installed by the defendant originally.” 
(Emphasis added.) 

(5) Practically all of the lots in said subdivision were sold prior to 
the incorporation of said subdivision into the corporate limits of the 
city of Gastonia; and ‘between the year 1922 and November 1, 1950, 
residential homes were constructed on the great majority of the resi- 
dential lots sold and taps by the purchasers of the lots and owners of 
said residences to the water line and to the various sewer lines per- 
mitted by John Frank Jackson or the plaintiffs.” The purchasers of the 
various lots connected their residences with the water line, and sewer 
lines, at their own expense without paying a tapping charge to him or 
them, and have since that time purchased water from the city of Gas- 
tonia, “but were under no obligation of any kind to pay” John Frank 
Jackson or plaintiffs “any portion of said expense or other remuneration 
for water obtained from said lines, nor for the use of the water or sewer 
lines.” 

(6) Defendant, a municipal corporation, under and by virtue of 
Section 55 of its Charter (Chapter 199 of Private Laws of 1913) and 
by virtue of G.S. 160-239, et seg., and G.S. 160-225, et seq., has the 
power to operate and establish and provide a water and sewer system 
and to make charges to the users thereof, and further, has the power 
and authority under said charter and the General Statutes of North 
Carolina to acquire property by purchase or by eminent domain for 
public purpose, including the use thereof for constructing or maintain- 
ing water and sewer systems, facilities and works. 

(7) At the time the water and sewer lines, which are the subject of 
this action, were installed defendant had no charter provision nor ordi- 
nance providing any terms, condition or event under which water or 
sewer lines installed outside its corporate limits by private owners and 
connected to its water or sewer system would become the property of 
the defendant if later incorporated into its city limits. 

(8) But prior to 1 November, 1950, the defendant had a policy re- 
quiring any private owner installing a water or sewer line outside of its 
corporate limits, which was to be connected to or serviced by defend- 
ant’s water or sewer system, to permit the defendant to approve the 
proposed installation, and after the installation of such outside line to 
inspect same in order that defendant could see that the installation was 
proper to the extent of not allowing water leakage. And at the time 
the water line and the sewer lines involved in this controversy were 
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installed the defendant through its agents, its superintendent of public 
utilities or the city engineer approved the proposed installation and 
made the inspection, but thereafter exercised no supervision, control 
or maintenance over said line. John Frank Jackson or plaintiffs 
maintained the lines at their own expense and without reimbursement 
or obligation to reimburse them for any expense, by the purchasers of 
lots, who were to pay them no further compensation for the use of the 
lines. 

(9) No written contract has been entered into by the defendant or 
any of its agents with the plaintiffs or John Frank Jackson for the 
purpose of sale of the lines involved in this controversy. 

(10) At an election duly called and held, on 8 April, 1951, the city 
of Gastonia was authorized to issue bonds for the purpose of installing 
and extending its water, sewer and electric systems in the old corporate 
limits, as well as the new corporate limits. 

(11) Defendant in the early part of 1950 had an appraisal and 
survey made of the water and sewer lines in the area proposed to be 
annexed and to determine which lines the defendant felt could be incor- 
porated into its water and sewer system to serve this area. 

(12) But before the bonds were sold the decision by the Supreme 
Court of North Carolina in Spaugh v. Winston-Salem, 234 N.C. 708, 
68 S.E. 2d 838, was rendered, as a result of which the defendant de- 
clined to pay plaintiff for the value of the said water and sewer lines. 

(18) The recovery of the plaintiffs, if any, is based on quantum 
meruit and the agreed reasonable values of the lines involved in this 
controversy based on the appraisal the defendant had made early in 
1950, are as set forth in paragraph 14 of the stipulated facts. 

Motion of defendant, made at the close of all the evidence, for judg- 
ment as of nonsuit was allowed, and the action dismissed. 

Plaintiffs appeal therefrom to Supreme Court and assign error. 


L. B. Hollowell and Hugh W. Johnston for Plaintiffs Appellants. 
J. Mack Holland, Jr., and James B. Garland for Defendant Appellee. 


WINBORNE, C. J. Of the underlying questions to be properly consid- 
ered on this appeal, appellee states in substance this one: Did the 
defendant wrongfully take possession of the water and sewer lines which 
are the subject of this controversy and appropriate the same to its own 
use without compensation therefor? In the light of the agreed facts 
this Court is constrained to hold that this question must be answered 
in the affirmative. The cases of Farr v. Asheville, 205 N.C. 82, 170 8.E. 
125, and Spaugh v. Winston-Salem, 234 N.C. 708, 68 S.E. 2d 838, upon 
which defendant, appellee, mainly relies are distinguishable in factual 
situation from that of the case in hand,—and are not controlling here. 
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In the Farr case, supra, the owner of a subdivision outside the corpo- 
rate limits of a city constructed water mains therein, and for his own 
convenience and profit connected them with the city water system, and 
the city furnished water through such mains to the residents of the 
development, collecting water rentals from the residents; and there- 
after the corporate limits of the city were extended to include the 
development, and the city continued to furnish water to the residents 
of the development in the same manner as before the extension and 
without any assertion of ownership of the mains installed by plaintiff. 
The Court held that the evidence to this effect is insufficient to show a 
taking or appropriation of the plaintiff’s main,—that the mere exten- 
sion of the city limits does not amount to a wrongful taking or appro- 
priation of plaintiff’s property. 

In the instant case the stipulated facts show that the city of Gastonia, 
after the territory embracing the water and sewer lines was incorpo- 
rated into the corporate limits of the city, “the defendant has taken 
over, used and controlled said water and sewer lines to the same extent 
as if said lines had been installed by the defendant originally.” 

And in the Spaugh case, supra, it is recited that the city ordinances 
were in force at the time, advising those outside the city who were 
permitted to connect with the city mains that whenever the territory 
in which they were located was incorporated within the city limits the 
water and sewer lines and “fixtures, equipment, easements, rights and 
privileges pertaining thereto” should become the property of the city. 
And that plaintiffs’ subdivision having been laid out within one mile of 
the corporate limits of the city, knowledge of its ordinances in the re- 
spect set out in G.S. 160-203 would be presumed. 

Indeed in the Spaugh case, Devin, C. J., writing for the Court, after 
reviewing pertinent decisions of this Court, and of other jurisdictions, 
had this to say: ‘From an examination of the cases cited and the deci- 
sions based on the particular facts of those cases, it is apparent that no 
comprehensive rule emerges, and that this case and others of like nature 
must be considered and determined in the light of the pertinent facts 
presented by the record in each case.” 

While in the instant case it is agreed (1) that no written contract 
has been entered into for the purchase of the water and sewer lines here 
involved, and (2) that at the time these water and sewer lines were 
installed, the defendant had no charter provision nor ordinance provid- 
ing any terms, conditions, or event under which the lines installed out- 
side its corporate limits by private owners and connected to its water 
or sewer system should become the property of the defendant if later 
incorporated into its city limits, and (3) that the city has “taken over, 
used and controlled” said lines as if installed by it originally, decisions 
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of this Court hold that in such case plaintiff is not without a remedy— 
it may recover on basis of quantum meruit for the reasonable and just 
value of the water and sewer lines. Mfg. Co. v. Charlotte, 242 N.C. 
189, 87 S.E. 2d 204. 

Moreover the transactions between plaintiffs and purchasers of lots 
in respect to water and sewer lines do not purport to be public dedica- 
tions for the benefit of the city. Indeed text writers say that “there is 
no such thing as a dedication between owner and individuals. The 
public must be a party to every dedication. In fact the essence of a 
dedication to public uses is that it shall be for the use of the public at 
large. There may be a dedication of land for special uses, but it must 
be for the benefit of the public, and not for any particular part of it 
. . . In short the dedication must be made to the use of the public ex- 
clusively, and not merely to the use of the public in connection with a 
user by the owners in such measure as they may desire.”” 16 Am. Jur. 
359, Dedication Section 15. 

Therefore the judgment below is reversed, and the cause remanded 
to the end that judgment be entered in accordance with the stipulations 
of the parties as to reasonable value of the lines so taken over, used and 
controlled. 

Error and remanded. 


COMPETITOR LIAISON BUREAU OF NASCAR, INC., v. MRS. J. R. MID- 
KIFF anp J. R. MIDKIFF, ADMINISTRATOR OF THE ESTATE OF JESSE 
MIDKIFF, DEcEASED. 


(Filed 7 June, 1957.) 


1. Controversy Without Action § 4— 


Where the parties submit the cause upon stipulation of facts, the hear- 
ing is on the facts stipulated, and assignment of error for failure of the 
court to make certain requested findings of fact and conclusions of law is 
inapposite. 


2. Appeal and Error § 1— 


Upon appeal from judgment entered on facts stipulated, the review 
relates to whether the judgment is correct upon the stipulated facts and 
not the reasoning upon which the lower court reached the conclusion em- 
bodied in the judgment. 


8. Appeal and Error § 38— 
An assignment of error not discussed in the brief is deemed abandoned. 
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4. Election of Remedies § 1— 


The doctrine of election of remedies applies when co-existing, but incon- 
sistent, remedial rights vest in the same person so that such person must 
choose between the inconsistent and repugnant remedial rights. 


5. Infants § 6—Institution of action for wrongful death by minor’s admin- 
istrator cannot constitute disaffirmance of insurance agreement as to 
beneficiary named therein. 


A minor signed a registration agreement with the promoter of auto 
racing which provided, in consideration of the payment of the fees re- 
quired, that he or his beneficiary would be entitled to certain benefits 
for death or any injury he might sustain in the auto racing events con- 
templated, and that such benefits should be the sole right and should bar 
claim for injury or death in such races. After the minor’s death in an 
accident, his administrator instituted a suit for wrongful death. The pro- 
moter contended that the institution of such suit by the administrator was 
a disafirmance of the insurance agreement, and in an action between it 
and the beneficiary of the insurance certificate, tendered refund of the 
registration fee. Held: The right of action for wrongful death existed in 
favor of the administrator alone, G.S. 28-173, and therefore the institution 
of the action could not be an election by the beneficiary of the certificate, 
and could not bar the action on the certificate. 


Hieerns, J., took no part in the consideration or decision of this case. 


Apprau by plaintiff from judgment of Nimocks, J., entered 20 March, 
1957, ALAMANCE Superior Court. 

Plaintiff instituted this action on 18 November, 1953, under the 
Declaratory Judgment Act, G.S. 1-253 et seg., asserting its ownership 
of a fund of $3,000.00 now held by the Clerk of the Superior Court of 
Alamance County. J. R. Midkiff, administrator of the estate of Jesse 
Midkiff, deceased, originally a defendant herein, demurred to the com- 
plaint. By judgment entered 21 January, 1954, said demurrer was 
sustained; and the action, as to said administrator, was dismissed. Mrs. 
J. R. Midkiff, now sole defendant, answering, asserted ownership of 
said $3,000.00 fund. 

The record shows that the hearing was before Nimocks, J., at May 
Civil Term, 1954, on a “Stipulation of Facts.” The following is a con- 
densed statement thereof. 

Under date of 3 June, 1953, Jesse Midkiff signed an application “for 
registration in the Benefit Plan of Competitor Liaison Bureau of 
NASCAR, Ine., in accordance with NASCAR rules,” hereinafter called 
registration agreement. Apart from data identifying the applicant and 
his death beneficiary, to wit, Mrs. J. R. Midkiff, the applicant’s mother, 
the registration agreement provided: 


“IT expressly understand and agree that upon issuance of 
NASCAR license to me, and upon payment of fees required by 
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NASCAR, I will be entitled only to the benefits provided by the 
Benefit Plan of Competitor Liaison Bureau of NASCAR, Inc. for 
injuries (including death) I might sustain in NASCAR-sanctioned 
racemeets or other events pursuant to the contract between 
NASCAR and Competitor Liaison Bureau of NASCAR, Inc., and 
the insurance carrier and upon presentation of proofs, 

“Tt is further understood and agreed that the foregoing shall be 
and constitute the limit of liability for any injuries (including 
death) that I may incur, provided claim is filed within 30 days 
of the accident. 

“In consideration of the acceptance by NASCAR of my license 
application and issuance of license, and in consideration of the 
foregoing, I do hereby release, remise and forever discharge 
NASCAR, the promoters presenting races or other events under 
NASCAR sanction, and the owners and lessees of premises in which 
NASCAR sanctioned races or other events are presented, and the 
officers, directors, agents, employees and servants of all of them, 
of and from all liability, claims, actions and possible causes of 
action whatsoever that may accrue to me or to my heirs, next of 
kin and personal representatives, from every and any loss, damage 
and injury (including death) that may be sustained by my person 
and property while in, about, and enroute into and out of premises 
where NASCAR sanctioned races or other events are presented. 

“T have read and fully understand the foregoing.” 


On 19 September, 1953, “while a registered participant” in plaintiff’s 
benefit plan, Jesse Midkiff was killed “in a NASCAR-sanctioned race- 
meet”; and under plaintiff’s benefit plan Mrs. J. R. Midkiff, as death 
beneficiary, became entitled to $3,000.00. 

Jesse Midkiff died intestate. J. R. Midkiff, his father, qualified as 
administrator of Jesse Midkiff’s estate. On 3 October, 1953, the ad- 
ministrator brought suit, now pending in Alamance Superior Court, 
against plaintiff and others for the alleged wrongful death of his intes- 
tate. (See Midkiff v. Auto Racing, Inc., 240 N.C. 470, 82 S.E. 2d 417, 
where judgment overruling demurrers was sustained.) 

Before the administrator instituted said wrongful death action, plain- 
tiff forwarded its check dated 21 September, 1953, to Mrs. J. R. Midkiff. 
Plaintiff had placed thereon an endorsement to be signed by Mrs. J. R. 
Midkiff to the effect that her acceptance would constitute a release by 
her “of all claims the payee might have against National Association 
for Stock Car Auto Racing, Inc., and/or Competitor Liaison Bureau 
of Nascar, Inc., and/or J. & W. Corporation on account of the death of 
Jesse Midkiff.” It does not appear when Mrs. J. R. Midkiff received 
this check. It does appear that, after the wrongful death action was 
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instituted, she refused to sign the said endorsement, struck it out, and 
signed in lieu thereof an endorsement she placed thereon, to wit: “In 
settlement of insurance on life of Jesse Midkiff by Competitor Liaison 
Bureau of Nascar, Inc., under benefit plan in event of death.” Plain- 
tiff’s check, bearing this substituted endorsement, was not honored. 
Mrs. J. R. Midkiff then contended and now contends that she was and 
is entitled to the $3,000.00 death benefit unconditionally. 

Thereupon, plaintiff deposited with said clerk the sum of $3,000.00, 
for disbursement in accordance with final judgment herein. Also, plain- 
tiff deposited with said clerk the additional sum of $2.00, to wit, the 
amount paid as registration fee by Jesse Midkiff when he signed the 
registration agreement. 

The plaintiff’s benefit plan, referred to in the registration agreement, 
is underwritten by American Universal Insurance Company. 

In said registration agreement, Jesse Midkiff gave 18 August, 1931, 
as the date of his birth; but on 3 June, 1953, and also on 19 September, 
1953, he was less than 21 years of age. 

The record shows that, upon conclusion of said hearing, the parties 
“stipulated and agreed that the Judge might hear the matter upon the 
pleadings and agreed facts and render his judgment out of term, out 
of the county and out of the district.” 

Judgment dated 20 March, 1957, was entered. Judge Nimocks, being 
of the opinion that “Mrs. J. R. Midkiff is entitled to recover the sum 
of $3,000 as beneficiary under said benefit plan,” adjudged that the 
clerk pay the said $3,000.00 to her and that plaintiff pay the costs. 
Plaintiff excepted and appealed. _ 


Long, Ridge, Harris & Walker for plaintiff, appellant. 
Thomas C. Carter, Clarence Ross, and Basil Sherrill for defendant, 
appellee. 


Bossitt, J. Plaintiff assigns as error the failure of the court to make 
certain requested findings of fact and conclusions of law; but these 
assignments are based on a misconception of the nature of the hearing. 
The hearing was not on evidence submitted to the court, upon waiver 
of jury trial in accordance with G.S. 1-184. When this procedure is 
adopted, a statement of the court’s findings of fact and conclusions of 
law is appropriate. G.S. 1-185; Goldsboro v. R. R., ante, 101, 97 S.E. 
2d 486. Here, the cause was submitted for decision on the facts stipu- 
lated. 

Appellant assigns as error certain recitals in the judgment, indicating 
the legal reasoning upon which the court reached the conclusion em- 
bodied in the judgment. These assignments do not require separate 
consideration; for, whether we agree in whole or in part with the court’s 
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reasoning, the only question posed for decision is whether, upon the 
facts stipulated, the judgment is correct. 

While appellant excepted, it did not appeal from said judgment dis- 
missing this action as to J. R. Midkiff, administrator of the estate of 
Jesse Midkiff, deceased. Appellant undertakes to base an assignment 
of error on his exception to said judgment, but there is no discussion 
of this assignment in its brief. Under well established rules, this assign- 
ment is deemed abandoned. 

In NASCAR, Inc., v. Blevins, 242 N.C. 282, 87 S.E. 2d 490, this 
question was presented: “Do the release provisions of registration 
agreement executed by participant in stock car race prior to entering 
race event constitute a bar to claim for injury and death on account 
of alleged negligence of plaintiffs during course of race?” Wunborne, 
J. (now C. J.), said: “Patently as here presented this is a moot ques- 
tion. In the first place, sufficient facts are not agreed to present a con- 
troversy cognizable under the Uniform Declaratory Judgment Act. It 
is not admitted that the death of William W. Blevins, participant in a 
stock car race, was the proximate result of negligence of anyone.” 

As in NASCAR, Inc., v. Blevins, supra, the facts stipulated herein do 
not establish that the death of Jesse Midkiff “was the proximate result 
of negligence of anyone.” 

Appellant presents a different question. It is based on the fact that 
Jesse Midkiff was under 21 years of age when he signed the registration 
agreement and also when he was killed. 

Appellant alleges and contends that Mrs. J. R. Midkiff’s right to the 
death benefit of $3,000.00 otherwise due her under plaintiff’s benefit 
plan is now barred because the administrator had the right to avoid 
and disaffirm the registration agreement entered into by the minor intes- 
tate and has elected to do so by the institution of the wrongful death 
action. 

Before dealing directly with appellant’s basic contention, the facts 
stated below should be noted. 

Close consideration of the registration agreement discloses: 1. The 
only signature thereon is that of Jesse Midkiff, the applicant for regis- 
tration. 2. Upon (a) “issuance of NASCAR license” to the applicant, 
and (b) “payment of fees required by NASCAR,” the applicant, or his 
death beneficiary, is entitled only to the benefits provided by plaintiff’s 
benefit plan for injuries (including death) the applicant “might sustain 
in NASCAR-sanctioned racemeets or other events” pursuant to the 
contract between NASCAR and plaintiff and the insurance carrier. 
3. The amount to which the applicant or his death beneficiary would 
be entitled is not stated. 4. The identity of the party or parties obli- 
gated to pay whatever is due the applicant or his death beneficiary is 
not stated. 


414 IN THE SUPREME COURT. [246 


NASCAR, INc., v. MIDKIFF. 


On the facts stipulated, Mrs. J. R. Midkiff was entitled to recover 
$3,000.00 under plaintiff’s benefit plan. From whom? Plaintiff’s bene- 
fit plan (the terms of which are not set forth in the registration agree- 
ment) was underwritten by an insurance company. Whether originally 
provided by said insurance company, by plaintiff, or otherwise, the 
$3,000.00 was deposited by plaintiff with the clerk as the death benefit 
to which Mrs. J. R. Midkiff would be entitled under plaintiff’s benefit 
plan unless she is barred from recovering any amount thereunder by 
reason of the administrator’s wrongful death action now pending against 
plaintiff and others. Hence, for present purposes, we dismiss as Imma- 
terial questions that come to mind, unanswered by the facts stipulated, 
as to the original source of the $3,000.00. 

Appellant’s said basic contention rests upon the premise that the 
administrator had the right to elect whether he would affirm or dis- 
affirm said registration agreement and that he has elected to avoid and 
disaffirm it. 

The doctrine of election of remedies applies when a person must 
choose between inconsistent remedial rights, ‘“‘the assertion of one being 
necessarily repugnant to, or a repudiation of, the other.” 28 CJS., 
Election of Remedies secs. 1 and 4. Jenkins v. Trantham, 244 N.C. 422, 
426, 948.E. 2d 311; Davis v. Hargett, 244 N.C. 157, 162, 92 S.E. 2d 782; 
Surratt v. Ins. Agency, 244 N.C. 121, 181, 93 S.E. 2d 72; Machine Co. 
v. Owings, 140 N.C. 508, 53 S8.E. 345. 

When the doctrine applies, the available co-existing but inconsistent, 
remedial rights, vest in the same person; otherwise, there can be no 
right of election. “. . . an election of remedies presupposes a right to 
elect.” 18 Am. Jur., Election of Remedies sec. 10. 

The administrator’s action for wrongful death is statutory. GS. 
28-173. The administrator neither has nor claims any right to recover 
the death benefit provided by said registration agreement. Nor does 
he seek to recover the $2.00 registration fee paid by the minor intestate. 
Whether an action by the administrator to recover said $2.00 registra- 
tion fee would constitute an avoidance and disafirmance is an academic 
question. In short, upon the facts stipulated, the administrator has not 
received, nor does he claim, any benefit under and by virtue of said 
registration agreement, and has made no election with reference thereto. 

The right to recover the death benefit provided by said registration 
agreement vested exclusively in Mrs. J. R. Midkiff, the beneficiary 
named therein. She has asserted and now asserts her right to recover 
this death benefit. She neither has nor claims any right to the $2.00 
registration fee. 

Questions as to the legal effect, if any, of Mrs. J. R. Midkiff’s recovery 
herein of the $3,000.00 death benefit, upon the administrator’s wrongful 
death action, and questions as to the validity, legal effect and scope of 
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the release provisions of said registration agreement, may be presented 
in said wrongful death action. Blevins v. France, 244 N.C. 334, 93 S.E. 
2d 549. 

Suffice to say, on the facts stipulated, Mrs. Midkiff, as death bene- 
ficiary under plaintiff’s benefit plan, is entitled to the $3,000.00 fund. 
Hence, the judgment is affirmed. It is noted that the $2.00 deposit, not 
referred to in the judgment, is available to the use of appellant. 

Affirmed. 


Hiacains, J., took no part in the consideration or decision of this case. 


W. J. McBRYDE anp Wirt, SARAH McBRYDE, JAMES FULTON McBRYDE 
AND WIFE, MARGARET McBRYDE, SARAH MAE McBRYDE VEASEY 
AND Hussanp, JAMES VEASEY, CATHERINE ANN McBRYDE PHIL- 
LIPS anp Hussanp, EDWARD PHILLIPS, ann JOHN DOUGLAS Mce- 
IBRYDE anp Wire, PSTHER McBRYDE, v. COGGINS-McINTOSH LUM- 
BER COMPANY, INC., R. D. SINGLETON anp Wire, SALLIE C. SIN- 
GLETON. 

(Filed 7 June, 1957.) 

1. Trespass § 21%— 

Where the grantors in a timber deed go upon the land, point out the 
boundary and mark trees as being within their boundary, both the grantors 
and the grantee who actually cuts the timber within the boundary desig- 
nated are liable to the owner of the adjacent land for trespass as joint tort- 
feasors if any of the trees so cut stood on land belonging to the adjacent 
owner. 


2. Torts § 6— 


Where the grantee in a timber deed cuts trees within the boundaries 
pointed out by the grantors, and is thereafter sued for trespass by the 
owners of the adjacent lands upon allegations that some of the trees so 
cut stood upon lands owned by them, such grantee is entitled to join his 
grantors for contribution under the statute, G.S. 1-240, since both grantee 
and grantors are liable as joint tort-feasors and the owners of the adjacent 
lands could bave joined them as parties defendant in the first instance. 


3. Pleadings § 19b— 


Where additional parties, joined for contribution under G.S. 1-240, file 
answer, they are precluded from thereafter demurring ore tenus for mis- 
joinder of parties and causes, but plaintiffs, seeking no relief against such 
additional defendants, are not precluded thereby from demurring ore tenus 
on such ground. 


JOHNSON, J., concurring. 
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APPEAL by defendant Coggins-McIntosh Lumber Company, Inc., 
from Sink, E. J., January Special Term 1957 of Hoxeg. 

Civil action for damages for the alleged wrongful trespass upon land 
and the cutting and removal of timber heard upon demurrers ore tenus 
of plaintiff and the defendant R. D. Singleton and wife, Sallie C. Single- 
ton, to the further answer and demand of defendant Coggins-McIntosh 
Lumber Company, Inc., for contribution from the defendants Singleton 
as alleged joint tort-feasors on the ground of misjoinder of parties and 
causes, 

Plaintiffs instituted an action for damages for trespass upon their 
land and the cutting and removal of timber therefrom against Coggins- 
McIntosh Lumber Company, Inc. They alleged in their complaint 
that the Lumber Company purchased the timber on an adjoining tract 
of land from R. D. Singleton and wife, Sallie C. Singleton, and while 
cutting this timber, it trespassed upon their land and cut, removed and 
converted to its use some of their timber. 

The Lumber Company filed an answer denying that it had trespassed 
upon plaintiffs’ land and cut and removed therefrom any timber. The 
Lumber Company alleged by way of affirmative relief that R. D. Single- 
ton and wife, Sallie C. Singleton, executed and delivered to it a timber 
deed for the timber growing on their land, that before it cut the timber 
R. D. Singleton, who was acting for himself and as agent for his wife, 
pointed out to it a line marked with paint and blazes on the trees, 
beginning at a concrete monument and running to a large pine tree 
which he said was a corner between him and the plaintiff, W. J. Mc- 
Bryde, that he also pointed out the concrete monument as a corner 
between his land and the land of the plaintiffs, that he further pointed 
out numerous trees smeared with paint, the painted trees being in the 
area adjacent to the line pointed out as the McBryde line, and he said 
at the time that the painted trees were on his land and that all of the 
land on which the painted trees stood was his land, and up to the line 
pointed out and designated by him as the McBryde line, that the line 
was clearly marked with paint and easily discernible to the naked eye, 
that it relied upon such statements and pointing out the boundaries in 
cutting the timber, and that if it trespassed upon plaintiffs’ land, and 
cut and removed timber therefrom, then the defendants Singleton are 
jointly liable therefor as joint tort-feasors, and it requested that the 
Singletons be made parties defendant by virtue of G.S. 1-240, and that 
if plaintiffs recover a judgment against it, it may have and recover 
judgment against the Singletons ‘‘under their primary liability as joint 
tort-feasors for the full amount” recovered against it. 

By order of the Clerk of the Court R. D. Singleton and wife, Sallie 
C. Singleton, were made defendants. 
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The Singletons filed an answer admitting that they sold their timber 
to the Lumber Company, admitting that in the sale R. D. Singleton 
was acting for himself and his wife, but denied that R. D. Singleton 
pointed out to the Lumber Company plaintiffs’ line. 

When the case came on for trial, plaintiffs demurred ore tenus to the 
Lumber Company’s demand for affirmative relief on the ground of a 
misjoinder of parties and causes, and the Singletons at the same time 
demurred ore tenus to the demand of the Lumber Company for affirma- 
tive relief on the same ground. At the suggestion of the court and with 
the assent of the parties, the demurrers ore tenus were argued after the 
jury was impaneled. 

After hearing the argument the court entered judgment sustaining 
the demurrers ore tenus on the ground of misjoinder of parties and 
causes, and dismissed the demand of the Lumber Company for affirma- 
tive relief against the Singletons. 

From the judgment, Coggins-McIntosh Lumber Co., Inc., appealed. 


S. H. McCall, Jr., Garland 8S. Garriss, David H. Armstrong, and 
Gordon B. Rowland for Coggins-McIntosh Lumber Company, Inc., 
Defendant, Appellant. 

H. D. Harrison, Jr., and J. M. Andrews for Plaintiffs, Appellees. 

McLean & Stacy for Defendants Singleton, Appellees. 


Parker, J. Plaintiffs and the defendants Singleton filed in the 
Supreme Court a written demurrer to the demand for affirmative relief 
alleged in the further answer of the Coggins-McIntosh Lumber Com- 
pany, Inc., against the defendants Singleton on the ground that such 
demand for affirmative relief does not state facts sufficient to state a 
cause of action against the defendants Singleton, nor a defense against 
plaintiff. 

In 34 Am. Jur., Logs and Timber, sec. 116, it is said: “One who 
assumes to sell timber on another’s land may be liable to the true owner 
for trespass by the purchaser in cutting the timber, especially where he 
points out the exact trees cut; even though the seller, due to a surveyor’s 
mistake, believed himself to be the owner of the land.” 

This Court said in Locklear v. Paul, 163 N.C. 338, 79 S.E. 617: “It 
may be well, however, to refer to an exception that the defendant Sarah 
A. Paul is not responsible for the trespass complained of, inasmuch as 
she had made an outright conveyance of the timber to her codefendant, 
the planing mills, and this company alone had done the cutting. The 
deed conveyed the timber, with rights of way, etc., required to remove 
the same. It clearly contemplated and authorized the acts complained 
of, and, if trespass is established against the company, the grantor in 
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the deed is also responsible. Dreyer v. Ming, 23 Mo., 434.” See Owens 
v. Mfg. Co., 168 N.C. 397, 400, 84 S.E. 389, 391. 

The headnote in Dreyer v. Ming, 23 Mo. 484, correctly summarizes 
the decision, and reads as follows: “A. claiming to own land belonging 
to B. sells timber on said land to C., who cuts and removes the same: 
held, that A. may be held liable to B., as a principal trespasser, for the 
timber so cut and taken away.” 

In Oswalt v. Smith, 97 Ala. 627, 12 So. 604, the Court held that, if a 
landowner points out to a person to whom he has sold the timber on his 
land the dividing line between himself and his neighbor, and he points 
out a line which is over on his neighbor’s land, he is responsible to his 
neighbor for the trespass if trees are cut on his neighbor’s land. 

In Hutto v. Kremer, 222 Miss. 374, 76 So. 2d 204, the Court held that 
one who assumes to sell timber on another’s land is liable to true owner 
for trespass by purchaser in cutting of timber, especially where seller 
points out exact trees subsequently cut, even though seller, due to a 
surveyor’s mistake believed himself to be the owner of the land. The 
Court said: “It may be true that the appellant had nothing to do with 
the manual cutting and removal of the timber from Kremer’s land; but 
that did not relieve the appellant from liability for his part in the com- 
mission of the trespass if he went upon the land and pointed out the 
boundaries of the tract of timber which he was selling so as to include 
a part of Kremer’s 40-acre tract.” 

In Hambright v. Walker, 211 S.C. 201, 44 S.E. 2d 310, it was held 
that respondent, an adjoining landowner of plaintiff who sold timber 
on his land to codefendants was not relieved of liability for their tres- 
pass in going upon plaintiff’s land and cutting and selling timber there- 
from though he had nothing to do with manual cutting and removal 
thereof, where he went upon the land and pointed out the timber and 
claimed the boundaries, conveyed the timber and received the consid- 
eration. The Court said: “It is a tenet of the law of trespass that all 
tort-feasors are principals and each of the trespassers is liable for all 
the injury done.” 

The rule stated above finds support in Castleberry v. Mack, 1943, 
205 Ark. XIX, 167 S.W. 2d 489; Kolb v. Bankhead, 18 Tex. 228; Mc- 
Closkey v. Powell, 123 Pa. 62, 16 A. 420, 10 Am. St. Rep. 512. See also 
the cases cited to the same effect in Anno. 127 A.L.R., p. 1016, et seq. 

The Lumber Company’s allegations against the defendants Singleton 
do not seek to alter or change the description in the timber deed by 
parol evidence. These allegations are to the effect that R. D. Singleton, 
acting for himself and as agent for his wife, went upon the land and 
pointed out painted trees as theirs and claimed boundaries, conveyed 
the land and received the consideration. These things were part and 
parcel of the whole transaction by which plaintiffs allege they were 
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damaged. ‘And in trespass, all procurers, aiders, and abettors—nay, 
those who are not even privy to the commission of a trespass for their 
use and benefit, but who afterwards assent to it—are in judgment of 
law principals.” Horton v. Hensley, 23 N.C. 163. 

The defendants Singleton were made defendants by virtue of GS. 
1-240. This Court said in Hobbs v. Goodman, 240 N.C. 192, 81 S.E. 2d 
413: “The purpose of the Act, G.S. 1-240, is to permit a defendant who 
has been sued in tort to bring into the action, for the purpose of enforc- 
ing contribution, a joint tort-feasor whom the plaintiff could have 
joined as party defendant in the first instance.”’ 

By authority of the rule we have stated above, it is indisputable that 
plaintiffs could have joined the defendants Singleton as parties defend- 
ant in the first instance. It is also clear that the allegations for affirma- 
tive relief in the answer of the Lumber Company state facts sufficient 
to enforce contribution on the part of the defendants Singleton as joint 
tort-feasors. Whether the Lumber Company can prove what it has 
alleged lies in the future for determination. The written demurrer filed 
in this Court is overruled. 

The defendants Singleton filed an answer. Having done so, they are 
precluded from demurring ore tenus for misjoinder of parties and causes. 
G.S. 1-184; Roberts v. Grogan, 222 N.C. 30, 21 S.E. 2d 829; Ezzell v. 
Merritt, 224 N.C. 602, 31 S.E. 2d 751; Teague v. Oil Co., 232 N.C. 65, 
59 S.E. 2d 2. | 

This rule does not prevent the plaintiffs from demurring ore tenus 
for misjoinder of parties and causes. The plaintiffs in their complaint 
seek no relief against the defendants Singleton. This Court said in 
Norris v. Johnson, ante, 179, 97 S.E. 2d 773: “The enactment of the 
contribution statute created as to parties jointly and severally liable 
a new right and ready means for the enforcement of that right. Citing 
authority. Now when some, but not all of the parties jointly and 
severally hable are sued, they are permitted in that action to sue those 
not originally joined. They are not required to seek permission from 
the original plaintiff. The right is theirs by virtue of the statute, G.S. 
1-240.” 

There is no misjoinder of parties and causes. To hold otherwise 
would be to ignore the plain provisions of G.S. 1-240. 

The lower court erred in sustaining the demurrer ore tenus and in 
dismissing the demand for contribution from the defendants Singleton 
as joint tort-feasors, alleged in the Lumber Company’s answer. The 
judgment below is 

Reversed. 


Jounson, J., concurring: The original defendant’s cross complaint 
against its codefendants, Singleton and wife, is sufficient in form to 
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invoke the doctrine of indemnity, commonly referred to as primary 
and secondary liability, as between the defendants. While the appel- 
lant seems to have placed chief emphasis on the idea of contribution, 
both in the court below and on appeal here, nevertheless the cross com- 
plaint, when viewed in the light of its general tenor, would seem to put 
to test the doctrine of primary and secondary liability ahead of that of 
contribution. The principles of Joinder governing primary and sec- 
ondary liability operate quite apart from and independent of the 1929 
statute, now codified as G.S, 1-240, which permits contribution between 
joint tort-feasors. Clothing Store v. Ellis Stone & Co., 233 N.C. 126, 
63 S.E. 2d 118; Johnson v. Asheville, 196 N.C. 550, 146 S.E. 229; Taylor 
v. Construction Co., 195 N.C. 30, 141 S.E. 492, and cases cited. On this 
record the joinder of Singleton and wife and the plea over against them 
may be upheld both under the contribution statute and under the rules 
of joinder governing the doctrine of primary and secondary liability. 


HYLTON K. CROTTS v. OVERNITE TRANSPORTATION COMPANY AnD 
EARL T. WILLIAMS. 


(Filed 7 June, 1957.) 
1. Negligence § 190— 

In passing upon the question of nonsuit on the ground of contributory 
negligence, the evidence must be considered in the light most favorable to 
plaintiff, giving him the benefit of all the inferences to be reasonably drawn 
therefrom and drawing no inference adverse to him not reasonably neces- 
sary from the evidence. 


2. Automobiles § 7— 


A motorist is required to act as a reasonably prudent man and to drive 
with due caution and circumspection and at a speed or in a manner SO as 
not to endanger or be likely to endanger any person or property, G.S. 
20-140, G.S. 20-141, and his failure to do so is negligence. 


8. Automobiles § 8— 


A motorist is required by statute to remain on the right side of the high- 
way at a crossing or intersection, G.S. 20-147, and the violation of this 
statute is negligence. 


4. Automobiles § 18—~ 
G.S. 20-150(¢c) prohibits a motorist from overtaking and passing at high- 
way intersections, and the violation of this statute is negligence. 


& Automobiles § 14— 


A motorist is prohibited from following another vehicle more closely 
than is reasonable and prudent under the circumstances with regard to the 
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traffic and condition of the highway, G.S. 20-152, and the violation of this 
statute is negligence. 


6. Same-— 


The condition and effectiveness of his brakes must be taken into con- 
sideration by a motorist in determining what is a safe distance and a safe 
speed at which he may follow another vehicle. 


7 Automobiles § 41d—Evidence held to show contributory negligence as 
matter of law in failing to keep proper lookout or in following vehicle 
too closely. 


The evidence tended to show that plaintiff was following a tractor- 
trailer on the highway, that as they approached an intersection the tractor- 
trailer twice decreased speed, that plaintiff, upon apprehending this, also 
decreased speed, but that he permitted the distance between the vehicles 
to lessen, and that as the tractor-trailer entered the intersection it slowed 
down suddenly and started turning left, and that plaintiff, traveling some 
30 to 35 miles per hour, also pulled to the left, applied his brakes and then 
attempted to clear the tractor-trailer to the right, but struck the right rear 
of the tractor-trailer with the left front of his car. Held: The evidence 
discloses that plaintiff was either following the tractor-trailer too closely 
or was not keeping a proper lookout, and that his negligence in regard 
thereto was a proximate cause of the collision, so that judgment of nonsuit 
on the ground of contributory negligence was proper. 


Hieorns, J., dissenting. 
JOHNSON, J., concurs in dissent. 


AppEAL by plaintiff from Craven, J., December 1956 Term of For- 
SYTH. 

Plaintiff seeks compensation for personal injuries and property dam- 
age resulting from a collision between an automobile owned and oper- 
ated by plaintiff and a tractor-trailer owned by the corporate defendant 
and driven by the individual defendant. The pleadings raise issues of 
negligence and contributory negligence. At the conclusion of plaintiff’s 
evidence, defendants moved for nonsuit. The motions were allowed. 
Judgment was entered dismissing the action and plaintiff appealed. 


Ingle, Rucker & Ingle, Womble, Carlyle, Sandridge & Rice, and Rat- 
cliff, Vaughn, Hudson, Ferrell & Carter for plaintiff appellant. 
Deal, Hutchins & Minor for defendant appellees. 


RopmMan, J. The correctness of the judgment rests on the answer 
given to the question: Does the evidence establish that a proximate 
cause of plaintiff’s injuries was his own negligence? 

The question is answered by reviewing the evidence in the light most 
favorable to plaintiff, giving to him the benefit of all the inferences to 
be reasonably drawn therefrom and drawing no inference adverse to 
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him not reasonably necessary from the evidence. When so viewed, the 
evidence establishes these facts: 

The collision occurred around 3:00 p.m., 12 February 1952, on High- 
way 54, just outside of Burlington. The highway is straight for con- 
siderable distance as it approaches Burlington from the west. The 
highway is paved to a width of eighteen feet. On each side of the pave- 
ment is a dirt shoulder six feet wide. Tucker Street intersects the 
highway. The intersection is indicated by highway signs 100 yards 
west of the intersection. Tucker Street lies in a north-south direction. 
On the north side of the highway and in the center of Tucker Street is 
a concrete “island” dividing Tucker Street into its eastern and western 
halves at the intersection. On the island is a highway traffic sign 
directing traffic coming from Tucker Street to stop before entering the 
highway. West of Tucker Street is a ravine over which the highway 
passes by bridge without rails. The drop from the highway to the 
ravine is about twelve feet. The tractor-trailer is forty feet long. 

The tractor-trailer was approaching Burlington from the west. Plain- 
tiff was likewise traveling in an eastwardly direction. When half a mile 
west of the intersection, plaintiff observed the tractor-trailer. It was 
at that time 500 to 600 feet ahead of him. Plaintiff’s speed at that 
time was 50 to 55 m.p.h., and the speed of the tractor-trailer was 40 to 
45 m.p.h., “nearer 40 miles.” When the tractor-trailer was 300 feet 
west of the intersection, plaintiff had lessened the distance separating 
the vehicles to 125 feet. The vehicles had at that time reduced their 
speed to 35 to 40 m.p.h. When the tractor was 150 feet from the inter- 
section, plaintiff noticed that the distance separating the vehicles was 
decreasing. He testified: ‘There was nothing to indicate the truck 
was slowing down except that I closed in a little bit. I did not see any 
light, there was no light burning, but I could see the intersection and I 
assumed he was slowing a little at that time for the intersection, and I 
slowed a little at that time also to maintain my distance. As he ap- 
proached the intersection, within about 20 feet of the intersection, I 
noticed that I was gaining again on him rather suddenly without in- 
creasing my speed. Almost within the next second, I noticed that he 
started turning abruptly to the left, and he slowed down suddenly just 
as if something had grabbed the truck and started cutting right across. 

“As the truck turned abruptly to the left, I pulled over to the left a 
little, across the center line, because he scared me over to the left. ... 
I was traveling between 35 and 40 miles per hour and was approxi- 
mately 110 to 115 feet behind the tractor-trailer when I pulled over to 
the left a little bit. The second time I was approximately 100 feet 
behind him and was traveling between 30 and 35 miles per hour when 
I closed in a little bit and realized he was slowing down suddenly. That 
is when he made an abrupt left turn and I started to turn with him, 
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“The brakes on my car were good. At 30 to 35 miles per hour it 
ordinarily takes 80 feet to stop my car. In this particular instance, I 
did not have enough room either to stop or slow down. As he made his 
turn, I was 100 to 125 feet back, and then it took me a little while to 
slow up because it was down to where I was approximately 75 feet when 
I realized that the truck, the cab had gotten over to that point where 
it greatly alarmed me. Part of his truck was crosswise the street and I 
could see which way he was heading. . . . I moved as he did to the left. 
I feared I would run into him if I had gone straight on behind him. 
My movement was to avoid a wreck that way. If I had put on my 
brakes fully, I would have thrown my wife into the windshield and done 
great damage to her. After she had had a chance to get alerted and I 
saw no avenue of escape on the left side, that is when I put them on, 
about 75 feet, and turned to the right, giving the truck, I hoped, time 
enough to move out of my way so that there wouldn’t be a wreck.” 
Plaintiff then pulled to the right and attempted to go on the right-hand 

#side of the highway and to the rear of the tractor-trailer. The left 
side of plaintiff’s automobile collided with the right rear of the tractor- 
trailer, resulting in serious damage to plaintiff and his automobile. 

This is the factual background to which must be applied the rule 
requiring a motorist to act as a reasonably prudent man. That plain- 
tiff did not so act is, we think, apparent. “The hub of our motor vehicle 
traffic regulations is contained in G.S. 20-140, 141.” Singletary v. 
Nixon, 239 N.C. 634, 80 S.E. 2d 676. Each of these statutes provides a 
penalty for the motorist who drives “without due caution and circum- 
spection and at a speed or in a manner so as to endanger or be likely 
to endanger any person or property.” G.S. 20-147 commands a motorist 
to remain on the right side of the highway when crossing an inter- 
section, and G.S. 20-150(c) prohibits a motorist from overtaking and 
passing at highway intersections. G.S. 20-152 1s a statutory declaration 
of the common law that “The driver of a motor vehicle shall not follow 
another motor vehicle more closely than is reasonable and prudent, with 
regard for the safety of others and due regard to the speed of such 
vehicles and the traffic upon the condition of the highway.” 

A violation of any of these statutes constitutes negligence. Lutz 
Industries v. Dixie Home Stores, 242 N.C. 382, 88 S.E. 2d 333; Morgan 
v. Coach Co., 225 N.C. 668, 36 S.E. 2d 263; Tarrant v. Bottling Co., 
221 N.C. 390, 20 8.E. 2d 565; James v. Coach Co., 207 N.C. 742, 178 
8.E. 607. 

If a vehicle is equipped with four wheel brakes, it should stop in 25 
feet when traveling at 20 m.p.h., and when equipped with two wheel 
brakes, in 45 feet at that speed. G.S. 20-124(c). The evidence does 
not disclose whether plaintiff’s car was equipped with two or four wheel 
brakes, but the braking equipment of plaintiff’s car was a factor which 
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he was required to take into consideration in determining what was a 
safe distance and a safe speed at which he could follow defendant’s 
vehicle. Plaintiff knew he was approaching a highway intersection, 
and the vehicle ahead might be forced by other traffic to stop, or it 
might make a right or left turn. He knew that the speed of defendant’s 
vehicle had been twice reduced and the distance separating them twice 
shortened by the reduction in the speed of the vehicle ahead. Plaintiff 
apparently only became aware of these facts by noting the shortening 
of the distance. Defendant’s reduction in speed should have alerted 
plaintiff to the probability of further changes in the movement of de- 
fendant’s vehicle. He knew that it normally required 80 feet to stop 
his vehicle at a speed of 30 to 35 m.p.h., and yet he permitted the dis- 
tance to be reduced to “approximately 75 feet when I realized that the 
truck, the cab had gotten over to that point where it greatly alarmed 
me.” It was necessary to alert his wife before he could fully apply 
his brakes. 

It is manifest that he was either following too closely or was not 
keeping a proper lookout. Neither is the conduct of the reasonably 
prudent man. There can be no reasonable doubt that this negligent 
conduct of the plaintiff was at least one of the proximate causes of the 
collision. The judgment is in accord with our decisions in similar 
factual situations. Sheldon v. Childers, 240 N.C. 449, 82 S.E. 2d 396; 
Cozart v. Hudson, 239 N.C. 279, 78 S.E. 2d 881; Lyerly v. Griffin, 237 
N.C. 686, 75 S.E. 2d 730; Fawley v. Bobo, 231 N.C. 203, 56 8.E. 2d 419; 
Moore v. Boone, 231 N.C. 494, 57 S.E. 2d 783; Tyson v. Ford, 228 N.C. 
778, 47 S.E. 2d 251; Austin v. Overton, 222 N.C. 89, 21 S.E. 2d 887; 
Tarrant v. Bottling Co., supra; Murray v. R. R., 218 N.C. 392, 11 S.E. 
2d 326. The judgment is 

Affirmed. 


Hiacains, J., dissenting: I think the evidence warrants the infer- 
ence that the defendant’s truck was in the act of turning to the left of 
the center of the intersection at the time of the accident. The plaintiff 
had a right to assume and to act on the assumption the driver would 
obey the law and make the turn to the right of the center; and if he 
had done so, the plaintiff may have had sufficient time to avoid the 
accident. It is my view that the issues of negligence and contributory 
negligence should have been submitted to the jury. 

I vote to reverse. 


JOHNSON, J., concurs in dissent. 
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ROSA MAUDE TOWNSEND McCORMICK v. JAMES K. SMITH anp Wirz, 
THELMA SMITH; anp RUFUS GRAHAM anv Wirt, MARY GRAHAM. 


(Filed 7 June, 1957.) 
1. Bjectment § 16— 


In an action to determine ownership of a tract of land, a map prepared 
by a surveyor employed by plaintiff, defendants being present when the 
survey was made, is properly admitted in evidence to illustrate the testi- 
mony of the surveyor as to what he did, where he went and what he found 
in making the survey of the land as described in the deeds in plaintiff’s 
chain of title, the map not being admitted as substantive evidence. 


2. Same-— 


A sketch or map made by a surveyor from the report of the commis- 
sioners in a partition of the lands among the heirs of the common source 
of title, is competent for the purpose of illustrating the testimony of the 
surveyor, as well as the testimony of the court surveyor, that the land in 
controversy was within the boundaries of the tract allotted to one of the 
tenants in common. 


3. Same— 


Where defendants introduce timber deed and judgment in favor of the 
grantor therein against other parties conveying the timber, which judgment 
deseribed the line as contended for by defendants, held, a sketch made by 
the court surveyor showing the land in controversy and the descriptions 
in the judgment is competent for the purpose of explaining the testimony 
of the witness as to the location of the land in the judgment, the sketch not 
being admitted as substantive evidence. 


4. Reference § 8— 


The fact that the referee in an action to determine title to land, in 
addition to entering findings of fact, conclusions of Jaw and his decision, 
also incorporates in his report an analysis of the statement of contentions 
of the parties, a summary of the evidence relating to each contention, and 
his view of the law, held not prejudicial. G.S. 1-195. 


Apprat by defendants from Mallard, J., January 1957 Civil Term of 
ROBESON. 


McLean & Stacy for plaintiff appellee. 


L. J. Britt and Varser, McIntyre, Henry & Hedgepeth for defendant 
appellants. 


Ropman, J. This is an action to determine the ownership of a tract 
of land in Robeson County containing 178.5 acres. The complaint 
alleges plaintiff is the owner of a tract of land described both by metes 
and bounds and by the abutting landowners containing 539 acres, and 
defendants’ possession of a portion of said lands. A court survey was 
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ordered. After this survey was made, defendants filed answer denying 
plaintiff’s ownership, admitting their possession, and asserting their 
ownership of the land in dispute as surveyed by the court surveyor. 

The cause was referred. The referee, after hearings, made a report 
which contained findings of fact, conclusions of law, and what he called 
a “History of Case,” consisting of a brief summary of the contentions 
of the parties, the evidence offered by the parties, his interpretation of 
the evidence, and reasons leading to his findings of fact and conclusions 
of law. 

Defendants filed exceptions to the referee’s rulings on the evidence, 
to his “History of Case,” to each finding of fact and each conclusion of 
law. The court heard the exceptions, reviewed the evidence, sustained 
some of the exceptions thereto, overruled the others, adopted the ref- 
eree’s findings of fact as his own, and thereupon entered judgment 
adjudging plaintiff the owner of the land and entitled to possession. 

Defendants excepted to the Judgment and excepted to each ruling 
of the court which did not sustain the exceptions theretofore filed. The 
exceptions and assignments of error fall into three classes: (1) suffi- 
ciency of the evidence to sustain the findings; (2) competency of the 
evidence; (3) prejudice asserted to arise from the form of the report. 

The land in controversy is part of either lot 3 or lot 4 of the James P. 
Barnes land on Back Swamp which was divided among his heirs in 1869. 
The report of the commissioners making the division and allotting to 
each heir his share by metes and bounds was offered in evidence by the 
plaintiff. Lot 3 allotted to Eliza Rae Stokes was conveyed to Richard 
Townsend in 1877. Lot 4 was allotted to Mary Ann McLean. The 
northern portion of this lot was conveyed by Mrs. McLean to Richard 
Townsend in 1881. Plaintiff offered her chain of title tracing to Richard 
Townsend. She then offered defendants’ record title to show that they 
likewise traced to Richard Townsend. Richard Townsend devised to 
his son R. W. Townsend his ‘Stokes land” on Back Swamp. Plaintiff 
claims by deeds from the heirs of R. W. Townsend. 

Richard Townsend also devised Jand on Back Swamp to his daughter- 
in-law Sallie Hicks Townsend. Defendants claim under her. The 
ultimate question for decision was one of fact. Is the land in contro- 
versy a part of the land devised to R. W. Townsend or is it a part of the 
land devised to Sallie Hicks Townsend? 

David Townsend, a witness for the plaintiff, testified without objec- 
tion: “The tract shown on the report of Mr. Stone, surveyor, is known 
as part of the Stokes land. The land described in the Complaint is 
known as the Stokes land.” Stone, the court surveyor, also testified 
without objection that the land in controversy was a part of lot 3 of 
the Barnes division. There was other testimony to the same effect. 
There was also testimony tending to show possession by R. W. Town- 
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send for many years and a sale by him of the timber from the disputed 
area, the cutting of this timber by his grantee without objection by the 
owners of the Sallie Hicks Townsend lands. There was ample evidence 
to support the referee’s finding of fact that the land in controversy was 
a part of lot 3 of the Barnes division, that is, the Stokes land, and that 
plaintiff and her ancestors in title had been in possession of the land 
for more than twenty years. 

The deeds to plaintiff describe the land in the language used to 
describe lot 3 in the Barnes division. The distances there given are in 
chains, In 1951 plaintiff employed the witness Johnson to survey her 
land. He didso and made a map. The courses and distances shown on 
his map form the basis for the description set out in the complaint. 
The courses shown on his map vary from the calls in the Barnes divi- 
sion from one degree to a degree and a half. Distances on the map are 
shown in feet. The Johnson map shows the entire land described in 
the complaint, the portion thereof claimed by the defendants, the small 
area (about four acres) cleared by the defendants, the location of the 
old R. 8. Townsend home, highways intersecting the land, canals and 
other physical objects. Johnson testified that defendants were present 
when he made his survey. He testified that his map correctly depicted 
the land described in the deeds to plaintiff. The map was offered in 
evidence. The referee ruled with respect to this map and the other two 
maps offered in evidence by plaintiff that they could be ‘considered 
only as they illustrate the testimony of the witnesses for both sides.” 
The map was not of itself substantive evidence. It was a mere means 
used by the witness to convey to the fact finder a description of what 
he did, where he went, and what he found. It was proper to so use it. 
Poole v. Gentry, 229 N.C. 266, 49 8.E. 2d 464; McKay v. Bullard, 219 
N.C. 589, 14 S.E. 2d 657; Stansbury, N. C. Evidence, sec. 34. 

The Barnes land was a large tract. The lots assigned to his heirs are 
subdivisions of that tract. By the express language in the division, 
lot 4 lies immediately east of lot 3. Johnson, the surveyor, using the 
report of the commissioners in the Barnes division, made a sketch or 
plan depicting the relative location of the various tracts in the sub- 
division. It was competent for that purpose and illustrative of his and 
Stone’s, the court surveyor’s testimony that the land in controversy was 
within the boundaries of lot 3 of the Barnes division. 

Defendants offered in evidence a timber deed executed by their 
ancestors in title. That deed did not give course and distance of the 
land on which the timber was conveyed. Defendants then offered a 
judgment by the owner of the timber against the parties conveying the 
timber in which the land was described by metes and bounds. Defend- 
ants contended the land described in the timber deed, as its boundaries 
were declared by the judgment, included the land in controversy. A 
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witness for defendant testified that the description set out in the judg- 
ment included the land in controversy. The court surveyor testified 
that the description contained in the judgment did not cover the land 
in controversy. He was asked if he could show the location of the land 
described in that judgment with respect to the land in controversy. He 
made a sketch showing the land in controversy and the description in 
the judgment. This was likewise offered in evidence. It was received 
only for the purpose of explaining the testimony of the witness as to 
the location of the land described in the judgment. 

Neither of the maps last referred to were treated as substantive evi- 
dence. The witnesses testified without objection that the land in con- 
troversy was or was not within the boundaries of the instruments offered 
in evidence. Even if objection had been taken, it would seem that the 
evidence was competent. Singleton v. Roebuck, 178 N.C. 201, 100 S.E. 
313. If the description did not include the land in controversy as the 
witness testified, it was competent for him to show where it was situate 
with respect to the land in controversy, that is, that it was adjacent but 
not a part of the land in controversy. 

It is true, as contended by defendants, that the statute, G.S. 1-195, 
prescribing the form of a referee’s report only requires him to make 
findings of fact, conclusions of law, and his decision. A failure to do 
more than the minimum required by the statute is not prejudicial error. 
Barbee v. Green, 92 N.C. 471. The referee, Mr. McKinnon, was metic- 
ulous in conforming to the provisions of the statute. Defendants do 
not complain of his compliance. Their complaint is that he did more 
than was required of him, that to assist the court in its review of the 
evidence, the exceptions, and conclusions of law, the referee included 
an analysis consisting of a statement of the contentions, a summary 
of the evidence relating to each contention, and his view of the law. 
Doubtless this so-called History of Case proved helpful to the court 
when called upon to hear and pass on defendants’ exceptions. It has 
proven helpful to us. It would seem that no exceptions were necessary 
to the analysis so made; but exceptions were taken and overruled. De- 
fendants have failed to demonstrate that the court erred in so doing. 

Affirmed. 
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DESSIE AGNES MORGAN, ADMINISTRATRIX OF THE ESTATE oF ALBERT 
FRED MORGAN, DeEcEaseED, v. BELL BAKERIES, INC., anp MILLER J. 
COOK, OriernaL Parties DEFENDANT, AND 0. W. CLAYTON 1T/a C & 8 
TRANSPORT COMPANY anp JOE WILLIAM FOY, AppitionaL PARTIES 
DEFENDANT. 

(Filed 7 June, 1957.) 


1. Appeal and Error § 51: Trial § 22a— 


In passing on motion to nonsuit and in passing on assignment of error 
to the refusal of the motion, the evidence must be taken in the light most 
favorable to plaintiff, giving her the benefit of all reasonable inferences 
which may be drawn from the evidence. 


2. Automobiles § 41i—Evidence of negligence in entering highway in path 
of traffic, causing collision between two other vehicles, held for jury. 


The evidence tended to show that the driver of defendant’s truck entered 
the highway from a store on the east side of the highway, traversed the 
north-bound lane and turned left into the south-bound lane between two 
tractor-trailers, traveling in opposite directions, when they were some 50 
or 60 feet apart, so that the driver of the south-bound tractor-trailer, to 
avoid hitting the truck, suddenly applied his brakes, causing the tractor- 
trailer to jackknife on the wet asphalt, resulting in collision between the 
two tractor-trailers, in which collision the driver of the south-bound 
vehicle was killed. Held: In action by the personal representative of the 
deceased driver, the evidence is sufficient to be submitted to the jury on the 
question of whether the negligence of defendant driver was the proximate 
cause, or one of the proximate causes of the collision, even though his 
vehicle continued on its way without colliding with either of the tractor- 
trailers. 


8. Automobiles §§ 37, 41p— 


The identity of the vehicle as the one which was negligently operated 
by the driver thereof may be established by circumstantial evidence. There- 
fore, when the evidence tends to show that the vehicle negligently operated 
was a bakery truck which entered the highway from a store, evidence tend- 
ing to show that bakery products of that company had just been delivered 
to the store, that other bakeries selling products to the store made no 
deliveries near the time in question, and testimony describing the trucks 
used in making deliveries of bakery products to the store, including the 
color of defendant’s truck, are competent. 


4. Evidence § 42d— 


Where relevant statements made by the employee to a patrolman who 
interviewed him in the afternoon of the day during which the accident in 
suit occurred, are admitted solely against the employee and the jury 
instructed not to consider them against the employer, exception to the 
admission of the testimony cannot be sustained, 


8%. Appeal and Error § 42— 


Ordinarily, the court’s recital of the evidence and the statement of the 
contentions of the parties will not be held for error when asserted mis- 
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statements therein are not called to the court’s attention before the case 
is submitted to the jury and no request for correction is made. 


AppEAL by defendants from Sink, E. J., October, 1956 Term, Cum- 
BERLAND Superior Court. 

Civil action to recover damages for the wrongful death of plaintiff's 
intestate in a motor vehicle accident alleged to have been caused by 
the actionable negligence of the defendants. The defendants filed a 
joint answer in which they denied involvement in the accident, denied 
negligence, and alleged contributory negligence on the part of plaintiff’s 
intestate. The defendants, upon motion in the cause, had O. W. Clay- 
ton, trading as C & 8 Transport Company, and Joe William Foy made 
additional parties defendant for purpose of contribution as joint tort- 
feasors. At the close of all the evidence the court entered an order 
dismissing the cross action as to the additional defendants. From that 
order, there was no appeal. The jury answered issues of negligence, 
contributory negligence, and damages in favor of the plaintiff. From 
the judgment on the verdict, the defendants appealed. 


Cooke & Cooke, 

By: Arthur O, Cooke, 

King, Adams, Kleemeier & Hagan, 

By: Charles T. Hagan, Jr., for plaintiff, appellee. 

Varser, McIntyre, Henry & Hedgpeth, for defendants, appellants. 


Hiceins, J. Appellants’ assignment of error first discussed in their 
brief and heavily relied on in the oral argument is based upon the trial 
court’s refusal to grant their motion for nonsuit made at the close of 
all the evidence. White v. Lacey, 245 N.C. 364, 96 S.E. 2d 1. In pass- 
ing on the motion it was the duty of the trial court, and in passing on 
the assignments of error it is the duty of this Court, to take the evidence 
in the light most favorable to the plaintiff; to resolve all conflicts in 
her favor; and to give her the benefit of all reasonable inferences which 
may be drawn from the evidence. Poindexter v. Bank, 244 N.C. 191, 
92 S.E. 2d 773. 

Taking the evidence in the light most favorable to the plaintiff, it 
discloses the following: North Carolina Highway No. 87 between 
Fayetteville and Elizabethtown is of asphalt surface, 22 feet wide. 
About seven miles south of Fayetteville, Burney’s store is located on 
the east side of the highway and about 35 feet from it. On either side 
of the store and between it and the highway is a parking or service 
area, From Burney’s store the highway is straight and level for about 
half a mile both north toward Fayetteville and south toward Eliza- 
bethtown. 
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At about 6:15 on the morning of 14 March, 1955, the plaintiff’s intes- 
tate was driving a Southern Oil Transportation Company’s combination 
tanker and tractor south on highway 87. A mist of rain was falling. 
The surface of the road was wet. As plaintiff’s intestate approached 
the store going south, another tractor-tanker combination, owned by 
the C & S Transport Company and driven by Joe William Foy, ap- 
proached from the south. 

Joe William Foy, the driver of the C & S tanker, testified: “I came 
on 87 up to Burney’s store. My rig was involved in a collision, I 
would say around six o’clock. ... As I approached Burney’s store 
there was a vehicle approaching me from the north (the tanker operated 
by plaintiff’s intestate) . . . The lights on my rig were burning, ... 
headlights and clearance lights. ... The lights were burning on the 
vehicle approaching me. I'did not see anything at Burney’s store, or 
at or about the road there. . . . Right at Burney’s store a truck ran 
out across the road ahead of me, I would say we (the two tanker com- 
binations) were probably 50 or 60 feet, something like that, apart... . 
I just glimpsed this truck that came out of Burney’s store as it ran 
across the road ahead of me. My vehicle did not strike that truck. It 
went across my lane. The truck that ran across the road ahead of me 
did not have any lights... . All I saw was a glimpse and just the 
shape of a bread truck. All I figured, just so close the man (plaintiff’s 
intestate) hit his brakes to keep from hitting it (the bread truck) and 
the truck (tanker) started jackknifing and jackknifed across the road 
ahead of me.” (Defendants’ exception No. 161 is to the refusal of the 
court to strike the last quoted sentence. However, the defendants, 
from the same witness on cross-examination, brought out the follow- 
ing): “I swore that the oil tanker applied brakes too suddenly, in case 
where he was at, he had to do something. I swore and now say that 
he applied brakes too suddenly and jackknifed.” 

Susie Edwards, a witness for the plaintiff, testified that she was on 
her back porch “about two city blocks” from Burney’s store. She heard 
the crash, took five or six quick steps to the front. ‘I saw the bread 
truck going on down the road. I could see the oil tankers in the ditch. 
. . . When I saw the bread truck it was just about as far as from here 
maybe to the back of the courtroom from the tankers. The bread truck 
was orange or some color of red like.”’ 

S. A. Burney testified in substance that about 6:15 on the morning 
of 14 March, 1955, he was in bed at the time the wreck occurred. His 
store was not open. It was the custom of the defendant Cook to make 
deliveries of Bell Bakeries bread each day except Sunday, usually 
before the witness got up. On the morning of the 14th the bread, as 
usual, was left in the rack under an awning at the front of the store. 
Immediately after the wreck he found Bell Bakeries bread in the rack. 
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Two other bakeries made deliveries to him daily, but their deliveries 
were made between 11:00 and 12:30 in the daytime. Plaintiff’s intes- 
tate was killed in the wreck. 

F. T. Rolland testified that he lived about 10 miles south of Burney’s 
store and bought bread from Bell Bakeries every morning except Sun- 
day. The deliveries were made about six o’clock; that deliveries had 
been made each morning between October and the day of the accident. 
On that day the defendant Cook made the delivery in the afternoon 
rather than in the morning as usual. 

The highway patrolman testified that he had a conversation with the 
defendant Cook about three o’clock on the afternoon of the accident; 
that Cook stated he delivered bread at Burney’s store in the early 
morning, pulled out at an angle in front of north-bound traffic; that he 
looked in his side view mirror, didn’t see any south-bound traffic, and 
continued on his journey. (The evidence was admitted against Cook 
only and the jury was instructed accordingly.) 

Other drivers who delivered bread at Burney’s store testified they 
were not at the store in the early morning on the day of the accident. 
Evidence was offered tending to show that the Bell Bakeries’ bread 
truck had pink or red markings and that other bread trucks had differ- 
ent markings. 

The defendants, in their joint answer, say: 


“Tt is admitted that Miller J. Cook served, as an employee of the 
said Bell Bakeries, Inc., grocery stores on N. C. Highway 87, and 
including Simon A. Burney, .. . 


“It is admitted that on 14 March 1955 Miller J. Cook as an em- 
_ ployee of Bell Bakeries, Inc., sold and delivered certain of the 
’ products of said Bell Bakeries, Inc., and that the truck used by 
said Miller J. Cook in connection with said business was the prop- 
erty of said Bell Bakeries, Inc.,.. . 


“It is admitted that sometime between 6 a.m. and 6:30 a.m. on 
14 March 1955 the said Miller J. Cook left products of Bell Bak- 
eries, Inc., at the store of Simon A. Burney, at which time the said 
Simon A. Burney had not opened for business, . . .” 


The evidence and admissions in the pleadings are sufficient to support 
these findings: (1) At the time of the accident Cook was agent of and 
driving the truck for Bell Bakeries, Inc.; (2) he drove the truck into 
the path of the tanker operated by plaintiff’s intestate when such move- 
ment could not be made in safety; (3) by so doing Cook placed plain- 
tiff’s intestate in a position of sudden peril and in his efforts to extricate 
himself he was killed; (4) the defendants’ negligent conduct was the 
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proximate cause or one of the proximate causes of the accident and 
death of plaintiff’s intestate. The evidence was sufficient to warrant 
the jury in answering the first issue for the plaintiff. Price v. Gray, 
ante, 162. 

On the second issue the burden of showing contributory negligence 
was on the defendants. Murphy v. Coach Co., 200 N.C. 92, 156 S.E. 
550. The jury found the defendants did not carry this burden and the 
evidence does not show contributory negligence as a matter of law. 
Jones v, Bagwell, 207 N.C. 378, 177 S.E. 170. The evidence was sufli- 
cient to support the verdict. The motion for nonsuit was properly 
denied. 

The defendants insist evidence relating to the delivery of bread by 
other bakeries, the testimony of their drivers with respect to their times 
of delivery at Burney’s store, and the description of the trucks used in 
making the deliveries was all erroneously admitted. The admissibility 
is challenged by 89 exceptions. The defendants contend that the Bell 
Bakeries’ truck was not involved in the accident in any way and the 
evidence fails to show that it actually came in contact with either of 
the tankers which were wrecked. But the evidence offered and ad- 
mitted were circumstances tending to identify the truck as belonging 
to and operated by the defendants. Circumstantial evidence was ad- 
mitted for that purpose. The rule with respect to such evidence is thus 
stated: “While he (the judge) shall reject as too remote every fact 
which merely furnishes a forceful analogy or a conjectural inference, 
he may admit as relevant the evidence of all those matters which shed 
a real, though perhaps an indistinct and feeble light on the question at 
issue.” S. v, Stone, 240 N.C. 606, 83 S.E. 2d 543. Error does not appear 
and the exceptions cannot be sustained. 

The defendants’ assignment of error No. 15 is based on seven excep- 
tions to the testimony of the highway patrolman who interviewed the 
defendant Cook in the afternoon of the day on which the accident 
occurred. At the time the evidence was admitted the court instructed 
the jury that Cook’s statements were not admissible against the corpo- 
rate defendant and could not be considered against it. There can be no 
question but that they were admissible against the defendant Cook 
who made them. 

The defendants bring forward 50 exceptions to the court’s charge. 
Only a few paragraphs escape their exceptive assignments. Those 
free of objection deal with the issues, burden of proof, measure of dam- 
ages, constituent elements of actionable negligence, and the admissi- 
bility of photographs. Unobjected to are the instructions given in obedi- 
ence to defendants’ request. Virtually all of the court’s recital of the 
evidence and his statement of the contentions of the parties are chal- 
lenged, though no request for correction was made or called to the 
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court’s attention before the case was submitted to the jury. The failure 
constituted a waiver. Peek v. Trust Co., 242 N.C. 1, 86 S.E. 2d 745; 
Moore v. Bezalla, 241 N.C. 190, 84 S.E. 2d 817; Brewer v. Brewer, 238 
N.C. 607, 78 S.E. 2d 719. 

Upon careful examination the charge appears to have covered all 
essential elements of the case and is in substantial accord with appli- 
cable principles of law. The careful review of this record has been 
difficult and time consuming. More than 200 exceptions have been 
examined. The assignments of error alone cover 68 pages of the record. 
If there is grain of merit in this appeal it is covered up in the chaff. 

No error. 


STATE v. JIMMIE FLOYD, Attias JOHNNY FLOYD. 
(Filed 7 June, 1957.) 


1, Criminal Law § 81c(2)— 


Where the charge of the court, construed contextually, is not prejudicial, 
an assignment of error thereto cannot be sustained. 


2. Constitutional Law § 835— 

The constitutional privilege against self-incrimination applies only to 
the compulsion of a defendant to testify against himself, and not to testi- 
mony voluntarily given, and further, does not preclude witnesses from 
testifying as to distinguishing marks on defendant’s body. 


3. Same—— 

Witnesses for the State had testified as to a small scar near the culprit’s 
left eye, a small mole on his left ear, and gold fillings in his teeth. Upon 
return of the jury into the courtroom in disagreement as to defendant’s 
identity as the culprit, the court permitted a juror, with defendant’s con- 
sent, to examine defendant’s body for the distinguishing marks. Held: 
Defendant’s exception to the proceedings is untenable. 


4. Criminal Law § 62a: Intoxicating Liquor § 9g— 


Possession of non-taxpaid whiskey, possession of such whiskey for the 
purpose of sale, and the selling of such whiskey, are misdemeanors, and 
sentence of defendant, upon conviction, to be confined in the State’s prison 
is not sanctioned by law, and the cause must be remanded for proper sen- 
tence. Constitution of North Carolina, Art. XI, Section 8, G.S. 148-28. 


Appgaz by defendant from Williams, J., at December Criminal Term 
1956, of RoBESON. 

Criminal prosecution upon a bill of indictment containing three 
counts charging (1) that on 10 October, 1956, defendant did unlaw- 
fully have in his possession a quantity of non-taxpaid intoxicating 
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whiskey, to wit: one pint; (2) that on same date defendant did unlaw- 
fully have and possess for the purpose of sale a certain quantity of non- 
taxpaid intoxicating whiskey, to wit: one pint; and (3) that on same 
date defendant did unlawfully sell a certain quantity of non-taxpaid 
intoxicating whiskey, to wit: one pint—each against the form of the 
statute, etc. 

Defendant pleaded not guilty. 

Upon trial in Superior Court the State offered as a witness one James 
E. King, an agent of the Aleohol and Tobacco Tax Unit of the United 
States Treasury Department, who, on direct examination, testified, in 
substance, that on 10 October, 1956, he with an Indian male went from 
Lumberton out Highway 41 to the Meadow Road and turned left there 
and went on approximately one mile to a wooden frame house on the 
left side of the road, and went into the kitchen of this residence where 
he saw Johnny or Jimmy Floyd; that he, the witness, bought from and 
paid defendant for, a pint of non-taxpaid whiskey which defendant 
poured out of a half-gallon fruit jar. 

This witness, under cross-examination, testified, among other things, 
that the man he bought liquor from was named Johnny Floyd, that it 
is Johnny or Jimmy Floyd; that as to his physical description on 10 
October, he was light skinned, had a small scar near his left eye, had 
some gold on his front teeth, and a small mole on the lobe of his left ear. 

At the conclusion of testimony of this witness the State rested its 
case. 

Thereupon defendant offered testimony of several witnesses tending 
to show as an alibi that another lived in the house the State’s witness 
described as that of defendant; that defendant is named Jimmy; and 
that he was elsewhere at the time of the offenses charged. 

The case was submitted to the jury under the charge of the court to 
which certain exceptions are taken, as hereinafter recited. And after 
some deliberation, the jury returned to the courtroom and the following 
proceedings were had: 

“(The Court: Gentlemen of the Jury, have you agreed on a verdict? 

“Juror: No sir. 

“The Court: I do not care to know how you stand, but would like 
to know how you are divided. 

“Juror: We are divided on the identity of the man. 

“The Court: Numerically speaking, how are you divided? 

“Juror: Eight to four, Sir. 

“The Court: Is there any additional instructions you desire? 

“Juror: There is. The jury would like to ask the Court if we could 
examine the markings on this defendant’s face? 

“The Court: The court inquired of the defendant’s counsel if there 
was any objection to the jury looking at the defendant. 
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“Defense Counsel: No objection. Come around here boy and let 
them look at you. 

“Juror: There was a mole on his ear and scar, and it was said he 
had some gold in the front teeth. Has he got that? 

“The Defendant (opening his mouth, indicating gold fillings) I had 
two, but one is now gone. (The defendant put his finger in his mouth 
on a gold filling). 

“Juror: Got a mole on your ear? 

“Counsel for Defendant: Take a look at it. It doesn’t look like a 
mole to me. (The juror then walked over to defendant, then stood 
behind him, looked closely at his ears, and felt of one of his ears, but 
said nothing else. 

“The Court: All right, gentlemen, you may retire and resume your 
deliberations.) ”’ 

The defendant excepts to the foregoing proceedings set out in paren- 
theses. Exception No. 4. 

Verdict: Guilty on all counts as charged in the bill of indictment. 

Judgment: That the defendant be confined in the State’s Prison for 
a term of twelve months. 

Defendant appeals therefrom to Supreme Court, and assigns error. 


Attorney-General Patton and Assistant Attorney-General Mc@Gal- 
hard for the State. 
F. D. Hackett and Robert Weinstein for Defendant Appellant. 


WInsorne, C. J. The first assignment of error brought up for con- 
sideration is based on exceptions to portions of the charge lifted out of 
text, pertaining to the subject of alibi. But considering the charge 
contextually it does not appear that there is prejudicial error. What is 
said by this Court, in this respect, in S. v. Bridgers, 283 N.C. 577, 64 
S.E. 2d 867, in S. v. Minton, 234 N.C. 716 (at 726), 68 S.E. 2d 844, and 
in S. v. Cephus, 239 N.C. 521, 80 S.E. 2d 147, is pertinent here. There 
this Court considered that error prejudicial to defendant did not appear. 
And in both the Bridgers and Minton cases suggested forms to be 
applied are set forth, and need not be repeated now. 

The next assignment of error is predicated upon exception four to 
the proceeding had on the return of the jury for further information 
relating to identity of defendant. 

Defendant contends that here he was put on the spot, so to speak, 
that as a result of the court’s inquiry directed to the jury he was re- 
quired to give evidence against himself or risk the ire of the jury by 
his refusal. 

This position is not well taken for these reasons: While in this 
respect, as stated in Stansbury’s North Carolina Evidence, sec. 57, “the 
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privilege against self-incrimination, which finds expression in the Con- 
stitution and statutes of North Carolina, protects a witness from being 
compelled to give testimony to show his guilt of a criminal offense for 
which he may be prosecuted under the laws of the State . . ., the privi- 
lege is one against being compelled to testify. It furnishes no protec- 
tion against the use of testimony which was voluntarily given.” S. v. 
Simpson, 133 N.C. 676, 45 S.E. 567. 

Indeed in S. v. Riddle and Huffman, 205 N.C, 591, 172 8.E, 400, this 
headnote reveals the ruling of the Court in this manner: ‘The consti- 
tutional guarantee that a defendant shall not be compelled to testify 
against himself, Art. 1, Section 11, does not preclude testimony by a 
witness as to marks on defendant’s body tending to identify him as the 
perpetrator of the crime.” S. v. Grayson, 239 N.C. 453, 80 S.E. 2d 387, 
and cases cited. Also in S. v. Vincent, 222 N.C. 548, 23 S.E. 2d 832, 
opinion by Stacy, C. J., this Court held that the State has a right to 
have a prisoner identified, and there was no error, 1n a prosecution for 
rape, for the court to require the defendant to stand up, while prosecu- 
trix was on the witness stand, and allow her to identify him as the man 
who assaulted her on the night in question. And in both S. v. Riddle 
and Huffman, supra, and S. v. Vincent, supra, the Court distinguishes 
the case of S. v. Jacobs, 50 N.C. 259, relied upon by defendant. In the 
Vincent case it is said that: ‘. . . the identity of the defendant, and 
not his status or degree of color was at issue,” citing S. v. Garrett, 71 
N.C. 85. It is pointed out that under S. v. Johnson, 67 N.C. 55, it was 
held that the State had a right to have the prisoner identified as the 
person charged. 

Too, quoting from S. v. Tucker, 190 N.C. 708, 130 8.E. 720, it is 
stated: “It was the right of the State to have the defendant present 
at the trial, both for the purpose of identification and to receive punish- 
ment if found guilty ... and if a defendant should persist, for ex- 
ample, in wearing a mask while on trial, the court would be fully Justi- 
fied in ordering the mask removed so that he might be identified by 
the witness,” citing Warlick v. White, 76 N.C. 175. 

In the light of these principles it is noted that in the instant case the 
witness for the State had testified as to a small scar near defendant’s 
left eye, a small mole on his left ear, and gold on his front teeth. It 
was as to these that the juror inquired. True, under the circumstances 
here revealed, the trial judge might have denied the inquiry but, de- 
fendant having readily and fully consented for the Jury to examine his 
person in the respects indicated, this Court holds that prejudicial error 
is not made to appear. The exception taken would seem to have been 
taken as an afterthought. 

It is noted, however, that while the defendant was convicted only of 
@ misdemeanor, the sentence imposed by the court is in the State’s 
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Prison. This is not sanctioned by law. See Constitution of North 
Carolina, Art. XI, Section 3, G.S. 148-28, and S. v. Cagle, 241 N.C, 134, 
84 S.E. 2d 649. 

Hence the case is remanded for proper sentence. 

Error and remanded. 


STATE v. ARCHIE MALCOLM DUTCH. 


(Filed 7 June, 1957.) 
1. Automobiles § 76— 

If the owner and driver of an automobile fails to stop and give his name, 
address and license number, after an accident resulting in injury to a 
person in violation of G.S. 20-166(a) and G.S. 20-166(c), an occupant of 
the car, merely because he is a guest passenger in the car driven by the 
owner, is not guilty as an aider and abettor. 


2, Same: Criminal Law § 8Sbh——Where two occupants of car each testify the 
other was driving, jury must determine which was driving to convict 
the other as abettor. 

The State’s evidence tended to show that a car with two occupants, one 
of whom was the owner, was involved in a collision resulting in personal 
injury to another, and that the driver failed to stop at the scene of the 
accident, but stopped a distance therefrom where the occupants pried the 
fender from the tire. Each occupant of the car testified that the other was 
driving. An instruction that the occupant who was not the owner might 
be convicted as an aider and abettor if he encouraged, assisted or aided 
the driver thereof, which instruction is not predicated upon the jury’s 
finding that the owner was driving, and which fails to apply the general 
law as to guilt as an aider and abettor to the facts adduced by the evidence, 
must be held for prejudicial error as failing to explain the applicable law. 
G.S. 1-180. 


ApprKAL by defendant Archie Malcolm Dutch from Hall, J., December 
Term, 1956, of SCOTLAND. 

Appellant, hereinafter called Dutch, and also one Ellerbe Cox, heré- 
inafter called Cox, were separately indicted; but, upon consolidation, 
the two cases were prosecuted in a single trial. 

Each bill of indictment charged that the defendant named therein 
did, on 14 July, 1956, unlawfully, wilfully, knowingly and feloniously, 
“operate and drive a motor vehicle when it was involved in an accident 
resulting in injury to one Sam Wright and did fail, refuse, and neglect 
to immediately stop the said motor vehicle he was then driving at the 
scene of said accident and give his name, address, operator’s or chauf- 
feur’s license number and registration number of the said motor vehicle 
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to the person struck, viz.: Sam Wright and did fail to render any 
assistance to the said Sam Wright,” ete. 

The jury found both defendants guilty as charged. Judgments, im- 
posing prison sentences, were pronounced. Dutch appealed. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
Joe M. Cox for defendant, appellant. 


Bossitt, J. The State offered plenary evidence that on 14 July, 
1956, at night, the car operated by Wright and a 1941 Ford, later iden- 
tified as the Cox car, were involved in an accident resulting in injury 
to Wright; that these cars, proceeding in opposite directions, collided 
on Wright’s side of the highway, the contact being from the bumper to 
the rear fender along the left side of each car; that the driver of the 
Cox car did not stop at or return to the scene of the accident; and that, 
as disclosed by subsequent investigation, the occupants of the Cox car 
when involved in said accident were Cox and Dutch. 

Both defendants offered evidence. Evidence in behalf of Dutch, 
including his positive testimony, tended to show that Cox was the 
driver. Evidence in behalf of Cox, including his positive testimony, 
tended to show that Dutch was the driver. 

There was evidence that, after the accident, the Cox car stopped 
some distance from and out of sight of the scene of the accident, at 
which time a fender, dragging against a tire, was lifted therefrom. 
With reference thereto, the testimony of Cox and that of Dutch was in 
conflict as to whether Dutch helped Cox lift the fender from the tire 
and as to whether Cox or Dutch drove the Cox car away from the place 
where this incident occurred. 

In charging the jury, the court gave this instruction: 


“Tn this case, as to defendant, Archie Maleolm Dutch, IJ instruct 
you, if the State of North Carolina has satisfied you from the 
evidence and beyond a reasonable doubt that the motor vehicle 
occupied by the two defendants, was driven and involved in an 
accident or collision with a motor vehicle driven by witness, Sam 
Wright; that Mr. Wright was personally injured in the accident; 
that the driver of the motor vehicle, occupied by the two defend- 
ants, knew that his vehicle had been involved in an accident, re- 
sulting in injury to the person of the occupant of the other vehicle; 
that the driver of the car occupied by the two defendants, wilfully 
failed to stop at the scene of the accident, wilfully failed to give 
his name, address, operator’s license number and registration num- 
ber and wilfully failed to render reasonable assistance to the in- 
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jured person; and if the State has further satisfied you from the 
evidence and beyond a reasonable doubt that defendant, Dutch, 
was driving the vehicle at the time, that is, the vehicle occupied 
by the two defendants, (or if not driving, that he encouraged, as- 
sisted, aided and abetted the driver thereof, in all of said acts and 
conduct and participated therein as an aider and abetter, as I have 
explained the law of aiding and abetting to you, it would be your 
duty to find the defendant, Dutch, guilty as charged;) .. .” 


As to Cox, the court gave the same instruction. 

Dutch assigns as error the portion of the quoted instruction indicated 
by parenthesis. 

If Dutch was the driver, the evidence was sufficient to support his 
conviction of the crime for which he was indicted. But, under the 
instructions given, the verdict does not establish the identity of the 
driver; nor do the instructions predicate Dutch’s guilt as an aider and 
abettor upon a prior finding that Cox was the driver. 

Under the evidence, Dutch’s criminal responsibility, if any, as an 
aider and abettor presupposes that Cox was the driver. There was 
sharp conflict between the testimony of Cox and that of Dutch as to 
the identity of the driver. But the fact that this conflicting testimony 
was in evidence did not establish that either Cox or Dutch was the 
driver. The identity of the driver of the car was a material fact for 
jury determination. 

It does not appear, from the charge or otherwise, that the State made 
any explicit contention as to the identity of the driver. The State’s 
theory seems to have been that, regardless of the identity of the driver, 
the other occupant was guilty as an aider and abettor. The fallacy of 
this theory is that unless and until the State established from the evi- 
dence beyond a reasonable doubt that Cox was the driver, there existed 
no factual basis upon which the court could predicate instructions bear- 
ing upon Dutch’s criminal responsibility, if any, as an alleged aider 
and abettor. 

It is noted that G.S. 20-166(a) and G.S. 20-166(c), the statutory 
provisions upon which the indictments are based, refer repeatedly to 
“the driver of any vehicle involved in an accident or collision resulting 
in injury or death to any person.” 

It is noted further that, in the instructions relating to guilt as an 
aider and abettor, no distinction was drawn between the status of Cox, 
the owner of the car, if Dutch were driving, and the status of Dutch, 
the guest passenger, if Cox were driving. 

If we assume that Cox was the driver, and that Dutch was his guest 
passenger, there is no evidence that Dutch, by word or deed, aided and 
abetted Cox either at the time of the accident or between the time of 


N.C] SPRING TERM, 1967. 441 


StaTe v. DutcH. 


the accident and the time Cox stopped the car to fix the fender. It is 
clear that Dutch would not be guilty as an aider and abettor simply 
because he was a guest passenger in the Cox car when Cox committed 
the crime. S. v. Banks, 242 N.C. 304, 87 8.E. 2d 558. 

The State bases its contention that Dutch may have been criminally 
responsible as an aider and abettor on Cox’s testimony as to what oc- 
curred when the fender was lifted from the wheel and thereafter. But 
when this evidence is considered in the light of the fact that Cox, as 
owner of the car, had full authority to control and direct its operation, 
a serious question arises as to whether the evidence afforded a factual 
basis for any instruction as to Dutch’s guilt as an aider and abettor. 
However, since other evidence may be offered at the next trial, we 
refrain from discussing in detail the evidence in this record bearing on 
that question. 

In the quoted portion of the charge, the court referred to instructions 
previously given on the subject of aiding and abetting. These con- 
sisted of correct general definitions. They have been stated often and 
fully and need not be repeated. S. v. Kelly, 243 N.C. 177, 90 S.E. 2d 
241: S. v. Banks, supra; and cases cited therein. But the court did not 
instruct the jury that before Dutch would be guilty as an aider and 
abettor, the jury must first find from the evidence beyond a reasonable 
doubt that Cox was the driver; nor did the court instruct the jury as to 
any theory or factual basis upon which Dutch could be found guilty as 
an aider and abettor. Indeed, no appropriate instruction as to Dutch’s 
criminal responsibility, if any, as an aider and abettor, could have been 
given unless predicated upon a prior finding that Cox was the driver. 

While no mention thereof is made in the briefs, we have considered 
S. v. Newton, 207 N.C. 323, 177 S8.E. 184. There the first count charged 
the two defendants jointly with an assault with a deadly weapon, to 
wit, an automobile. The original record discloses that the court’s in- 
structions were explicit to the effect that the jury should return a 
verdict of not guilty unless they were satisfied from the evidence 
beyond a reasonable doubt “that the defendants were the persons 
operating this car jointly.” (Italics added.) The Newton case is also 
distinguishable in other respects. 

For the failure of the court to explain the applicable law arising on 
the facts in evidence, as related to Dutch’s criminal responsibility, if 
any, a8 an aider and abettor, a new trial is awarded. G.S. 1-180; S. v. 
Floyd, 241 N.C. 298, 84 S.E. 2d 915; S. v. Ardrey, 232 N.C. 721, 62 
S.E. 2d 53. 

New trial. 
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¥. D. ASHLEY anp GUY F. McCORMICK, Partners, OPERATING UNDER THE 
FirM NaME oF FAIRMONT GAS COMPANY, v. J. WILBUR JONES, 
TRADING AS JONES TRANSFER. 


(Filed 7 June, 1957.) 
1. Trial § 23— 


If the evidence upon defendant’s counterclaim is sufficient to take the 
issue on the cross action to the jury, plaintiff may not take a voluntary 
nonsuit to escape the counterclaim. 


2. Bailment § 11—Evidence of negligence in delivering to bailee chattel 
having dangerous defect without warning bailee thereof, held to take 
issue to jury. 


Evidence tending to show that a tank-truck containing propane gas held 
in liquid form by pressure, was delivered by plaintiffs to defendant for 
repair to differential housing without disclosing to defendant the fact, well 
known to the plaintiffs, that the pipe from the tank was leaking gas, that 
the defendant, awaiting parts, stored the truck in its closed garage, and 
that when the door was opened, giving the gas access to fire, there was a 
terrific explosion, setting fire to and destroying the garage, is held sufficient 
to overrule nonsuit on defendant’s cross action for damage to his garage, 
set up in plaintiffs’ action for destruction of the truck by fire. 


8. Trial § 22b-— 


In passing upon the sufficiency of the defendant’s evidence upon his 
counterclaim, evidence favorable to plaintiff must be disregarded. 


4. Trial § 23a— 


Where the determinative facts are in dispute and different conclusions 
may be reasonably reached from the testimony, nonsuit may not be entered. 


AppEAL by defendant from Mallard, J., January, 1957 Civil Term, 
Ropeson Superior Court. 

Civil action instituted by the plaintiffs for the recovery of $4,000.00 
alleged to have been the value of a gas distribution truck destroyed by 
fire due to the alleged negligence of the defendant while the truck was 
in his possession for repairs. The defendant denied negligence and set 
up a cross action and counterclaim against the plaintiffs in which he 
alleged that the plaintiffs were the owners of the truck on which was 
installed a tank containing propane gas; that the connecting pipe 
between the tank and the pump was leaking gas and had been for three 
weeks to the knowledge of the plaintiffs; and that the plaintiffs left the 
outfit with the defendant for repairs without disclosing the presence of 
the leak in the pipe. “The leakage of gas from the gas pipe was not 
known to the defendant or any of his agents or employees until some- 
time during the night of 3rd August 1954 when the gas which had 
leaked from the defective pipeline of plaintiffs’ said truck in the garage 
of the defendant came in contact with fire and caused a terrific ex- 
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plosion, completely destroying the garage building, all of its contents, 
etc. That the destruction of defendant’s property was proximately 
caused by the negligence of the plaintiffs in that they knowingly left 
in a closed garage of defendant their gas truck with gas in the tank 
leaking on account of defective union in the pipe . . . to the defend- 
ant’s damage in the sum of $42,158.17.” 

At the close of the defendant’s evidence the plaintiffs moved for non- 
suit on defendant’s cross action and counterclaim. The motion was 
allowed and the defendant excepted. The plaintiffs were then permitted 
over defendant’s objection to take a voluntary nonsuit. From the order 
dismissing the defendant’s cross action and counterclaim and permitting 
the plaintiffs to take a voluntary nonsuit, the defendant appealed. 


Nance, Barrington & Collier, Floyd & Floyd, McLean & Stacy, for 
defendant, appellant, 
Varser, McIntyre, Henry & Hedgpeth, for plaintiffs, appellees. 


Hiaeins, J. This appeal presents the question whether the evidence 
was sufficient to go to the jury on the defendant’s counterclaim. If suf- 
ficient, the order permitting the plaintiffs to take a voluntary nonsuit 
was error. A plaintiff has no right to get out of court to escape a 
counterclaim against him. If the order of the court dismissing the 
counterclaim is correct, after it was dismissed and out of the way the 
plaintiffs had the right to take a voluntary nonsuit. Was the evidence 
sufficient to require the submission of the counterclaim to the jury? 

The evidence pertinent to decision in its light most favorable to the 
defendant may be thus summarized: The gas tank on the plaintiffs’ 
truck had a capacity of 1,000 gallons. The plaintiffs used it to deliver 
liquid petroleum or propane gas. Pressure was maintained at about 
200 pounds per square inch. Upon release from pressure the gas would 
become “a vapor formation.” For a period of two or three weeks prior 
to August 3, 1954, the union between the tank and the pump had been 
leaking. Efforts to repair the leak had been attempted by the plain- 
tiffs’ agents and had been unsuccessful. The plaintiffs had knowledge 
the leak continued. On August 3, 1954, the truck to which the gas tank 
was attached was delivered to the defendant’s garage for repairs, not 
with respect to the leaking pipe, but to the differential housing. At the 
time the gauge to the tank showed there were 125 to 150 gallons of 
liquid petroleum under pressure in the tank. The defendant was not 
advised and had no knowledge there was a leak in the pipe which per- 
mitted the gas to escape and upon being released from the pressure to 
become vaporized, highly volatile, and explosive if exposed to fire or 
spark. The defendant at the time the truck was delivered to him for 
repairs did not have available parts necessary to complete them. While 
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awaiting parts the truck was stored for the night in the garage part of 
the defendant’s building. The doors and windows to that part of the 
structure were closed. Later that night a door between the garage part 
of the building and the driver’s room was opened and a strong odor of 
propane gas came through the door. Two of defendant’s employees 
entered the garage and immediately thereafter a terrific explosion oc- 
curred in the garage, blowing the roof from the building and demolish- 
ing a part of the walls. Immediately fire flashed all over the garage. 
The building and its contents were completely destroyed. An expert 
witness, In answer to a hypothetical question, expressed the opinion that 
the explosion was caused by the ignition of propane gas. 

Was it not the duty of plaintiffs to warn the defendant there was a 
leak in their tank which permitted propane gas to escape and which 
could and would explode if ignited? “It is a scientific fact that gas 
ordinarily useful for fuel is so inflammable that the moment a flame is 
applied it will ignite into an immediate explosion. . . . Gas is a danger- 
ous substance when it is not under control.” Graham v. North Carolina 
Butane Gas. Co., 231 N.C. 680, 58 S.E. 2d 757; Rulane Gas Co. v. 
Montgomery Ward & Co., 231 N.C. 270, 56 S.E. 2d 689. A gas com- 
pany is answerable in damages for negligence if it fails to use rea- 
sonable care to prevent its escape, if the failure is the proximate cause 
of injury to persons or property. 24 Am. Jur., Gas Companies, secs. 20, 
21 and 22; 38 C.J.S., Gas, secs. 40, 41 and 42. 

When viewed in the light of applicable principles of law the evidence 
appears sufficient to require its submission to the jury. Evidence favor- 
able to the plaintiffs must be disregarded in passing on the motion for 
nonsuit. Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767; Deaton v. 
Elon College, 226 N.C. 433, 38 S.E. 2d 561. “This being true, the court 
cannot properly enter a compulsory nonsuit and withdraw the case 
from the jury if the facts are in dispute or if testimony is such that 
different conclusions may reasonably be reached thereon.” Graham v. 
Butane Gas Co., supra. 

For the reasons indicated, the judgment of the Superior Court of 
Robeson County is. 

Reversed. 
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STATE vy. LESLIE MAE WALLACE, Atias MAE WEST. 


(Filed 7 June, 1957.) 
Criminal Law § 6a— 

Entrapment is a defense, and when the court, upon defendant’s support- 
ing evidence, instructs the jury that if officers induce an innocent person 
to commit a crime he would not otherwise have committed, this would con- 
stitute entrapment, and “may constitute a defense,” must be held preju- 
dicial as leaving it optional with the jury whether to apply the law of 
entrapment. 


AppraL by defendant from Williams, J., December, 1956 Special 
Term, Ropeson Superior Court. 

Criminal prosecution upon a three-count bill of indictment charging 
that the defendant did on July 9, 1956, unlawfully (1) possess one pint 
of nontaxpaid intoxicating whisky, (2) possess one pint of nontaxpaid 
intoxicating whisky for the purpose of sale, and (3) sell one pint of 
nontaxpaid intoxicating whisky. 

The State offered Donald Torrence as a witness who testified that on 
July 9, 1956, he purchased from the defendant one pint of whisky which 
she poured from a half-gailon jar; that neither the fruit jar nor the 
pint bottle which she filled had stamps affixed indicating the tax on the 
contents had been paid; that he paid the defendant $2.00 for the whisky. 

On cross-examination the witness testified he had been to the defend- 
ant’s home on two occasions prior to the day he made the purchase. 
“The first time I went there with a colored subject . . . he went in and 
did not tell her I was al] wrong; he assumed that I was all right so she 
would sell me some liquor or beer. . . . I relied on the man to present 
me in a good light before this woman in order to try to get her to 
violate the law; I tried to purchase whisky from her and did succeed, 
but not the first time I went. . . . It took me three trips before she 
ever sold me any whisky, but she gave me a drink on the second trip. 
I purchased two cans of beer from her the second time and she gave me 
a drink of whisky after I bought the beer. . . . The first time we didn’t 
get the beer as she didn’t have any and the second time she had to 
leave the house to get the beer. Where she got it, I don’t know, but it 
wasn’t on her premises or in her possession. I don’t know whether I 
was drinking at all on the day I bought the pint as I don’t recall.” 
This State’s witness testified that he was an agent of the Alcohol! and 
Tobacco Tax Unit, Treasury Department of the United States, engaged 
at the time in undercover work in connection with liquor law violations; 
that he used public money supplied by the sheriff to make the purchase. 
His custom was to engage a local “subject” “to put him onto the 
ropes.” 
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The defendant testified in her own behalf and denied that she was 
in the business of selling whisky or beer. She testified: ‘The first time 
a colored boy was with him. I told him I had no whisky. . .. On the 
second occasion he continued to ask me would I please go and get him 
some whisky . . . that it seemed like he just had to have a drink. I 
was under the impression he was a tobacco man. He kept on asking 
me and just to keep him from worrying me... I wanted to do my 
ironing ... I told him the boy who was helping me paint would go 
find him some whisky since he wanted it so bad. (The boy said when 
he went there they would not have any bottles.) He found a bottle 
. . . LT took it and washed it so it wouldn’t be filthy. He stayed about 
10 minutes, came back with the whisky. I wiped the bottle off and told 
him, ‘Here is your whisky.’ I took my money and paid for the whisky 
and I wanted my money. It seems like he handed me or him (the boy) 
$2.00. He took the whisky and went on out. I did not sell him any 
whisky. I did not sell him any beer, but the boy went out and got him 
two cans of beer and I don’t know what the man gave him. He did not 
give me anything. 

The jury returned a verdict of guilty on all three counts. From the 
judgment that the defendant be imprisoned for a term of 18 months, 
she appealed. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 
Britt, Campbell & Britt for defendant, appellant. 


Hicains, J. The court in its charge set forth in detail the elements 
necessary to constitute entrapment, stated the separate contentions of 
the State and the defendant as to whether the evidence made out a 
case of entrapment. The court did not make its own application of the 
law to the facts as the jury might find them and did not instruct the 
jury as to its permissible verdicts according to its actual findings. The 
failure of the court to apply the law to the facts, as the jury might find 
them, is not the subject of an exceptive assignment. We mention the 
failure here only to emphasize the probable prejudicial effect of that 
portion of the court’s charge to which the defendant did object. 

The defendant included in her exception and assignment of error 
No. 4 that portion of the charge defining entrapment. The exception, 
we concede, included more of the charge than is required to point up 
the error of which the defendant complains. However, the Attorney- 
General does not raise the objection that the charge was broadside. 
To pinpoint the exception we need only quote the following part of the 
charge: “Tf officers of the law induce an innocent person to initiate a 
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crime which he would not otherwise commit, this would constitute 
entrapment and may constitute a defense of the crime charged.” 

The law of entrapment is that it not only may, but it does constitute 
a defense. The charge as given left it optional with the jury whether 
to apply the law of entrapment as a defense. The court should have, 
but did not, charge that entrapment is a defense; and upon a finding 
that the defendant had been entrapped into the commission of the 
offense charged, it would be the duty of the jury to return a verdict of 
not guilty. In this case the State’s only witness to the offense was an 
officer. The law of entrapment is fully discussed in the following cases: 
S. v. Jackson, 243 N.C, 216, 90 S.E. 2d 507; S. v. Burnette, 242 N.C. 164, 
87 S.E. 2d 191; S. v. Nelson, 232 N.C. 602, 61 S.E. 2d 626; S. v. Love 
and West, 229 N.C. 99, 47 S.E. 2d 712. 

For the error indicated, it is ordered that there be a 

New trial. 


ZOLLIE S. MARSHALL v. WASHINGTON NATIONAL INSURANCE 
COMPANY. 


(Filed 7 June, 1957.) 
1. Insurance § 13a— 


Where the language of an insurance policy is plain and unambiguous, 
extrinsic evidence as to the meaning of the language is not admissible, 
and, the facts not being in dispute, the question of its coverage is a ques- 
tion of law for the court. 


2. Insurance § 43b— 


A policy providing for benefits if insured should be killed in an accident 
while driving or riding in a private passenger car of the pleasure type, 
does not cover the risk of insured’s death while driving a pick-up truck, 
notwithstanding this was the only vehicle owned by insured when the 
policy was issued, and notwithstanding the vehicle was used by insured 
solely a8 a passenger vehicle in going to and from work and for pleasure. 


Appeat by plaintiff from Sink, EH. J., at March, 1957, Civil Term of 
DvuRHAM. 


Daniel K. Edwards for plaintiff, appellant. 
Reade, Fuller, Newsom & Graham for defendant, appellee. 


JOHNSON, J. Civil action to recover on a policy of accident insur- 
ance. 

At the close of the plaintiff’s evidence the trial judge allowed the 
defendant’s motion for judgment as of nonsuit. The single question 
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presented by the appeal is whether this ruling was correct. Decision 
turns on whether the insured’s GMC pick-up truck was a “private pas- 
senger automobile of the pleasure type” within the meaning of the 
insurance policy sued on. 

The policy provided for the payment of $2,000 to the beneficiary 
(the plaintiff) in case of accidental death of the insured, James C. 
Marshall, as a result of an injury sustained by the insured: “. .. (d) 
while riding or driving in a private passenger automobile of the pleas- 
ure type, provided ‘such injury’ so sustained must be the direct result 
of the wrecking of such automobile; .. .” 

The insured’s death resulted from injuries sustained in a motor 
vehicle wreck while the policy was in full force and effect. The insured 
was driving the vehicle which wrecked. It was a GMC pick-up type 
motor vehicle, owned by the insured. He acquired it before the insur- 
ance policy was issued and it was the only motor vehicle owned by him. 
He used it for going back and forth to his work, for pleasure purposes 
such as going on fishing trips and visiting relatives, and for carrying 
friends and relatives as passengers. The vehicle was not used for cargo 
hauling or for any commercial purpose. It had an enclosed cab, with 
seat for the driver and two other persons. Behind the cab there was 
an uncovered body 4% feet long. The only seat was the one in the cab. 

The insurance policy was issued for an annual premium of $6.00, and 
it had printed across its face: “Low Cost AccipenT Poricy. ... THIS 
Is a Limitep Poricy Reap It Careruuty.” 

The plaintiff contends that the use to which the vehicle in question 
was put is a material factor to be considered in determining whether it 
was a “private passenger automobile of the pleasure type” within the 
meaning of the policy. The defendant, on the other hand, urges, and 
we think with sound reason, that since the language of the insuring pro- 
vision of the policy is plain and unambiguous, liability must be tested 
wholly and solely by the natural and obvious meaning of such language. 
The insured’s truck does not come within the natural and obvious mean- 
ing of the language of the insuring provision of the policy. This being 
so, it is immaterial whether the truck was used by the insured as a4 
passenger vehicle and for pleasure. The defendant had the right to 
prescribe the type of vehicle it desired and was willing to cover in this 
limited coverage insurance policy. The use to which the insured put 
the truck could not and cannot change the plain meaning of the lan- 
guage of the policy or extend its coverage. See Bernice Lloyd, Admrz. 
v. Columbus Mutual Life Ins. Co., 200 N.C. 722, 158 S.E. 386; Spence 
v. Washington Nat. Ins. Co. (Ill.), 50 N.E. 2d 128; Dirst v. Aetna Life 
Ins. Co. (Iowa), 5 N.W. 2d 185. The cases cited by the plaintiff are 
either factually distinguishable or are not considered as controlling. 
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There being no dispute as to the material facts, the case presented 
only a question of law for decision by the court below; 1.e., whether the 
pick-up truck was a “private passenger automobile of the pleasure 
type” within the meaning of the policy. Bernice Lloyd, Admrz. v. 
Columbus Mutual Life Ins. Co., supra. The court below correctly 
resolved the question by allowing the defendant’s motion for judgment 
as of nonsuit. 

Affirmed. 


JEFF J. GARNER, CHARLES L. GREEN, CLAUDE A. HENDERSON, LES- 
LIE MANN, CLAUDE HENDERSON, H. F. WILLIAMS, J. I. MIZELLE, 
J.C. BELL, IVEY V. HASKETT, T. W. HASKETT, J. 8. SMITH, L. P. 
SMITH, C. M. GARNER, LEONARD CARROLL, C. C. NORRIS, H. §S. 
JONES, L. C. MANN, LEE F. BROCK, AMY HARKLEY, JOHN CAR- 
ROLL, J. WHEELER SMITH, WILLIAM R. BELL anp C. 8. GOULD, 
SR., v. THE TOWN OF NEWPORT, a MUNIcIPAL CoRPORATION; BOARD 
OF COMMISSIONERS OF THE TOWN OF NEWPORT; PRENTICE M. 
GARNER, B. R. GARNER, H. G. GURGANUS, W. V. GARNER anp J. M. 
COX, CoMMISSIONERS OF THE TowWN oF NEwport; LEON MANN, JR., 
MAYOR OF THE TOWN or Newport; EDITH LOCKEY, Town CLERK OF THE 
TOWN OF NEWPORT. 

(Filed 7 June, 1957.) 

1. Elections § 18b—— 

In an action to restrain the issuance of bonds on the ground of irregu- 
larities in the bond election, a complaint which fails to allege that the 
officers appointed to hold the election had reported the results thereof to 
the governing body of the municipality and that the governing body had 
canvassed the returns and judicially determined the result, is demurrable, 
since the court will not permit itself to be substituted for the proper elec- 
tion officials in the first instance for the purpose of canvassing the returns 
and declaring the result. 


2. Taxation § 38a— 


A municipal ordinance for the issuance of funding or refunding bonds 
need not specify that a tax sufficient to pay the principal and interest shall 
be annually levied and collected, and in an action to enjoin the issuance of 
bonds, the failure of the complaint to allege that the proposed bonds were 
not funding or refunding bonds does not disclose invalidity. G.S. 160-379 


(2) (¢). 


Appra. by plaintiffs from Frizzelle, J., January Term 1957 of Car- 
TERET. 

Action to restrain the issuance and sale of $120,000.00 of bonds for 
the purpose of enlarging and extending a water works system in the 
Town of Newport. 


15—246 
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The original complaint alleged numerous alleged irregularities in the 
bond election held in the Town of Newport on 4 September 1956. De- 
fendants filed a written demurrer on the ground that the complaint did 
not state facts sufficient to constitute a cause of action, and in the 
demurrer pointed out in detail that the complaint failed to allege facts 
as to how the so called irregularities affected the result of the election, 
failed to state that the vote was canvassed as provided by statute, 
failed to allege that any qualified voter was denied the right to vote, 
failed to allege that any unqualified voter cast a vote, etc. This de- 
murrer came on to be heard at the November Term 1956 of the Superior 
Court, the Honorable Chester R. Morris, Judge Presiding. Judge Mor- 
ris sustained the demurrer, and in his discretion allowed plaintiffs 30 
days within which to amend their complaint, or to replead. 

Whereupon, plaintiffs amended their complaint by alleging: 


‘10. That the registrar and judges of the election failed at all times 
to remain at their posts and at times vacated the precinct polling 
place, leaving same improperly attended and the ballots, both cast 
and unused, unguarded. 


“11. That the defendants failed to act in accordance with the re- 
quirements of the statute, did not see that the polling places were 
properly attended and in effect did not see fit to make inquiry on 
their own after they were advised of the defects herein set forth.” 


Defendants filed a demurrer to the amended complaint similar to 
their demurrer to the original complaint. 

Judge Frizzelle rendered judgment sustaining the demurrer, and 
plaintiffs appealed. 


C. R. Wheatly, Jr., for Plaintiffs, Appellants. 
George W. Ball for Defendants, Appellees. 


Per Curiam. Plaintiffs in their brief have restricted their argument 
to this one allegation in their complaint: “5... . there were more 
electors who cast a ballot against the proposal than there were those 
who cast a ballot for the proposal and that if the election had been 
conducted properly in accordance with the pertinent provisions of the 
law the proposal as contained in the ordinance would have been de- 
feated.” 

The effect of the judgment upon the demurrer to the original com- 
plaint as to whether or not it is res judicata is not presented by any 
pleading. Thomason v. R. R., 142 N.C. 300, 55 S.E. 198. This action 
is before us on the pleadings alone. 
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G.S., Chapter 160, is entitled Municipal Corporations. G.S. 160-387 
is captioned ‘Elections on Bond Issue,” and subsection 6 thereof reads: 
“The officers appointed to hold the election, in making return of the 
result thereof, shall incorporate therein not only the number of votes 
cast for and against each ordinance submitted, but also the number of 
voters registered and qualified to vote in the election. The governing 
body shall canvass the returns, and shall include in their canvass the 
votes cast and the number of voters registered and qualified to vote in 
the election, and shall judicially determine and declare the result of the 
election.” 

Plaintiffs have not alleged that the officers appointed to hold the 
election made a report of the result thereof to the governing body, and 
have not alleged that the governing body canvassed the returns and 
judicially determined the result of the bond election. The statute con- 
templates and intends that the result of an election as determined by 
the proper election officials shall stand until it shall be regularly con- 
tested and reversed by a tribunal having jurisdiction for that purpose. 
The court will not permit itself to be substituted for the proper election 
officials in the first instance for the purpose of canvassing the returns 
from the officers holding the election and declaring the result thereof. 

Ledwell v. Proctor, 221 N.C. 161, 19 S.E. 2d 234, was a quo warranto 
proceeding to try title to the office of alderman of the Town of Sanford. 
Plaintiff alleged that he received 186 votes in the municipal election 
and the defendant 179 votes, which was set out in the official returns of 
the election officials, that plaintiff received a majority of the legal votes 
cast in the election. This Court held that the complaint failed to allege 
that the returns of the precinct officials had been canvassed and judi- 
cially determined by the proper officials, and was fatally defective. 
The Court said: “The contesting candidates must first use the ma- 
chinery at hand before applying to the court for relief.” 

The allegation in the complaint solely relied on by plaintiffs in their 
brief is insufficient to meet the challenge of the demurrer. 

Plaintiffs have alleged in their complaint “that the ordinance failed 
to specify that a tax sufficient to pay the principal and interest of the 
bonds shall be annually levied and collected.” Such a statement may 
be omitted in the ordinance in the case of funding or refunding bonds 
in the discretion of the governing board of the town. G.S. 160-379, 
sub-section 2(c). There is no allegation in the complaint that the pro- 
posed bonds were not funding or refunding bonds. 

A consideration of the complaint, and the amendment thereto, leads 
us to the conclusion that facts sufficient to constitute a cause of action 
are not stated. 

Affirmed. 
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GRADY HARVEY JOHNSON, SR., anp BOBBY RAY JOHNSON v. EDWARD 
SCHEIDT, CoMMISsSIONER oF MoToR VEHICLES, AND MRS. MOZELLA J. 
JONES. 

(Filed 7 June, 1957.) 

1. Automobiles § 2— 

Where, upon petition for review of order of the Commissioner of Motor 
Vehicles suspending petitioners’ operator’s licenses under G.S, 20-279.2, the 
owner of the other car involved in the collision is made a party by consent 
order and files answer, such owner must be served with statement of case 
on appeal to the Supreme Court. 


2. Appeal and Error §§ 29, 33— 


Appeal in this case dismissed for insufficiency of the record and for 
failure to serve statement of case on appeal upon a party made a party to 
the proceeding by consent order. 


RopMaN, J., took no part in the consideration or decision of this case. 


APPEAL by petitioners from Rousseau, Judge, 24 September, 1956, 
Civil Term, of Gui_rorp, Greensboro Division. 

Petitioners, aggrieved by an order of the Commissioner of Motor 
Vehicles dated 30 January, 1956, filed their petition in accordance with 
the procedure prescribed by Ch. 1300, sec. 2(b), 1953 Session Laws 
(G.S. 20-279.2, 1955 Cumulative Supplement); and, upon allegations 
to the effect that the sole proximate cause of the collision referred to 
below was the negligence of Mrs. Mozella J. Jones, prayed that the 
court reverse the Commissioner’s order. 

The Commissioner’s order, which, effective 14 February, 1956, sus- 
pended petitioners’ operator’s licenses unless they deposited security in 
the amount of $1,050.00, was based on a report of a collision that 
occurred 3 December, 1955, in Guilford County, on a three-lane high- 
way (#29 and #70), at or near the Osborne Road intersection, between 
a Ford car owned by petitioner Grady Harvey Johnson, Sr., operated 
by petitioner Bobby Ray Johnson, and a Willys station wagon owned 
by Guy O. Jones, operated by Mrs. Mozella J. Jones, causing damage to 
said station wagon and personal injuries to the occupants thereof, 
including Mrs. Mozella J. Jones. 

Answering, the Commissioner averred, in part, that petitioners were 
“not exempt from the provisions of G.S. 20-279.5 of the Motor Vehicle 
Safety and Financial Responsibility Act of 1953 by virtue of the peti- 
tioners maintaining automobile liability insurance or otherwise’; that 
he had notified the injured occupants and the owner of the Willys 
station wagon of petitioners’ action and of their petition; and that he 
presented to the court for determination the questions raised by said 
petition. 
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After hearing evidence offered by petitioners, and also the testimony 
of Mrs. Mozella J. Jones, the court entered judgment, which, after 
recitals, set forth that “the Court is of the opinion, and finds as a fact, 
that the plaintiff petitioners were probably guilty of negligence in the 
operation of an automobile on the occasion as set forth in the petition,” 
and affirmed the Commissioner’s order of 30 January, 1956, suspending 
the operator’s licenses of both petitioners. 


Attorney-General Patton and Staff Attorney Kenneth Wooten, Jr., 
for defendant Scherdt, appellee. 

Henderson & Henderson and Robert 8. Cahoon for petitioners, ap- 
pellants. 

Jordan & Wright and Charles E. Nichols for Mrs. Mozella J. Jones, 
movant in this Court. 


Per Curtam. The clerk of the Superior Court certified that the “case 
on appeal,” appearing in the purported transcript filed in this Court, 
was served on the Commissioner, and that the Commissioner did not 
file exceptions thereto or serve a countercase. The clerk’s said certifi- 
cate made no reference to documents purporting to constitute the record 
proper; nor did the purported transcript contain any stipulation: with 
reference thereto. In the purported transcript, the name of Mrs. 
Mozella J. Jones appeared in the caption of the cause; and in the said 
“case on appeal” it appeared that she testified at the hearing. Neither 
the purported transcript, nor the “case on appeal,” contained other 
indication that Mrs. Mozella J. Jones had been made a party defendant. 

In this Court, Mrs. Mozella J. Jones moved to dismiss the appeal on 
the ground that she was a party defendant but had not been served 
with petitioners’ statement of case on appeal. Answering said motion, 
petitioners (appellants) do not contend that the “case on appeal” was 
served on her; rather, they take the position that Mrs. Mozella J. Jones 
was not a proper party. 

At our request, the said clerk has certified to this Court a copy of his 
order of 20 March, 1956, entered with consent of petitioners’ counsel, 
which made Mrs. Mozella J. Jones a party defendant herein, and also 
a copy of the answer filed by Mrs. Mozella J. Jones pursuant to said 
consent order. 

Whether Mrs. Mozella J. Jones is a proper party is not presented. 
Suffice to say, by consent order, she was made a party and filed answer; 
and petitioners were not at liberty to ignore these facts. Indeed, it 
appears now that she, represented by her counsel, (not the Commis- 
sioner), appeared at the hearing and opposed the granting of the peti- 
tion. 
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For failure to file in this Court a properly certified and accurate 
transcript of the record proper, and for failure to serve the “case on 
appeal” on Mrs. Mozella J. Jones, an adversary party, petitioners’ 
appeal is dismissed. 

Appeal dismissed. 


RopMaN, J., took no part in the consideration or decision of this case. 


STATE v. OTIS HUNT. 


(Filed 7 June, 1957.) 
Criminal Law § 53j— 


Where the State’s sole witness is an undercover agent who testifies that 
he purchased nontaxpaid whisky from defendant, an instruction that the 
jury should scrutinize his testimony in the light of his interest and bias, 
but that if the jury believed beyond a reasonable doubt that the witness 
was telling the truth, and if the jury were satisfied beyond a reasonable 
doubt from such testimony that defendant was guilty, to return such 
verdict, is held without error. 


ApPrEAL by defendant from Hall, J., November, 1956 Criminal Term, 
RosBeson Superior Court. | 

Criminal prosecution upon a three-count bill of indictment charging 
the defendant with unlawful possession, unlawful possession for the 
purpose of sale, and unlawful sale of (nontaxpaid intoxicating whiskey). 

The only State’s witness, Donald Torrence, an undercover officer, 
testified: “On July 12 . . . I entered the house and saw Otis Hunt for 
the first time; I asked Otis Hunt if he could get a jar, and he said, 
‘Yes’; he left out the back door, was gone a few minutes, returned with 
a half-gallon jar of nontaxpaid whiskey which contained no stamps. 
... L paid Otis Hunt $3.00 for the half-gallon jar of nontaxpaid whis- 
key.” . . . On cross-examination the witness testified: ‘As I recall, 
Otis Hunt lived on a dirt road.” 

The defendant’s only witness testified that Otis Hunt lived on a 
paved road. 

The only assignment of error relates to the following part of the 
judge’s charge: 


“T instruct you in this case as to the testimony of Mr. Torrence, 
State’s witness, that it is your duty to scrutinize his testimony with 
caution and care, in the light of his interest and bias, if any you 
find; but if after you do that, you believe beyond a reasonable 
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doubt that he is telling the truth, and you are satisfied from his 
testimony and beyond a reasonable doubt of the defendant’s guilt, 
it would be your duty to so find, that is, return a verdict of guilty.” 


In addition to the above, the court charged: “If the State has failed 
to satisfy you from the evidence beyond a reasonable doubt or if you 
have a reasonable doubt as to the defendant’s guilt, it would then be 
your duty to return a verdict of not guilty... .” 

From an adverse verdict and judgment thereon, the defendant ap- 
pealed. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 
F. D. Hackett and Robert Weinstein for defendant, appellant. 


Per Curiam. The testimony of witness Torrence was the only evi- 
dence relating to the charges in the bill of indictment. The instruction 
complained of here is similar, in principle, to the instruction approved 
by this Court in S. v. Moore, 192 N.C. 209, 134 S.E. 456. This record 
discloses 

No error. 


STATE vy. JESSIE BELL KILGORE, 


(Filed 7 June, 1957.) 
Criminal Law § 6a— 

The defense of entrapment is not presented upon evidence tending to 
show merely than an officer of the law, not in uniform and not informing 
defendant that he was an Officer, purchased intoxicating liquor from 
defendant for the purpose of obtaining evidence. 


AppEAL by defendant from Williams, J., December 1956 Special Term 
of RospEson. 

Defendant was tried on two bills of indictment, each of which con- 
tained two counts. The first bill charged possession for the purpose of 
sale of intoxicating liquor and the sale of intoxicating liquor on 20 Sep- 
tember 1956. The second bill contained similar charges with respect to 
possession and sale on 4 October 1956. The jury found defendant 
guilty on each count in the first bill and not guilty of the charges in the 
second bill. 

The only evidence offered was the testimony of James E. King and 
two bottles of beer which he testified he purchased from defendant. 
King, an employee of the Alcohol & Tobacco Tax Division of the U. 8, 
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Treasury Department, testified he, in company with another person, 
went to the home of defendant on 20 September 1956 and knocked on 
her door. She came to the door and asked what they wanted. The 
witness replied ‘‘some beer.”’ She unlocked the door and led them to 
her kitchen where she sold him two quarts of Miller’s High Life beer 
for two dollars which she put in a paper sack and he carried away with 
him. The witness was not in uniform nor did he have any badge on 
when he went to defendant’s home. He did not inform the defendant 
that he was an officer, or that he was seeking evidence to convict 
defendant. 

Judgment of imprisonment for eight months was entered on the ver- 
dict. Defendant appealed. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. | 
Britt, Campbell & Britt for defendant appellant. 


Per CurtaM. Defendant claims entrapment as her defense. There 
is no evidence of entrapment. S. v. Burnette, 242 N.C. 164, 87 S.E. 2d 
191. No defense can, on this record, be predicated thereon. Hence, if 
error exists in the charge with respect to defendant’s claim of entrap- 
ment, the asserted error is not prejudicial. 

The charge with respect to the failure of the defendant to testify 
substantially conforms to the statute. S. v. Horne, 209 N.C. 725, 184 
S.E. 470. 

No error. 


CLETUS OXENDINE RANSOM v. WILLIAM PRICE LOCKLEAR. 


(Filed 7 June, 1957.) 
Automobiles § 41d— 


Evidence tending to show that as plaintiff, driving within the corporate 
limits of a town, slowed and gave a hand signal for a left turn into the 
driveway of a residence on her left, her car was struck from the rear by an 
automobile driven by defendant at a speed of some 70 miles per hour, 
4s held sufficient to overrule nonsuit. 


Apprat by defendant from Hall, J., at October 1956 Term, of Rosr- 
SON. 

Civil action to recover damages for personal injuries allegedly proxi- 
mately caused by negligence of defendant. 

Defendant, answering, denied liability therefor. 
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Upon trial in Superior Court plaintiff offered evidence tending to 
show that on 8 May, 1956, about 9:30 a.m., as she was operating her 
1951 Ford automobile west toward Maxton on Highway 74A, at a 
speed of about 35 miles per hour, in corporate limits of Pembroke, N. C., 
she slowed up and gave a hand signal for a left turn into a residence on 
the left, her automobile was struck by an automobile operated by 
defendant traveling west also; that this automobile traveling at a speed 
of 70 or more miles per hour had just passed another automobile, which 
was following and about 100 yards behind plaintiff’s automobile, and 
turned back partly across the white line, and then on into and colliding 
with plaintiff’s automobile; and that thereby she sustained personal 
injuries, 

The defendant offered evidence as to his version of the occurrence. 

The case was submitted to the jury upon three issues as to (1) negli- 
gence of defendant, (2) contributory negligence of plaintiff, and (3) 
damages sustained by plaintiff, all of which were answered in favor of 
plaintiff. 

And to judgment in accordance with verdict, defendant excepted and 
appeals to Supreme Court, and assigns error. 


Britt, Campbell & Britt for Plaintiff Appellee. 
Nance, Barrington & Collier for Defendant Appellant. 


Per Curiam. The sole assignment of error on this appeal, other than 
formal ones, is directed to denial of defendant’s motion for judgment 
as of nonsuit. Taking the evidence offered upon the trial below in the 
light most favorable to plaintiff, as is done in considering demurrer to 
the evidence, the case was one for the jury, and properly submitted 
to the jury. The jury has spoken. Hence in Judgment signed there is 

No error. 


STATE v. CLEVELAND OXENDINE. 
(Filed 7 June, 1957.) 


AppraL by defendant from Mallard, J., January Term 1957 of RoBr- 
SON, 

This is a criminal action tried upon a bill of indictment charging the 
defendant upon three counts: (1) with the unlawful possession of 
nontax-paid whiskey; (2) with the possession of nontax-paid whiskey 
for the purpose of sale; and (3) with the sale of nontax-paid whiskey. 
The defendant entered a plea of not guilty to each count. 
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The State offered as a witness Earl Branum, an employee of the 
Alcohol and Tobacco Tax Unit of the United States Treasury Depart- 
ment, who testified that he went with two day laborers to the house 
where the defendant was on the night of 9 September 1956, and one of 
the men accompanying him asked to buy some whiskey. The defendant 
told the man who asked for the whiskey that “he was pretty nearly 
out, but would let us have a drink. He poured out three drinks and 
each one paid for his drink.” The witness further testified that the 
whiskey was poured from a pint bottle and that there were no tax 
stamps on the bottle; that his purpose in buying the whiskey was to 
discover law violators; that he used money which had been given to 
him by an Investigator of the Alcoholic Tax Unit. 

The defendant offered no testimony. The jury returned a verdict of 
guilty on all three counts, which were consolidated for judgment. From 
the judgment imposed, the defendant appeals, assigning error. 


Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 

Britt, Campbell & Britt and Nance, Barrington & Collier for de- 
fendant. 


Per CuriAM. The State’s evidence was sufficient to carry the case to 
the jury. Hence, the exception and assignment of error directed to the 
failure of the court below to dismiss as of nonsuit is without merit. 
Furthermore, the portions of the charge to the jury, to which the de- 
fendant has excepted and assigned as error, are in substantial com- 
pliance with our decisions bearing on similar instructions. 

The defendant has failed to show any error which in our opinion 
would justify a new trial. 

No error. 


FAIRCHILD REALTY COMPANY vy. SPIEGEL, INC., anp MORRISON: 
NEESE, INC. 


(Filed 28 June, 1957.) 


1. Appeal and Error § 49—— 


The findings of fact of the trial court are conclusive on appeal when sup- 
ported by any competent evidence, but its conclusions of law, even though 
denominated findings of fact, are reviewable. 


2. Waiver § 2— 


Where a party is faced with the inconsistent choices of declaring a con- 
tract terminated by reason of breach or of accepting continuing benefits 
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under the contract, his election, with full knowledge of all the facts, to 
accept the continuing benefits waives his right to declare the contract termi- 
nated for such prior breach. 


8. Landlord and Tenant § 17— 


If the landlord receives rent from his tenant after full notice or knowl- 
edge of a breach of a covenant or condition in his lease, for which a for- 
feiture might have been declared, the acceptance of the rent constitutes a 
waiver of the forfeiture, which may not afterwards be asserted for that 
particular breach, or any other breach which occurred prior to the accept- 
ance of the rent. 


4. Same: Landlord and Tenant § 14—Lessor held to have waived right to 
declare forfeiture by acceptance of rents after sublease of premises. 


The lease in question provided that lessee might not assign or sublease 
without the consent of lessor. The lease also provided for termination for 
default continuing for forty-five days after written notice by lessor to 
lessee of such default. Lessee assigned the lease and lessor notified lessee 
that it did not consent to the assignment and it would declare a forfeiture 
for breach of condition unless the breach was cured within the forty-five 
day period. Lessor refused rent tendered by the sublessee, but accepted 
rent from the lessee in accordance with the terms of the lease for more 
than a year after the expiration of the forty-five day period. Held: By 
accepting the rent after the expiration of the forty-five day period, lessor 
waived its right to declare forfeiture, and it was immaterial that payment 
of rent was made by the lessee rather than the sublessee. 


Hiceins, J., dissenting. 


Apprau by defendants from Gwyn, J., November 1956 Civil Term of 
GuILForD (Greensboro Division). 

This action was instituted 1 December 1955. Each party by its 
pleading seeks a declaratory judgment determinative of its rights under 
a lease from plaintiff to Spiegel and by it assigned to its codefendant. 
A jury trial was waived. The court made detailed findings of fact. 
Summarized the facts found are: 

Plaintiff is owner of a six-story building on Greene Street in Greens- 
boro, N.C. On 20 October 1945 plaintiff leased this building to Spiegel, 
Inc., hereafter referred to as Spiegel, for a term of twelve years begin- 
ning 1 November 1945, with an option to renew for an additional term 
of twelve years. When the lease was made, the building was occupied 
by Morrison-Neese Furniture Company, hereafter referred to as Furni- 
ture Company, and had been so occupied for thirty years or more. It 
had conducted in said building a high-class retail furniture and deco- 
rating business. About 1 November 1945, Furniture Company sold its 
business, including its name and good will, to Spiegel, who continued to 
operate under the name of Morrison-Neese. Furniture Company had 
@ paid-in capital in excess of $300,000. It was dissolved in 1946 or 1947, 
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The building was rented for $1,250 per month, plus three per cent of 
all sales in excess of $500,000 made from the demised property, the addi- 
tional rental to be ascertained annually as of 31 October. The provi- 
sions of the lease with respect to assignment and default are: 


“ASSIGNMENT ‘TwrenTy-IHREE: The Lessee may without the consent 
AND of the Lessor, assign or sublet, in whole or in part, the 
SUBLETTING demised premises to any successor corporation without 
restrictions or to any subsidiary or affiliate upon the 
express condition that Lessee shall remain primarily liable for the per- 
formance of the conditions, agreements and terms of this indenture, 
including the payment of both minimum and additional rents, and 
Lessee may assign or sublet in whole or in part, the demised premises 
to any other person, persons or corporation, with the approval of the 
Lessor, which approval shall not be unreasonably withheld. 


“DEFAULT Twenty-Four: Lessee hereby agrees that if the rental 

hereunder reserved be not paid within fifteen days after 
written notice from Lessor to Lessee, that the same has become due and 
was not paid, or if default be made in the performance of any of the 
other covenants on its part herein contained and shall continue for 
forty-five days after written notice thereof given to the Lessee by the 
Lessor, such default or breach shall, at the option of the Lessor, work 
a termination of this lease to the same extent and with all the legal inci- 
dents as if the term hereof had expired by lapse of time, and it shall 
then be lawful for the Lessor, Lessor’s agent or agents, to reenter the 
premises and remove all persons therefrom and to repossess said prem- 
ises as of Lessor’s original estate, without prejudice to other rights 
and remedies.”’ 

Spiegel is a large corporation, rated AAA, with a net worth in excess 
of $44,000,000. It has, in addition to financial strength, retail sales 
experience in the furniture business and other retail fields and had 
aggressive and competent management and sales personnel. The rental 
paid by Spiegel to plaintiff approximated $35,000 per year. 

In July 1955 Spiegel sold its furniture business in Greensboro, and 
also retail furniture stores which it operated in Scranton, Pa., Okla- 
homa City, Okla., and Phoenix, Ariz., to Lewittes-Helser syndicate. 
The sale price of each store was based on 50% of inventory plus one 
dollar for fixtures and other assets except accounts receivable. The 
syndicate purchasing from Spiegel created corporations to operate each 
of the stores which it acquired. The corporation created to operate the 
store in Greensboro was defendant Morrison-Neese, Inc., a North Caro- 
lina corporation, hereafter called Morrison. Its president was formerly 
Spiegel’s vice-president in charge of all of its furniture business. On 
1 August 1955, Spiegel assigned the lease to Morrison. 
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On 26 July 1955 Spiegel wrote requesting plaintiff to assent to an 
assignment of the lease to Morrison. On 4 August plaintiff replied 
stating that it was informed Morrison had an authorized capital of 
$100,000 and only $3 paid in, and because of lack of satisfactory infor- 
mation it could not consent to the assignment. It requested additional 
information. On 15 August Spiegel wrote plaintiff, giving the business 
experience of those interested in and who would operate Morrison. 
The letter stated Morrison had a paid-in capital of $32,000, excellent 
banking connections, its backers had a net worth in excess of $1,000,000. 
It concluded: “In addition to the above, of course, there is a continuing 
liability of Spiegel, Inc., on the lease for the location. We are confident 
that the purchasers will do extremely well with the store and will make 
most satisfactory tenants.” 

On 15 August Morrison sent plaintiff a check for $1,250, the minimum 
rent for August. Plaintiff returned the check on 16 August, stating 
that it did not have a lease with Morrison and had not consented to the 
assignment by Spiegel. 

On the same date plaintiff wrote Spiegel: “Due to failure to pay rent 
as provided in your lease of October 20, 1945, on the above captioned 
premises, and due to the fact that you have assigned the said lease and 
put another tenant into possession of the premises without our approval 
and consent, we hereby advise you that you have breached your lease 
and unless the defaults are cured within the time provided in Paragraph 
24 of your said lease of October 20, 1945, we shall terminate the lease, 
take steps to repossess the premises, and preserve for ourselves all] other 
legal rights and remedies provided in the lease.” 

On 18 August plaintiff acknowledged Spiegel’s letter of 15 August 
giving information with respect to Morrison’s financial and operating 
capacity. Plaintiff stated the information was inadequate. It con- 
cluded its letter thus: ‘We respectfully direct your attention to our 
letter of August 16, 1955, and wish to advise you that your letter of 
August 15 does not cause us to in any way alter the position expressed 
to you in our letter of August 16.” 

Spiegel promptly sent plaintiff a check for $1,250 to take the place of 
Morrison’s check which plaintiff had refused to accept. On 19 August 
plaintiff acknowledged Spiegel’s check for $1,250 for rent and added: 
“This is to advise that the said payment by you does not satisfy the 
defaults outlined to you in our letter of August 16, 1955, and that 
because of your continuing defaults and breach, our position as ex- 
pressed to you in our letter of August 16 is not altered and the notice 
as contained in said letter is still in effect.” 

On 24 August Spiegel wrote plaintiff that Morrison had furnished 
Spiegel with guarantees on the lease assuring a net worth for Morrison 
and its guarantors of $800,000. It expressed the opinion that plaintiff 
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was acting arbitrarily in not approving the assignment, and hence it 
would maintain the validity of the assignment. 

On 30 August plaintiff again wrote Spiegel asserting the information 
furnished it was inadequate for it, acting with reasonable business 
prudence, to approve the assignment. It stated: “But we wish to 
impress upon you that you made the assignment without first request- 
ing our consent and approval, and your assignment of the lease to 
Morrison-Neese, Inc., without our consent and approval, is a breach 
of the lease. Our letter of August 16, 1955, notified you of this breach 
and also of your failure to pay rent as provided in the lease. Unless 
you cure these breaches within the time provided in the lease, we shall 
terminate the lease as stated in our letter of August 16, 1955.” 

On 27 September plaintiff wrote Spiegel: “On August 16, 1955, we 
served notice on you of your breach of your lease with us for the above 
described premises and advised you that unless the defaults are cured 
within the time provided in Paragraph 24 of your lease of October 20, 
1945, we shall terminate the lease, take steps to repossess the premises, 
and preserve for ourselves all other legal rights and remedies provided 
in the lease. 

“The time within which you may cure the defects will expire Octo- 
ber 3, 1955. 

“Tf the matter can be settled out of Court we do not want to bring a 
suit, but your refusal to furnish us with the information requested in 
our letter of August 30, 1955 does not leave us any alternative. Your 
conclusion that information would not be considered by the landlord 
is erroneous, 

“We again request that you send us the information asked for in our 
letter of August 30, 1955 and again advise you that unless we are fur- 
nished with information which would justify our consent to your assign- 
ment of the lease, we shall proceed as outlined in our letter of August 
16, 1955.” 

On 3 October Spiegel replied to plaintiff’s letter of 27 September. It 
reiterated its position that the information furnished would suffice to 
satisfy a prudent business person in approving the lease. The letter 
concluded: “Should you take steps to repossess the premises we, of 
course, intend to take any and all steps necessary to resist such efforts, 
We are very confident that a court will uphold our position and that 
an arbitrary refusal of the landlord to recognize this assignment will 
not be sustained.” 

So far as the record discloses there were no further communications 
between plaintiff and Spiegel with respect to the assignment. Spiegel 
sent checks each month to plaintiff for the rent in accordance with the 
terms of the lease, including a check for additional rent based on sales 
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ending 31 October 1955. These checks were received and promptly 
cashed by plaintiff through September 1956. 

On 16 April 1956 Morrison wrote plaintiff that as assignee of Spiegel 
it elected to exercise its option to extend the lease in accordance with its 
provisions. Plaintiff replied that it had not assented to the assignment 
and for that reason did not accept the letter as notice of intent to renew. 

In addition to the facts stated above the court found: 

“From August 16, 1955, until the trial of this case the plaintiff has 
consistently contended that Spiegel, Inc. assigned the lease to Morrison- 
Neese, Inc., without the plaintiff’s consent and that the plaintiff had not 
unreasonably withheld such consent. On the other hand, from the 
inception of this matter, the defendants have both consistently con- 
tended that the assignment of the lease was valid and effective without 
the plaintiffs consent. These conflicting contentions of the parties © 
could not be resolved short of litigation so long as the plaintiff, on the 
one hand, and the defendants, on the other, adhered to their respective 
positions.” 

“The plaintiff did not act unreasonably in withholding its approval 
of the assignment of the lease by Spiegel, Inc., to Morrison-Neese, Inc., 
because both Spiegel, Inc. and Morrison-Neese, Inc. failed to furnish 
to the plaintiff reasonably adequate and accurate financial informa- 
tion upon which the plaintiff could base a decision. The refusal of 
Spiegel, Inc. and Morrison-Neese, Inc. to supply the requested infor- 
mation justified the plaintiff in its decision to question the desirability 
of the assignment from the standpoint of the plaintiff.” 

“The plaintiff never accepted the payment of any rent from the 
defendant Morrison-Neese, Inc., returning to Morrison-Neese, Inc., all 
rent checks tendered by it. After this controversy arose between these 
parties with reference to assignment of the lease, the plaintiff did accept 
rent payments from the defendant Spiegel, Inc., taking the position 
that while plaintiff contended there was a default under the lease arising 
out of the failure of Spiegel, Inc., to secure the plaintiff’s approval of 
the assignment, Spiegel, Inc., remained liable for the payment of rent 
so long as Spiegel, Inc. refused to concede that such default existed 
and did not surrender possession of the premises. Spiegel, Inc. paid 
and plaintiff accepted checks for the minimum monthly rental in the 
amount of $1,250.00 each for and during the months of August, 1955, 
through October, 1956, and also the percentage overage rental for the 
lease year which ended October 31, 1955. . . . During the pendency of 
this controversy the plaintiff has not attempted to exercise its option 
to terminate the lease and repossess the premises, because of uncer- 
tainty as to whether the plaintiff had the right to do so. The plaintiff 
has consistently contended that it has such right and the defendants 
have consistently contended otherwise. Until this conflict could be 
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resolved, the plaintiff did not exercise its option to terminate the lease. 
The plaintiff has brought no suit in ejectment against either of the 
defendants. As early as August 20, 1955, the plaintiff knew that 
Spiegel, Inc. had assigned the lease to Morrison-Neese, Inc., without 
the plaintiff’s consent, but the plaintiff had no knowledge whatsoever 
concerning the terms and provisions of the assignment or the conditions, 
if any, upon which the assignment was made. A serious controversy 
existed between the plaintiff on the one hand and the defendants on the 
other as to whether the plaintiff’s consent to the assignment was neces- 
sary, and neither the plaintiff nor the defendants were certain as to 
what their rights were in reference to this matter. The plaintiff was 
justified in not running the risk and uncertainty which would have been 
involved in an ejectment action. Therefore, the plaintiff’s acceptance 
of the rental payments made by its lessee, Spiegel, Inc., did not consti- 
tute a waiver of the plaintiff’s rights to have a judicial determination 
of whether Spiegel, Inc. had breached the lease by reason of the fact 
that the plaintifi’s consent to the assignment had not been obtained. 
Until the time when such determination should be made, the plaintiff 
did not know whether it had the right to terminate the lease.” 

Based on its findings the court concluded that there was a bona fide 
controversy sufficient to give the court jurisdiction to render a declara- 
tory judgment; that Spiegel had breached the lease by assigning it to 
Morrison without plaintiff’s consent; that the assent had not been 
unreasonably withheld; that Spiegel did not cure the breach within the 
time provided by sec. 24 of the lease; and that this action was insti- 
tuted with reasonable promptness. It further concluded: 

“(5) The plaintiff has not yet elected to terminate the lease and it 
is still in force and effect between the plaintiff and the defendant 
Spiegel, Inc., and the plaintiff now has the right to exercise its option 
to terminate the lease because of said breach, if the plaintiff shal! elect 
so to do. 

“(6) The plaintiff’s acceptance of the rental payments made by the 
defendant Spiegel, Inc., since this controversy between the parties has 
arisen did not constitute a waiver by the plaintiff of its position that 
there was a breach of the lease by the defendant Spiegel, Inc., and did 
not waive the plaintiff’s right to seek an adjudication by this Court of 
the question of whether the defendant Spiegel, Inc. had breached the 
lease by assigning the same without the plaintiff’s consent, as con- 
tended by the plaintiff, or whether the defendant Spiegel, Inc., had not 
breached the lease, as contended by the defendants, and the plaintiff 
is not thereby estopped to obtain the adjudication sought in this action.” 

Upon its findings and conclusions the court adjudged that plaintiff 
has a right to exercise its option to terminate the lease, which option 
plaintiff is required to exercise within thirty days. Upon the rendition 
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of the judgment defendants took exceptions to findings of fact and 
conclusions of law and to the Judgment and appealed. 


Jordan & Wright for plaintiff appellee. 
Brooks, McLendon, Brim & Holderness for defendant appellants, 
by Hubert Humphrey. 


RopMan, J. Findings of fact, when supported by any evidence, are 
conclusive on appeal. Rubber Co. v. Shaw, 244 N.C. 170, 92 S.E. 2d 
799; Reid v. Johnston, 241 N.C. 201, 85 8.E. 2d 114; Coach Co. v. 
Coach Co., 237 N.C. 697, 76 S.E. 2d 47. Conclusions of law, even if 
stated as factual conclusions, are reviewable. Moore v. Deal, 239 N.C. 
224, 79 S.E. 2d 507; Allman v. Register, 233 N.C. 531, 64 S.E. 2d 861; 
Radio Station v. Eitel-McCullough, Inc., 232 N.C. 287, 59 S.E. 2d 779. 

The parties are not in agreement with respect to what transpired at 
the July 1955 conference between representatives of plaintiff and repre- 
sentatives of defendants, called for the purpose of discussing a sale of 
Spiegel’s furniture business and an assignment of the lease of plaintiff’s 
building. Defendants assert that plaintiff arbitrarily announced it 
would not assent to any assignment unless it could get a new lease 
based on 4 or 414% of sales, with a guaranteed minimum of $25,000. 
Plaintiff denies this, and its witnesses testified that there was discus- 
sion of a new lease with changes to be made in the building including 
air conditioning; and only after that idea was abandoned was the ques- 
tion of an assignment of the lease discussed. At that time defendants 
were notified plaintiff would require complete information with respect 
to the merchandising ability and financial standing of any proposed 
assignee before it would give its consent. 

There is evidence supporting the court’s finding of fact that plaintiff 
was not furnished information sufficient to require its assent to the 
assignment and that its consent was not unreasonably withheld. The 
rights of the parties must be determined in the light of that established 
fact. 

Article 23 of the lease is a restriction on lessee’s right of alienation. 
Rogers v. Hall, 227 N.C. 363, 42 S.E. 2d 347. It does not purport to be 
a covenant on the part of lessee. Whether a violation of that restric- 
tive provision comes within the provision of Article 24 which permits 
lessor to terminate the lease upon default by lessee of its covenants need 
not now be determined. Plaintiff so asserted and has acted upon the 
theory that it did have that right. 

Thus we are brought to the crucial question of the case: Has plain- 
tiff, by the acceptance of rents for a period of more than a year and 
with knowledge that the lease had been assigned, waived any right 
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which it had to declare a forfeiture on account of the assignment, or 
may it now exercise that right? 

The Court, in Manufacturing Co. v. Building Co., 177 N.C. 108, 
97 S.E. 718, said: ‘“No one can be said to have waived that which he 
does not know, or where he has acted under a misapprehension of facts. 
Waiver or acquiescence, like election, presupposes that the person to be 
bound is fully cognizant of his rights, and that being so he neglects 
to enforce them, or chooses one benefit instead of another, either, but 
not both of which he might claim. The knowledge may be actual or 
constructive; but one cannot be willfully ignorant and relieve himself 
of a waiver because he did not know. The question of waiver is mainly 
one of intention, which lies at the foundation of the doctrine. Waiver 
must be manifested in some unequivocal manner, and to operate as 
such it must in all cases be designed, or one party must have so acted 
as to induce the other to believe that he intended to waive, when he 
will be forbidden to assert to the contrary.” 

“Election is simply what its name imports; a choice, shown by an 
overt act, between two inconsistent rights, either of which may be 
asserted at the will of the chooser alone.” Mr. Justice Holmes in Bierce 
v. Hutchins, 205 US. 340, 51 L. Ed. 828. 

Stacy, J. (later C. J.), in applying these principles to the case of a 
landlord who with knowledge of a breach accepted rents, said: “It is 
the generally accepted rule that if the landlord receive rent from his 
tenant, after full notice or knowledge of a breach of a covenant or con- 
dition in his lease, for which a forfeiture might have been declared, such 
constitutes a waiver of the forfeiture which may not afterwards be 
asserted for that particular breach, or any other breach which occurred 
prior to the acceptance of the rent.” Wunder v. Martin, 183 N.C. 410, 
111 S.E. 708. 

The rule as stated has been consistently applied in similar factual 
situations. Richburg v. Bartley, 44 N.C. 418; Fredeking v. Grimmett, 
86 S.E. 2d 554 (W. Va.); Whitehouse Restaurant v. Hoffman, 68 N.E. 
2d 686 (Mass.); Hart v. Shell Oil Co., 116 F. 2d 598. 

The case of Woollard v. Schaffer Stores Co., decided by the New 
York Court of Appeals, reported 5 N.E. 2d 829 and 109 A.L.R. 1262, 
with lengthy annotations, bears close resemblance to the facts of this 
case. There, as here, a declaratory judgment was sought to determine 
the rights of the parties. There the lease contained a covenant that 
lessee would not sublet nor make structural changes in the building. 
These covenants were violated. Here the lease contains a restriction 
on the right to assign. This provision has been violated. There the 
landlord, after learning of the breach of the covenant, accepted rents 
with this reservation: “any rentals you may pay hereafter will be 
received by me only with the understanding that the same are received 
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without prejudice to the action which will follow your failure to comply 
with my notice of September 19.” The notice referred to was that the 
lease had terminated by the breach. Here no reservation of rights was 
attempted by the landlord when it accepted the rent checks from the 
lessee. There and here rent checks were issued and accepted after suit 
was begun by the landlord to enforce his asserted rights. The court 
held that the acceptance of rent, notwithstanding the notification and 
reservation waived landlord’s right to terminate. Here there has been 
no reservation attempted in accepting the rents. True the landlord 
refused to accept a check of the assignee, and the payments were made 
by lessee. That fact makes no difference. See Landlord and Tenant, 
32 Am. Jur, sec. 883, 51 C.J.S. sec. 117 (2) (a). 

Every fact necessary to establish waiver in accordance with the 
definition given in Manufacturing Co. v. Building Co., supra, is present 
here. Plaintiff, when it wrote its letter of 16 August had knowledge of 
the assignment if not the details of the assignment. It knew the pro- 
visions of the lease and that the assignment did not have lessor’s ap- 
proval. It notified defendant Spiegel: ‘‘We shall terminate the lease, 
take steps to repossess the premises and preserve for ourselves all other 
legal rights and remedies provided in the lease.” In several letters 
written thereafter it reiterated its intent to terminate the lease. It 
informed Spiegel that its opportunity to cure the breach expired on 
3 October. On that date Spiegel notified plaintiff that it would stand 
by its position. Prior to 3 October 1955 plaintiff did not know whether 
the breach would be cured or not. Hence, acceptance of rents in 
August and September 1955 did not waive its rights, but when 3 October 
came and passed, plaintiff was required to elect whether it would con- 
tinue with the contract or maintain its position that there was no longer 
any contractual relations existing between it and the defendants. Two 
roads were open. Plaintiff had the right to choose which route it would 
take. Plaintiff says that the rent payments were but the contractual 
obligation of Spiegel, and hence there was no waiver of its rights; but 
Spiegel had no contractual obligation if no contract any longer existed. 
Its obligation to pay rents was based on the continued existence of the 
contract. If and when the contract terminated and Spiegel or Morrison 
remained in possession, their possession was wrongful, and plaintiff was 
entitled to recover from them damages for wrongful possession, not rent. 
Damages and rent are different. Stacy, C. J., speaking in Seligson v. 
Klyman, 227 N.C, 347, 42 S.E. 2d 220, said: “The law is well settled 
that from a lessee who wrongfully holds over, the landlord is not only 
entitled to obtain possession of his property, but also to recover indem- 
nity for its wrongful detention. McGuinn v. McLain, 225 N.C. 750, 
36 S.E. 2d 377; Allen v. Taylor, 96 N.C. 87, 1 S.E. 462; Anno. A.L.R. 
386. This is not necessarily the stipulated rent in a lease for a time 
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prior thereto. . . . Indemnity or compensation, rather than rent, would 
seem to be the proper measure of recovery.” 

The acceptance of rents subsequent to 3 October 1955 including the 
substantial sum in excess of the minimum paid for the use of the prop- 
erty for the year ending 31 October 1955 which included three months’ 
occupancy by Morrison constituted a waiver of the breach and a recog- 
nition by plaintiff that the contract remained in effect. After this 
action was instituted and after the defendants had expressly pleaded 
the acceptance of rents as a waiver of plaintiff’s right to assert a for- 
feiture, plaintiff continued to accept rents for several months and prac- 
tically up to the time of the trial. 

The doctrine of election and waiver has been applied in other factual 
situations where one is required to make a choice. Illustrative are 
Hutchins v. Davis, 230 N.C. 67, 52 8.E. 2d 210; Parker v. White, 235 
N.C. 680, 71 S.E. 2d 122; Benton v. Alexander, 224 N.C. 800; Macbeth- 
Evans Glass Co. v. General Electric, 246 F. 695. 

While plaintiff, by the acceptance of rent, has waived its right to 
object to the assignment, it has not released Spiegel of any of its con- 
tractual obligations. Its refusal to accept payment of the rent from 
Morrison was notice to Spiegel that it would be held to a compliance 
with all of its contractual obligations. Spiegel has properly recognized 
its responsibility to plaintiff under the contract. It must, of course, 
comply with each of its contractual obligations. Bank v. Bloomfield, 
post, p. 492; Childs v. Warner Bros. Southern Theatres, 200 N.C. 333, 
156 S.E. 923; Connolly v. Rogers, 100 A.L.R. 552, and annotations; 
Maybury Shoe Co. v. Rochester Factory Holding Co., 185 A. 654 
(N.H.) ; 32 Am. Jur. 313, 314; 51 C.J.S. 574. 

There was error in the conclusion that plaintiff had not waived its 
right to declare a forfeiture and that it now had the option of declaring 
a forfeiture. On the facts found the court should have concluded that 
plaintiff had waived its right to object to the assignment, that the con- 
tractual relationship created by the original lease, with the obligations 
there assumed by Spiegel and plaintiff continued in full force and effect. 

Error and remanded. 


Hiacerns, J., dissenting: The plaintiff had a rental contract with 
Spiegel which called for the payment of $1,250 per month plus a per- 
centage of the sales above a fixed amount. The total annual rental 
amounted to about $35,000. The lessor is a large corporation with a 
net worth of more than $40,000,000.00, with vast experience and a 
history of splendid success in the retail sales of furniture. The plaintiff 
is and has been willing to continue this rental contract with Spiegel. 

However, this controversy arose by reason of the refusal of the lessor 
to approve a sublease to Morrison-Neese, a new corporation with 
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$32,000 capital and its prospects of success questionable. Approxi- 
mately two-thirds of the plaintiff’s rent came from the percentage on 
sales. The plaintiff, therefore, has a vital interest in the amount of 
sales. It cannot in good conscience be expected to approve a transfer 
of the business to another tenant whose prospects are doubtful. The 
plaintiff refused to receive rent from the sub-lessee but continued to 
receive payments from the original lessee. In my opinion the trial 
court’s finding that the plaintiff had not waived its right to refuse 
approval of the transfer is supported by competent evidence. 

There is some question about the form of the judgment. I vote to 
modify and affirm. 


JOSEPH C. GLENN, sy His Next Frienp, MRS. NORA G. GLENN, v. THE 
CITY OF RALEIGH, NORTH CAROLINA, A MUNICIPAL CORPORATION. 


(Filed 28 June, 1957.) 


1. Municipal Corporations § 14i— 


Evidence tending to show that a municipal employee was using an old 
and powerful rotary-blade mower on rocky ground in cutting grass in a 
park operated and maintained by the municipality, that the mower had no 
guards and had been throwing rock for such length of time that the munici- 
pality had actual or constructive knowledge of the danger, and that the 
mower threw a rock which hit an invitee of the park, is held sufficient to be 
submitted to the jury on the issue of negligence. 


2. Same— 
A resident of a municipality is at least impliedly invited to visit a public 
park and use recreational facilities therein maintained by the municipality 
for the benefit of its citizens. 


8. Municipal Corporations § 12-— 
A municipality is immune to suit for negligence in the performance of a 
governmental function of the municipality, but is liable for negligence in 
fulfilling a function of a proprietary character. 


4. Trial § 22b— 

On motion to nonsuit, plaintiff’s evidence must be considered in the light 
most favorable to him, and defendant’s evidence which tends to establish 
another or different state of facts or which tends to impeach or contradict 
plaintiff’s evidence must be disregarded. 


5. Municipal Corporations §§ 12, 14i—Plaintiff’s evidence held not to war- 
rant nonsuit on ground of governmental immunity. 

Plaintiff’s evidence tended to show that he was injured while an invitee 

in a municipal park by the negligence of an employee of the city, and that 

the municipality received charges and fees for the use of recreational 
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facilities of the park for the year in question, resulting in net revenues 
which were used by the city for capital maintenance of the park, salaries, 
expenses, etc. Defendant municipality moved for nonsuit on the ground of 
governmental immunity. Held: Plaintiff’s evidence was sufficient to im- 
port a corporate benefit or pecuniary profit or advantage to the munici- 
pality so as to exclude the application of governmental immunity, and 
nonsuit was properly denied, defendant’s evidence at variance therewith 
or in contradiction thereof not being considered upon the motion to nonsuit. 


6. Negligence § 20— 


An instruction of the court defining negligence and proximate cause in 
general terms in giving the contentions of the parties in detail, but failing 
to instruct the jury what facts were necessary to be found by them from 
the evidence to warrant an affirmative finding on the issue of negligence, 
must be held for prejudicial error. 


%. Trial § 31ib— 


It is the duty of the trial court to declare and explain the law arising on 
the evidence as to all substantial features of the case, G.S. 1-180, and a 
mere declaration of the law in general terms and a statement of the con- 
tentions of the parties is insufficient. 


DENNY, J., concurring in result. 


APPEAL by defendant from Seawell, J., First October Civil Term 1956 
of WAKE. 

Civil action to recover damages for personal injuries. 

The essential allegations of the complaint are these: Plaintiff is a 
17 year old boy, resident in Raleigh, and on 14 May 1953 was a junior 
in a High School in that city, which is a municipal corporation. That 
for a long period of time prior to 14 May 1953, and on that day, the 
city of Raleigh maintained, managed, controlled and operated for profit 
a public recreation ground known as Pullen Park. That about 4:00 
o’clock p.m. on 14 May 1953, plaintiff and some of his schoolmates as 
invitees of the city of Raleigh went to Pullen Park to have a picnic 
supper. That while he and some of his schoolmates were sitting at a 
table provided by the city for public use in the Park, he was struck 
violently on his head by a rock about 3 inches in diameter thrown from 
a large grass or lawn mower of the defendant negligently operated by 
an employee of the city. That the grass mower was defective and dan- 
gerous. That plaintiff’s skull was fractured, and he sustained severe 
permanent injuries, 

Defendant’s answer denies the complaint’s allegations of negligence, 
and while admitting that it maintains Pullen Park as a public recrea- 
tional ground for the use of its citizens, denied that the Park was 
operated for profit. 

Plaintiff’s evidence showed these facts: About 4:00 p.m. o’clock 
on 14 May 1953 plaintiff and five of his High School classmates went 
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to Pullen Park to prepare a wiener roast or picnic for a group of 30 or 
40 of their classmates. Having completed their preparations for the 
wiener roast, and while waiting for their other classmates to arrive, 
these six students were seated at a table about 6 feet long and about 
waist high, provided by the city. This table was in front and east of a 
shed or cabin and some distance west of a pavilion. At this time 
Walter Lucas, an employee of the city, was operating a 24-inch blade 
Whirlwind mower, rotary blade, Toro make, 8 horse power motor, with 
no guard on the front of it. He was cutting grass in a very rocky area 
some 50 to 60 feet from where plaintiff and his classmates were seated 
at the table. No other persons were in the area. Suddenly “a whizzing 
sound” came from the direction of the mower, which whizzing sound 
went straight down the middle of the table between the students seated 
on its sides, and then there was the sound of an impact as a rock struck 
plaintiff’s head and fell to the ground. Plaintiff threw his hands to his 
forehead, and bleeding profusely was carried to a hospital. Christine 
Owens, who was seated at the table, picked up the rock, which weighs 
61% ounces, and was offered in evidence. 

The mower was an old model mower, “that must have been purchased 
in 1942 or 1943.” From 1950 on the mower had had no guard on the 
front, if it had ever had one. Since 1946 the Whirlwind rotary mowers 
have had guards, front and rear and on the sides. The revolutions per 
minute of this type mower are from 1800 to 3600. 

J. D. Hinsley was Superintendent of Park Maintenance for the city 
of Raleigh from 8 August 1950 to August 1956. He was a witness for 
plaintiff, and testified on cross-examination: “I have seen them (rocks) 
go out from under mowers in any direction thousands of times; how 
the rocks got out from under there I couldn’t say whether from on top 
of the blade or underneath it, or whether knocked out from under it 
there or how, but I have seen them hit the ground and go as far as 150 
feet. I have seen a rock propelled up in the air only a short distance, 
I would say maybe 50 feet before it hit the ground, just pop up and 
back down. I have seen them travel a greater distance than that on 
the ground. Q. You mean from this particular mower? A. Yes, sir,— 
well, I don’t know particularly about that one, never paid any par- 
ticular attention to where it was throwing them, but in similar makes 
in my everyday work with them I have seen many go from all types 
of machines.” 

W. H. Carper, city manager of the city of Raleigh, testified, as a 
witness for plaintiff, that the net revenue to the city of Raleigh from 
Pullen Park for the fiscal year 1 July 1952 to 30 June 19538 was 
$18,531.14. On cross-examination Carper testified in substance as 
follows in the absence of the jury—the defendant made no objection to 
the jury not hearing the testimony—: During the year ending 30 June 
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1953 the city of Raleigh had two major parks: Pullen Park and Chavis 
Park. The net receipts from Chavis Park for the fiscal year 1 July 
1952 to 30 June 1953 was $4,117.85. During this period the mainte- 
nance cost to the city of Raleigh of all its parks was $90,024.95, and 
the cost of the recreation program was $68,223.00. The maintenance 
fund came from the general fund revenue, and the recreational appro- 
priation came from revenue other than ad valorem taxes. The net 
revenue from Pullen and Chavis Parks was used for capital mainte- 
nance of the park areas, building items, paying salaries, buying fuel, etc. 

During the presentation of the defendant’s evidence, the city intro- 
duced a considerable volume of evidence in the absence of the jury 
bearing upon whether or not there is governmental immunity for the 
defendant in this case. The city made no objection to the jury not 
hearing it. A great part of this evidence is devoted to the benefits and 
advantages of recreational facilities and parks. This evidence in re- 
spect to the financial operation for the fiscal year 1952-1953 of Pullen 
Park is as follows: During the fiscal year 1952-1953 the city of Raleigh 
spent for the maintenance of all its parks $90,024.95, and from this 
amount $25,125.01 was spent for that purpose on Pullen Park. During 
the same period the city spent for recreation $68,223.00, and of that 
amount $18,870.95 was spent for that purpose in Pullen Park. The 
receipts during that period for all activities in Pullen Park for which 
charges were made amounted to $18,531.14. These receipts were ex- 
pended “for upkeep, repairs, installation of new fixtures in the park 
amusement section, repairs to the particular activities that went into 
the receipts in what is called the amusement park, the swimming pool, 
the rides.” No part of the receipts was spent in that part of the park 
not embraced in the amusement area. There was a park maintenance 
fund for that. The amusement area contains the train, the merry-go- 
round and the swimming pool: they were the only things in Pullen 
Park for which a charge was made. Adjacent to the amusement area 
is the picnic area. No charge is made by the city for the use of the 
pienic area and the cabin. Pullen Park has 42 acres. 

Upon issues submitted the jury found that plaintiff was injured by 
the negligence of the defendant as alleged, and awarded damages in 
the amount of $32,500.00. 

From judgment on the verdict defendant appeals. 


Paul F. Smith for Defendant, Appellant. 
Douglass & McMillan for Plaintiff, Appellee. 


Parker, J. The defendant assigns as error the failure of the court 
to allow its motion for judgment of nonsuit renewed at the close of all 
the evidence. 
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The defendant contends that plaintiff should have been nonsuited for 
the reason that he had not made out a case of actionable negligence 
against it, but if he has, it, as a municipal corporation, is immune to 
suit for negligence in the performance of a governmental duty in the 
operation and maintenance of Pullen Park. 

Defendant’s contention that plaintiff has not made out a case against 
it of actionable negligence need not detain us. Considering plaintiff’s 
evidence in the light most favorable to him, it appears that defendant’s 
employee on the afternoon of 14 May 1953 was operating on very rocky 
ground in Pullen Park defendant’s old, powerful 24-inch blade Whirl- 
wind mower, dangerous because it had no guard in front, and which, 
when in operation on such ground, had been throwing rocks from it for 
some distance, that the defendant had actual knowledge of such facts, 
or, if not, these facts had existed for a sufficiently long time for it in 
the exercise of due care to have had knowledge of them, that the de- 
fendant should have reasonably foreseen that some injury would likely 
follow from the operation of this Whirlwind mower to a person using 
the Park, and that a rock thrown by such mower proximately caused 
plaintiff’s injuries, 

Plaintiff was at least impliedly invited to visit Pullen Park and make 
use of its facilities. Lovin v. Hamlet, 243 N.C. 399, 90 S.E. 2d 760. 
This Court said in Brigman v, Construction Co., 192 N.C. 791, 136 
S.E. 125, “if a person enters upon the premises of another by reason of 
express or implied invitation, the owner is bound to exercise ordinary 
care for his safety.”’ Plaintiff’s evidence makes out a case of negligence. 

The rule that a municipal corporation is immune to suit for negli- 
gence in the performance of a governmental function of the munici- 
pality, but is liable if it is fulfilling a function of a proprietary charac- 
ter is well settled in this jurisdiction. Hamilton v. Hamlet, 238 N.C. 
741, 78 S.E. 2d 770; Rhodes v. City of Asheville, 230 N.C. 134, 52 S.E. 
2d 371; Millar v. Wilson, 222 N.C. 340, 23 S.E. 2d 42; Hodges v. City 
of Charlotte, 214 N.C. 737, 200 S.E. 889; Lowe v. City of Gastonia, 
211 N.C. 564, 191 S.E. 7; Fisher v. City of New Bern, 140 N.C. 506, 
53 S.E. 342; Moffitt v. City of Asheville, 103 N.C. 237, 9 S.E. 695. 

In Moffitt v. City of Asheville, supra, this Court said: 


“The liability of cities and towns for the negligence of their officers 
or agents, depends upon the nature of the power that the corpora- 
tion is exercising, when the damage complained of is sustained. A 
town acts in the dual capacity of an imperium in imperio, exercis- 
ing governmental duties, and of a private corporation enjoying 
powers and privileges conferred for its own benefit. When such 
municipal corporations are acting (within the purview of their 
authority) in their ministerial or corporate character in the man- 
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agement of property for their own benefit, or in the exercise of 
powers, assumed voluntarily for their own advantage, they are 
impliedly liable for damage caused by the negligence of officers or 
agents, subject to their control, although they may be engaged in 
some work that will inure to the general benefit of the munici- 
pality. (Citing cases). The grading of streets, the cleansing of 
sewers and keeping in safe condition wharfs, from which the cor- 
poration derives a profit, are corporate duties. (Citing cases). 
On the other hand, where a city or town in exercising the judicial, 
discretionary or legislative authority, conferred by its charter, or 
is discharging a duty, imposed solely for the benefit of the public, 
it incurs no liability for the negligence of its officers, though acting 
under color of office, unless some statute (expressly or by necessary 
implication) subjects the corporation to pecuniary responsibility 
for such negligence. (Citing cases).” 


The late cases, as the earlier ones, present conflicting decisions as to 
the question whether a municipal corporation in the maintenance of 
parks as places of recreation and resort for the people is discharging 
a governmental duty or a proprietary duty. The view taken in prob- 
ably a majority of the jurisdictions in this country is that a munici- 
pality in maintaining a public park is engaged in a governmental duty, 
and therefore in the absence of a statute imposing liability, except in 
certain instances set forth in 39 Am. Jur., Parks, Squares, and Play- 
grounds, Sec. 37 e¢ seq., is not lable for injuries resulting from the 
negligence of its employees. Other jurisdictions are committed to the 
view that a municipality must exercise ordinary care in maintaining 
its public parks to make them reasonably safe for persons frequenting 
and using them, and that it is subject to liability for injuries resulting 
from its failure to do so, which decisions are based for the most part, 
but not in every instance, upon the theory that it maintains its parks 
in a proprietary capacity. The very numerous cases are cited in Anno.: 
29 A.L.R. 863 et seqg.; 42 A.L.R. 263 et seg.; 99 A.L.R. 687 et seq.; 142 
A.L.R. 1342 et seg.; 42 A.L.R. 2d 947; 39 Am. Jur., Parks, Squares, 
and Playgrounds, Sec. 35; McQuillin’s Municipal Corporations, 3rd 
Ed., Vol. 18, Sec. 53.112; 63 C.J.8., Municipal Corporations, Sec. 907 (b) 
and (c). 

The Courts of different states have taken varying views of the effect 
of a municipality conducting its parks in such a manner as to derive 
revenue therefrom in considering the question as to whether the munici- 
pality was acting in a governmental or proprietary capacity. Anno.: 
29 A.L.R. 874-875; 42 A.L.R. 265; 99 A.L.R. 694-696; 142 A.L.R. 1370- 
1372; 39 Am. Jur., Parks, Squares and Playgrounds, Sec. 37; McQuil- 
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lin’s Municipal Corporations, 3rd Ed., Vol. 18, pp. 451-452; 63 C.JS., 
Municipal Corporations, p. 318. 

In Carta v. City of Norwalk, 108 Conn. 697, 145 A. 158, the city 
received a $2,500.00 rental for the lease of a bathing beach, the city 
lessor reserved the right to inspect the premises at all times. This 
rental was held prima facie to import such corporate benefit or pecu- 
niary profit as to exclude city from rule granting it immunity from 
liability for its negligence, and to render erroneous direction of nonsuit 
in action for negligent injuries resulting in death. The Court said: 


“However, if property is not held and used by the city for municipal 
purposes exclusively, but in considerable part as a source of reve- 
nue, the city is responsible, as a private owner would be, for injury 
sustained through its negligence. Hourigan v. Norwich, 77 Conn. 
358, 365, 59 A. 487; Oliver v. Worcester, 102 Mass. 489, 502, 3 Am. 
Rep. 485; Chafor v. Long Beach, 174 Cal. 478, 163 P. 670, L.R.A. 
1917E, 685, Ann. Cas. 1918D, 106; 6 McQuillin on Municipal Cor- 
porations, p. 5512. . . . In the present case the amount of annual 
rental accruing to the city ($2,500) is such as to remove it, at least 
prima facie, from the category of such incidental income, and to 
import such a ‘special corporate benefit or pecuniary profit’ as to 
exclude the application of the rule of governmental immunity. It 
may be that a further development of facts may alter the situation, 
but the plaintiff’s evidence and the required inferences therefrom 
were sufficient to protect him from a nonsuit on this ground.” 


See, also, De Capua v. City of New Haven, 126 Conn. 558, 18 A. 2d 581; 
Tierney v. Correia, 120 Conn. 140, 180 A. 282. 

We have examined the record and briefs in Lowe v. City of Gastonia, 
supra, in the Clerk’s Office. The complaint alleges, ‘the defendant, city 
of Gastonia, maintained and operated in its corporate capacity, the said 
Golf Course as a business for profit, charging patrons thereon a fee for 
playing golf on said course.” The city clerk was a witness for plaintiff, 
and testified in substance: The Golf Course was a part of the Recrea- 
tional System of the city of Gastonia. It was operated by Neely Price 
for the city. The city did not make any money off the Golf Course, 
but lost money every year. Plaintiff’s evidence further showed fees 
were charged to all who played, except caddies. Plaintiff, when injured, 
was on the Golf Course as a caddy. Defendant in its answer admitted 
that it owned the Golf Course, but denied that it operated it as a busi- 
ness for profit. Defendant contended in its brief that plaintiff should 
have been nonsuited on the ground that there was no evidence of negli- 
gence on its part, but if there was, plaintiff was guilty of contributory 
negligence as a matter of law, and further, that if these contentions 
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were untenable, then it was operating the Golf Course as a govern- 
mental function, and is immune from suit. Issues of negligence, con- 
tributory negligence and damages were submitted to the jury, and an- 
swered in plaintiff’s favor. In upholding the trial this Court said: 
“Defendant’s contention on its appeal to this Court that it is not liable 
to the plaintiff in the action because it owned and maintained the Golf 
Course in the exercise of a governmental function, cannot be sustained.” 

This Court said in Broome v. Charlotte, 208 N.C. 729, 182 S.E. 325: 
“When a municipal corporation is acting in its ministerial or corporate 
character in the management of property for its own benefit, it may 
become liable for damages caused by the negligence of its agents sub- 
ject to its control.” 

Bolster v. Lawrence, 225 Mass. 387, 114 N.E. 722, L.R.A. 1917B 1285, 
points out the test, with plenary citation of authority, which is generally 
applied respecting liability in tort against municipalities. The Court 
very tersely said: “The underlying test is whether the act is for the 
common good of all without the element of special corporate benefit or 
pecuniary profit. If it is, there is no liability, if it is not, there may be 
liability.” 

In 39 Am. Jur., Parks, Squares, and Playgrounds, sec. 37, it is said: 
‘.. . the rule in many Jurisdictions is that if a municipality conducts 
its parks in such a manner as to derive revenue therefrom, it acts in a 
proprietary capacity and will be held liable for injuries resulting from 
defective or dangerous conditions which are allowed to exist. In order 
to deprive a municipal corporation of the benefit of governmental im- 
munity, however, the act or function must involve special corporate 
benefit or pecuniary profit inuring to the municipality.” 

In Hannon v. Waterbury, 106 Conn. 138, 136 A. 876, 57 A.L.R. 402, 
it was held that the maintenance of a swimming pool and locker rooms 
in high school was a governmental function of the city, so as to render 
it Immune from liability for injury, though a small charge was made 
for use of pool partially covering expense of maintenance. See Burton 
v. Salt Lake City, 69 Utah 186, 253 P. 443, 51 A.L.R. 364, where it was 
held that the city, in maintaining under statutory authority a bath 
house and swimming pool for the use of which admission is charged, 
acts in its private capacity, and is liable for injuries caused by their 
negligent operation. 

In Pickett v. City of Jacksonville, 155 Fla. 489, 20 So. 2d 484, the city 
owned and operated a pool for swimming in Springfield Park, and 
charged a fee for the use thereof. Plaintiff’s 12 year old son paid the 
city to use the pool, put on his bathing suit, and entered the pool. The 
declaration alleged he drowned due to the city’s negligent failure to 
provide a sufficient number of attendants and to make reasonable use of 
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safety equipment. The Court reversed the sustaining of a demurrer to 
the declaration. 

We are advertent to G.S. 160-156, which is a declaration of State 
Public Policy as to adequate recreational programs and facilities, and 
to G.S. 160-163 entitled Petition for establishment of system and levy 
of tax. We are also advertent to Purser v. Ledbetter, 227 N.C. 1, 40 
S.E. 2d 702; Greensboro v. Smith, 239 N.C, 138, 79 S.E. 2d 486; Greens- 
boro v. Smith, 241 N.C. 363, 85 S.E. 2d 292; Lovin v. Hamlet, supra; 
Atkins v. Durham, 210 N.C. 295, 186 S.E. 380. We are also advertent 
to James v. Charlotte, 183 N.C. 630, 112 S.E. 423, where it was held that 
the city charging the actual expense of removing garbage did not change 
its act from a governmental! function to a proprietary function. We 
are further advertent to our decisions that where a municipality enters 
the business of selling light and power to its citizens for profit, it is not 
regarded as being in the exercise of governmental functions, and under 
proper circumstances may be held to civil liability for its torts. Munick 
v. Durham, 181 N.C. 188, 106 8.E. 665; Harrington v. Wadesboro, 153 
N.C. 437, 69 S.E. 399; Fisher v. New Bern, supra. 

Considering plaintiff’s evidence in the light most favorable to him, 
and disregarding defendant’s evidence which tends to establish another 
and a different state of facts, or which tends to impeach or contradict 
his evidence, which we are required to do on the motion for judgment 
of nonsuit (Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209; 
Singletary v. Nixon, 239 N.C. 634, 80 S.E. 2d 676), it is our opinion that 
the net revenue of $18,531.14 for the fiscal year 1 July 1952 to 30 June 
1953 received by the city of Raleigh from the operation of Pullen Park 
for that period, which was used by the city for the capital maintenance 
of the park area, building items, paying salaries, buying fuel, etc., (the 
evidence that the $18,531.14 was spent in the amusement area only is 
the defendant’s evidence), was such as to remove it, for the purposes 
of the consideration of a motion for judgment of nonsuit, from the cate- 
gory of incidental income, and to import such a corporate benefit or 
pecuniary profit or pecuniary advantage to the city of Raleigh as to 
exclude the application of governmental immunity. The required infer- 
ences from plaintiff’s evidence as set forth in the Record are sufficient 
to protect him from a nonsuit on this ground. 

However, the case must be tried anew because of a fatal error in the 
charge. The defendant’s assignments of error Nos. 30 and 31 are to the 
effect that, while the court in instructing the jury on the first issue of 
negligence stated in general terms negligence and proximate cause, it 
failed and neglected to tell the jury what facts, if found by them, would 
constitute actionable negligence on defendant’s part, and left the jury 
unaided to apply the law to the facts relating to this issue. 
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A reading of the charge shows that in respect to the first issue the 
court elaborately defined negligence and proximate cause in general 
terms, and in detail stated the contention of the parties, but that it is 
indisputably clear that the Trial Judge failed to declare and explain 
the law upon the evidence given in the case. Nowhere in the charge 
did he instruct the jury what facts it was necessary for them to find to 
constitute negligence on the part of the defendant. Nowhere in the 
charge did the Trial Judge instruct the jury as to the circumstances 
under which the first issue should be answered in the affirmative, and 
under what circumstances it should be answered in the negative. 

The provisions of G.S. 1-180 require that the Trial Judge in his charge 
to the jury “shall declare and explain the law arising on the evidence 
in the case,” and unless this mandatory provision of the statute is 
observed, ‘“‘there can be no assurance that the verdict represents a find- 
ing by the jury under the law and on the evidence presented.” Smith 
v. Kappas, 219 N.C. 850, 15 S.E. 2d 375. 

The chief purpose of a charge is to aid the jury to understand clearly 
the case, and to arrive at a correct verdict. For this reason, this Court 
has consistently ruled that G.S. 1-180 imposes upon the Trial Judge the 
positive duty of declaring and explaining the law arising on the evidence 
as to all the substantial features of the case. A mere declaration of 
the law in general terms and a statement of the contentions of the 
parties, as here, is not sufficient to meet the statutory requirement. 
Hawkins v. Simpson, 237 N.C. 155, 74 8.E. 2d 331, where 14 of our cases 
are cited. In Lewis v. Watson, 229 N.C. 20, 47 S.E. 2d 484, this Court 
said, quoting from Am. Jur.: ‘The statute requires the judge ‘to explain 
the law of the case, to point out the essentials to be proved on the one 
side or the other, and to bring into view the relations of the particular 
evidence adduced to the particular issues involved.’ 53 Am. Jur., Trial, 
section 509.” 

New trial. 


Denny, J., concurring in result: I have come to the conclusion that 
in view of our decisions which hold that a municipality may be held 
liable for its acts of negligence in connection with the construction and 
maintenance of a golf course, Lowe v. Gastonia, 211 N.C. 564, 191 S.E. 
7; an airport, Rhodes v. Asheville, 230 N.C, 1384, 52 8.E. 2d 371; streets, 
Hunt v. High Point, 226 N.C. 74, 36 S.E. 2d 694; a water and light 
plant, Munick v. Durham, 181 N.C. 188, 106 8.E. 665; wharves, Hen- 
derson v. Wilmington, 191 N.C. 269, 132 S.E. 25, etc., that municipal- 
ities may be properly held liable for acts of negligence committed by 
its agents and employees in the operation and maintenance of its parks 
and playgrounds, 
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A municipality may in certain instances be liable in tort even though 
it be engaged in a governmental function as well as when it is engaged 
in a proprietary function, although such governmental function is for a 
public purpose and may be maintained as a necessary governmental 
expense. 

The construction and maintenance of streets by a municipality is a 
governmenta] and not a proprietary function; but since the decision in 
Bunch v. Edenton, 90 N.C. 431 (1884), it has been uniformly held in 
this jurisdiction that municipalities may be held liable in tort for failure 
to maintain their streets in a reasonably safe condition, and they are 
now required by statute to do so. GS. 160-54; Hamilton v. Rocky 
Mount, 199 N.C. 504, 154 S.E. 844; Speas v. Greensboro, 204 N.C. 239, 
167 S.E. 807; Whitacre v. Charlotte, 216 N.C. 687, 6 S.K. 2d 558, 126 
A.L.R, 4388; Hunt v. High Point, supra. 

A city may establish and maintain a water plant and operate such 
plant in its governmental capacity in so far as it uses the water for 
extinguishing fires, washing streets and the like, Klassette v. Drug Co., 
227 N.C. 353, 42 S.E. 2d 411, but it operates such plant in its proprie- 
tary capacity when it sells water to its citizens. Even so, the expendi- 
ture of money derived from taxes for the construction and maintenance 
of such plants is held to be for a public purpose and a necessary govern- 
mental expense. Fawcett v. Mt. Airy, 184 N.C. 125, 45 S.E. 1029. Like- 
wise, a municipal light plant is held to be a necessary expense and may 
be constructed without a vote of the people. Fawcett v. Mt. Airy, 
supra. A municipality is held to be acting in its governmental capacity 
in distributing electric current for lighting its streets, Baker v. Lumber- 
ton, 239 N.C. 401, 79 S.E. 2d 886, and in the operation and maintenance 
of its traffic signals, Hodges v. Charlotte, 214 N.C. 737, 200 S.E. 889. 
However, a municipality acts in its proprietary capacity when it estab- 
lishes an electric distribution system and sells electric current for profit. 
Rice v. Lumberton, 235 N.C. 227, 69 S.E. 2d 543. 

Our Court, in Purser v. Ledbetter, 227 N.C. 1, 40 S.E. 2d 702, speak- 
ing through Seawell, J., said: “The Constitution plainly lays upon all 
agencies concerned with administration, including the courts, the duty 
to put first things first; not to lose perspective in spending tax money, 
which is said to be the lifeblood of government. So long as our concep- 
tion of municipal power is such as to permit those who fight the battles 
of industry in crowded cities to be regarded as dispensable, and the 
casualties of accident and disease, directly caused or greatly augmented 
by congested living, as of no direct concern of municipal government, 
it is difficult to see how playgrounds and recreational facilities can be 
regarded as a necessary municipal expense. 

“Independently of any question as to the degree of social necessity, 
we believe that the activities proposed, however qualifying as a public 
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purpose for which the municipality may provide by approval of the 
people, are too remote from the governmental function to be classed as 
objects of necessary public expense.” 

I do not consider the incidental charges made for the use of the facili- 
ties at Pullen and Chavis Parks to be determinative on the question 
of governmental immunity. The total receipts from these sources 
amounted to only $22,648.99 for the fiscal year ending 30 June 1953, 
in comparison with the over-all cost of $158,247.95 to operate and 
maintain all the parks in Raleigh, including its recreational program, 
for that period. The profit motive it would seem could not have been 
a substantial factor in the operation and maintenance of the defend- 
ant’s parks or in the maintenance of its recreational program. 

Ordinarily, when a city engaged in a business for profit it is one that 
will not only pay the expenses in connection with its operation, but will 
earn substantial income that will go into its treasury for the benefit 
of all its citizens and taxpayers. In the instant case, the income from 
Pullen Park, during the period under consideration, lacked $6,593.87 of 
being sufficient to operate and maintain that particular park. Anno.— 
Parks—Liability of Municipality, 99 A.L.R. 694, et seq. 

In light of the decisions I have cited, and in view of the fact that the 
trend in this country is to limit rather than to extend the doctrine of 
governmental immunity, Municipal Corporation Law by Antieau, Vol- 
ume 2, section 11.11, page 34; McQuillin’s Municipal Corporations, 3rd 
Edition, Volume 18, section 53.112, page 453, et seg.; Augustine v. 
Town of Brant, 249 N.Y. 198, 163 N.E. 732, I am constrained to support 
the rule to the effect that municipalities are liable for express acts of 
negligence of their agents and employees in the operation and mainte- 
nance of municipal parks and playgrounds, when such negligence is the 
proximate cause of injury or damage. This view is supported by many 
authorities. See 63 C.J.S., Municipal Corporations, section 907(b), 
page 314; Anno.:—Parks—Liability of Municipality, 142 A.L.R. 1350; 
McQuillin’s Municipal Corporations, 3rd Edition, Volume 18, section 
53.112, page 445, et seq., and cases therein cited. 

I believe, however, it would be wise and proper for the General 
Assembly to limit recovery for injuries sustained in a municipal park 
or playground to those injuries proximately caused by the negligent acts 
of the city’s employees, and also to put a reasonable limit on the amount 
recoverable in such actions. Flynn v. Highway Commission, 244 N.C. 
617, 94 S.E. 2d 571. 
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J. A. JONES CONSTRUCTION COMPANY, a Corporation, v. LOCAL UNION 
755 OF THE INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS (A. F. or L.) anp W. W. CAUDLE, BUSINESS AGENT, 
LOCAL UNION 755 OF INTERNATIONAL BROTHERHOOD OF ELEC- 
TRICAL WORKERS (A, F. or L.). 


(Filed 28 June, 1957.) 
1. Associations § 5— 


An unincorporated labor union which is doing business in North Carolina 
by performing acts for which it was formed is suable as a separate legal 
entity, G.S. 1-69.1, G.S. 1-97(6), and may be served with process in the 
manner prescribed by statute. 


Same; Process § 744— 

On the hearing of motion of defendant labor union to dismiss the action 
against it on ground of want of valid service, evidence disclosing that 
defendant was doing business in this State by performing the acts for 
which it was formed, that it had appointed no process agent, and that 
service was had on defendant by service on the Secretary of State, supports 
adjudication that service was valid, G.S. 1-97(6), the burden being upon 
defendant, if it contended that the Secretary of State had not forwarded a 
copy of the process to defendant, to show such failure. 


8. Public Officers § 7a-— 
There is a presumption that a public official discharged his duties in 
good faith and exercised his powers in accord with the spirit and purpose 
of the law. 


4. Process § 74%— 
Service of process on a defendant labor union by service on its business 
agent in charge of its affairs, who collected and disbursed money for it, is 
calculated to give the union full notice. 


On demurrer to the jurisdiction of the court and motion to dismiss for 
want of valid service on defendant, there is no statute which requires the 
judge to find the facts. 


) 


6. Appeal and Error § 22— 

Where the court, in overruling motion to dismiss for invalid service, 
finds no facts, and there is no request for findings, it will be presumed that 
the court, upon proper evidence, found facts to support its judgment. 

7 Pleadings § 17c— 

A demurrer lies only when the defect asserted as the ground of demurrer 

is apparent upon the face of the pleading attacked, 
8. Same— 


Where, in an action to enjoin alleged unlawful picketing pursuant to a 
conspiracy to force plaintiff to violate the State Right to Work Statute, 
G.S. 95-78 through 95-84, demurrer on the ground that the action was 
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within the exclusive jurisdiction of the National Labor Relations Board 
and the Federal Courts, is properly overruled when it is not alleged in the 
complaint, expressly or inferentially, that plaintiff was or is engaged in a 
business affecting interstate or foreign commerce, and the allegation of 
additional facts in the demurrer relative to this point is bad as a speaking 
demurrer. 


9. Appeal and Error § 838— 


Where no reason or argument is stated or authority cited in the brief 
in support of an assignment of error, such assignment is taken as aban- 
doned. Rule of Practice in the Supreme Court No. 28. 


10. Injunctions § 8—— 


Where the verified complaint alleges sufficient facts to support an order 
continuing the temporary restraining order to the hearing, the court’s order 
to this effect upon its finding the facts to be as set out in the complaint 
is without error, and defendant’s exception that such finding is a broad- 
side finding is without merit. 


11. Same: Master and Servant § 2e—Record held not to show that continu- 
ance of temporary order enjoined the exercise of any rights under Fed- 
eral Labor Management Act. 


This action was instituted to restrain alleged unlawful picketing pur- 
suant to a conspiracy to force plaintiff to violate the State Right to Work 
Law. On motion to show cause why the temporary restraining order 
should not be continued, the court found the verified allegations of the 
complaint to be facts and found further from defendant’s answer and 
plaintiff’s admission that plaintiff was engaged in the construction busi- 
ness, performing services both within and without the State in excess of 
$500,000 per year, purchased goods from out of State of a large value and 
had a gross annual income of over $3,000,000 per year. Held: The facts 
are insufficient to show that continuance of the temporary restraining order 
enjoined the exercise of any rights of defendants protected by the Federal 
Labor Management Act, and the order will not be disturbed, the question 
being determinable upon the evidence to be offered upon the hearing upon 
the merits. 


12. Injunctions § 9— 


The findings of fact and the other proceedings upon the hearing of a 
motion for the continuance of an interlocutory injunction are not proper 
matters for the consideration of the court or jury in passing on the issues 
determinable at the final hearing. 


13. Appeal and Error § 6— 


On defendants’ appeal from order continuing a temporary order restrain- 
ing alleged unlawful picketing, plaintiff moved to dismiss the appeal on 
the ground that the projects in question had been completed, and that 
therefore the questions had become moot. Defendants filed a written reply 
asserting that questions as to invasion of the jurisdiction tnder the 
National Labor Management Relations Act and other issues had been raised 
in the action, and that the questions were not moot. The motion to dis- 
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miss is denied, since whether the questions had become moot may be more 
properly determined when the case comes on for trial on the merits. 


AppEAL by defendants from Sharp, S. J., Special Civil Term 3 Decem- 
ber 1956 of MECKLENBURG. 

Civil action to restrain the establishment and maintenance of picket 
lines. 

On 21 November 1956 plaintiff had a summons issued in this action, 
and procured an order for extension of time to file a complaint until 
11 December 1956. On the same day plaintiff filed with the court a 
verified petition praying for an injunction restraming the defendants 
from establishing and maintaining a picket line at building jobs of 
petitioner at Charlotte, at Jefferson, and at other places in the State. 
The allegations of the petition are more fully set forth in plaintiff’s 
complaint, which will be summarized below. On the same day plaintiff 
presented its summons and petition as an affidavit to the Honorable 
J. Frank Huskins, Judge Presiding over a regularly scheduled B Term 
of Mecklenburg Superior Court, and Judge Huskins issued a temporary 
injunction restraining the defendants from further alleged unlawful 
picketing of plaintiff’s construction jobs as prayed in the petition, and 
ordering them to appear before Sharp, 8. J., at the courthouse in Char- 
lotte on 10 December 1956 at 10:00 o’clock a.m. and show cause, if 
any they could, why the temporary injunction should not be continued 
until the final determination of the action. On the same day copies 
of the summons, petition and temporary injunction were served upon 
two pickets at plaintiff’s construction job in Charlotte. On 28 Novem- 
ber 1956 copies of the summons and petition were served upon defend- 
ant W. W. Caudle, business agent for the defendant Local Union 755 
I. B. E. W. (A. F. of L.), in Winston-Salem, and on 30 November 1956 
copies of the summons, petition and temporary injunction were served 
upon the Secretary of State of North Carolina. 

On 10 December 1956 the defendant Local Union 755 made a special 
appearance before Judge Sharp, and filed what it termed a “motion to 
dismiss and special demurrer” upon the grounds that it is an unincor- 
porated labor union and cannot be sued or served with lawful process, 
that no lawful service has been had upon it, and the court had no juris- 
diction over it. Judge Sharp heard evidence upon the “motion to dis- 
miss and special demurrer,” and continued the hearing until 14 Decem- 
ber 1956 at the same place. 

On 11 December 1956 plaintiff filed with the court its complaint in 
the action, a copy of which with a copy of the temporary injunction was 
served upon the defendant Caudle, business agent of defendant Local 
Union 755 [. B. E. W. (A. F. of L.) on 14 December 1956, and a similar 
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service of process was had upon the Secretary of State of North Caro- 
lina on 19 December 1956. 

This is a summary of the complaint: Plaintiff is a Delaware corpo- 
ration, domesticated in North Carolina, with its principal office in 
Charlotte, and is engaged in the general construction business. Local 
Union 755 I. B. E. W. (A. F. of L.) is an unincorporated labor union, 
and is a duly chartered local union of I. B. E. W. (A. F. of L.) with 
jurisdiction by reason of its charter of its members for collective bar- 
gaining in the city of Winston-Salem, where it has its place of business, 
and a limited adjacent area, but said jurisdiction does not extend to the 
city of Charlotte. The defendant W. W. Caudle is the duly employed 
business agent of Local Union 755, and as such is charged with the 
direction of its business affairs. On 18 September 1956 plaintiff entered 
into a contract with the Ashe County Development Corporation for 
the construction of a manufacturing type of building at Jefferson, 
North Carolina. On 12 March 1956 plaintiff entered into a contract 
with the Wachovia Bank & Trust Company for the construction of a 
banking house and office building in Charlotte, North Carolina. Shortly 
after the signing of these contracts plaintiff began the construction of 
these buildings, and contracted with sub-contractors for part of the 
work to be done and with its employees for the work. These sub- 
contractors and its own employees desire to perform their contracts 
with plaintiff. Plaintiff contracted with Adams Electric Company of 
Reidsville, North Carolina, as a sub-contractor, to do the electrical 
work on the job at Jefferson. Adams Electric Company is an inde- 
pendent contractor, and plaintiff has no control over its affairs or em- 
ployees. There is no dispute in respect to collective bargaining between 
plaintiff and any of its employees, or between plaintiff and any labor 
union, on either the job at Jefferson or Charlotte. On 12 November 
1956 defendant Local Union 755 picketed the job at Jefferson, although 
there 1s no labor dispute between it and plaintiff. The picket line 
proved ineffective. Whereupon, the defendant Caudle and the members 
of defendant Local Union 755 agreed and conspired among themselves 
to force plaintiff into an agreement with them to violate the State Right 
to Work Statute, G.S. 95-78 through 95-84, to coerce its employees into 
joining a labor union as a condition of their employment, and to break 
its contracts with its sub-contractors, unless such sub-contractors would 
coerce their employees to join a labor union as a condition of their 
employment, and to interfere with, delay and destroy plaintiff’s busi- 
ness, if it did not accede to such unlawful demands of said conspiracy: 
all of which conspiracy and acts were wrongful, unlawful, wilful and 
malicious and contrary to the Right to Work Statute of the State. 
Pursuant to and as a part of said conspiracy the defendants approached 
an officer of plaintiff charged with its labor relations, and threatened 


N.C.] SPRING TERM, 1957. 485 


CONSTRUCTION Co. v. ELECTRICAL WORKERS UNION. 


to shut down plaintiff’s construction jobs all over the State of North 
Carolina, unless plaintiff would force its sub-contractor, the Adams 
Electric Company, to coerce its employees into union membership con- 
trary to the Right to Work Statute of the State, or unless plaintiff 
breached its contract with Adams Electric Company and entered into 
a contract for the work the Adams Electric Company was doing with 
an electric contractor employing union labor. Upon the refusal of 
plaintiff to comply with the defendants’ unlawful demands, the defend- 
ants on 20 November 1956 established a picket line at the entrance to 
its construction job in Charlotte, with the pickets carrying signs in- 
scribed “J. A. Jones ConstrucTION Company Unrair L. U. 755 I. B. 
E. W., WINSTON-SALEM.” The picketing in Charlotte did not grow 
out of any labor dispute between plaintiff and defendants, nor did it 
grow out of labor relations in any respect, but was part of defendants’ 
conspiracy to interfere with and destroy plaintiff’s business, and thereby 
coerce plaintiff into the unlawful conspiracy. As a result of the estab- 
lishment of the picket line at Charlotte large numbers of plaintiff’s 
employees and the sub-contractors of plaintiff left their jobs, refusing 
to cross the picket line as the defendants planned, conspired and antici- 
pated, and plaintiff is unable to carry forward its work, and will be 
unable to do so, if defendants are permitted to carry out their unlawful 
conspiracy. The jurisdiction of the construction job in Charlotte 1s in 
Charlotte Local Union 379 I. B. E. W. (A. F. of L.), and there is no 
labor dispute between it and plaintiff. Unless defendants are restrained 
from their unlawful acts, plaintiff will be irreparably damaged by hav- 
ing its business unlawfully interfered with, hindered and destroyed, for 
plaintiff has no adequate remedy at law. Wherefore, plaintiff prayed 
for an injunction permanently restraining defendants from interfering 
with its business at its construction jobs in the State. 

Upon the resumption of the hearing on 14 December 1956 defendants 
“reserving all rights under special appearance, motion to dismiss and 
special demurrer,” filed a demurrer, which the court treated as respon- 
sive to plaintiff’s petition and complaint. The grounds of the demurrer 
are these: One, the court has no jurisdiction of this civil action; two, 
the complaint fails to state facts sufficient to constitute a cause of 
action. The demurrer alleges that it appears upon the face of the com- 
plaint the action arises out of a dispute between plaintiff and a labor 
union whose operations affect commerce within the meaning of the 
Federal Labor Management Relations Act, and that the allegations and 
prayer for relief amount to allegations of unfair labor practices on 
defendants’ part; such practices and acts being violative of Sections 8(b) 
and (4) of said Act, which is an Act of Congress regulating commerce, 
by which Act the U. S. Congress has pre-empted the field of enjoining 
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the acts complained of by vesting exclusive jurisdiction in the National 
Labor Relations Board and the Federal Courts. 

Defendants filed with the court, and introduced in evidence, their 
answer verified by W. W. Caudle, to be treated as an affidavit, reserving 
all their rights under special appearance, motion to dismiss, special 
demurrer and demurrer. The answer in substance denies the allegations 
of the petition and complaint, and alleges there is a labor dispute be- 
tween defendants and plaintiff, as well as with the Adams Electric 
Company. The answer then as a further defense and counterclaim 
alleges in substance: Plaintiff’s operations, the size and nature of which 
are stated in some detail, affect commerce within the meaning of the 
Labor Management Relations Act, 1947, as amended, and it is subject 
to the jurisdiction of that Act and of the National Labor Relations Act. 
Local Union 755 is an unincorporated labor union and W. W. Caudle 
is its business agent and employee. Prior to 21 November 1956, and 
since, plaintiff did discriminate against members of defendant union, 
and favored non-members of the union in staffing certain construction 
jobs, which conduct is continuing. “Such conduct is unlawful and is 
damaging to the defendant union and its members.” The quoted sen- 
tence is the sole allegation in the answer as to damages. The prayer 
for relief is that plaintiff be denied any relief, that the temporary 
restraining order be dissolved, that defendants be granted such relief 
as may be lawful. 

Judge Sharp entered judgment denying defendants’ motion to dismiss 
and special demurrer and overruling the demurrer to the petition and 
complaint, and continued the temporary injunction issued by Judge 
Huskins to remain in full force and effect until the issues arising be- 
tween the parties can be tried before a jury and a final determination 
had. Upon motion of the defendants Judge Sharp found the facts upon 
which the temporary injunction was continued, as follows: The facts 
are found as set out in plaintiff’s complaint, together with the following 
facts which plaintiff admits: “Plaintiff is a corporation organized and 
existing under the laws of Delaware and domesticated and doing busi- 
ness in North Carolina. It is a general construction contractor, and 
is engaged in building for others under contracts manufacturing and 
commercial buildings in this state valued at several million dollars, 
employing several hundred construction employees. It performs serv- 
ices both within and without the state in excess of $500,000.00 per year. 
It purchases goods from out of state valued at more than $500,000.00 
per year. It purchases goods from other companies received from out 
of state valued at over $1,000,000.00 per year. Its annual gross volume 
of business exceeds $3,500,000.00 per year.” 

From the judgment entered defendants appeal. 
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Robert S. Cahoon and Carl E. Gaddy, Jr., for Defendants, Appellants. 
H. Haywood Robbins and William H. Abernathy for Plaintiff, Ap- 
pellee. | 


Parker, J. The defendant Local Union 755 1. B. E. W. (A. F. of L.) 
assigns as error the failure of the court to dismiss the action as to it, 
because as an unincorporated labor union it cannot be sued, and further 
because no lawful service of process has been had upon it, as set forth in 
its “motion to dismiss and special demurrer.” 

On 10 December 1956 Judge Sharp heard evidence upon the “motion 
to dismiss and special demurrer” of defendant Local Union 755 I. B. 
E. W. (A. F. of L.), and continued the hearing until 14 December 1956 
at the same place. At the hearing evidence to this effect was intro- 
duced: Local Union 755 I. B. E. W. (A. F. of L.) is an unincorporated 
labor union located in, and with headquarters in, Forsyth County, 
North Carolina, and it has failed to appoint any process agent. De- 
fendant W. W. Caudle is business agent for defendant Local Union 755, 
is in charge of its affairs, and collects and disburses money for it. From 
this evidence and from defendants’ joint answer introduced in evidence 
when the hearing was resumed, it clearly appears that defendant Local 
Union 755 is an unincorporated labor union, which is doing business in 
North Carolina by performing acts for which it was formed. It 1s, 
therefore, suable as a separate legal entity. G.S. 1-69.1; G.S. 1-97 (6) ; 
Stafford v. Wood, 234 N.C. 622, 68 S.E. 2d 268. 

G.S. 1-69.1, which became effective on 1 July 1955, and was in force 
when this case was instituted, provides that an unincorporated labor 
union may hereafter sue or be sued under the name by which it is com- 
monly known and called, or under which it is doing business, to the 
same extent as any other legal entity established by law and without 
naming any of the individual members composing it. The words “sue” 
and “be sued” used in this statute “normally inelude the natural and 
appropriate incidents of legal proceedings” (Reconstruction F. Corp. v. 
J. G. Menthan Corp., 312 U.S. 81, 85 L. Ed. 595), and “embrace all civil 
process incident to the commencement or continuance of legal proceed- 
ings.” 83 CJS., p. 775. 

Defendant Local Union 755 has failed to appoint any process agent. 
The Record shows that the Sheriff of Wake County on 30 November 
1956 served a copy of the summons, petition and temporary injunction 
of Judge Huskins on the Secretary of State of North Carolina, and on 
19 December 1956 he served on the same official a copy of the com- 
plaint. By virtue of G.S. 1-97(6) such service of process—Local Union 
755 doing business in this State by performing acts for which it was 
formed, and having appointed no process agent—is legal and binding on 
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defendant Local Union 755. There is no evidence that the Secretary 
of State of North Carolina did not forward to Local Union 755 a copy 
of the process served upon him. “There is a presumption that public 
officials will discharge their duties in good faith and exercise their 
powers in accord with the spirit and purpose of the law.” In re Housing 
Authority, 233 N.C. 649, 65 S.E. 2d 761. If the Secretary of State did 
not forward a copy of the process served upon him to defendant Local 
Union 755, the burden was on Local Union 755 to show it, and it has 
not done so. Kirby v. Board of Education, 280 N.C. 619, 55 S.E. 2d 
322. 

The Record also shows that on 28 November 1956 the Sheriff of For- 
syth County served on the defendant W. W. Caudle, business agent of 
the defendant Local Union 755, a copy of the summons and petition, 
and that on 14 December 1956 the Sheriff of Mecklenburg County 
served on the defendant Caudle a copy of the complaint and the tempo- 
rary injunction of Judge Huskins. Certainly, W. W. Caudle’s relation- 
ship to defendant Local Union 755 is such that it can reasonably be 
expected he would give notice of the action to Local Union 755. That 
Local Union 755 had full notice of the summons, petition, temporary 
restraining order and complaint cannot be doubted. 

Judge Sharp did not find the facts in respect to the “motion to dismiss 
and special demurrer,” but merely denied and overruled it. The defend- 
ant Local Union 755 did not ask Judge Sharp to find the facts, as it 
did to find the facts upon which the temporary restraining order was 
continued to the final hearing, which the Judge did, though after judg- 
ment the Local Union 755 excepted to Judge Sharp’s failure to find the 
facts. There is no statute which required Judge Sharp to find the facts 
on this “motion to dismiss and special demurrer,’’ and in the absence 
of a request that findings of fact be made, “it is presumed that the 
Judge, upon proper evidence, found facts to support his judgment.” 
Holcomb v. Holcomb, 192 N.C. 504, 135 8.E, 287. 

Judge Sharp properly denied the “motion to dismiss and special de- 
murrer,” and the assignments of error in respect thereto are overruled. 

Defendants assign as error the overruling of the demurrer to the 
complaint, because as they contend in their brief the court had no juris- 
diction of the subject matter of the action, because jurisdiction is vested 
exclusively in the National Labor Relations Board and the Federal 
Courts by virtue of the Labor Management Relations Act, 1947, as 
amended. 

G.S. 1-127(1) provides that the defendant may demur to the com- 
plaint when it appears upon the face thereof that the court has no 
jurisdiction of the subject of the action. A demurrer lies only when 
the defect asserted as the ground of demurrer is apparent upon the face 
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of the pleading attacked. Kennerly v. Town of Dallas, 215 N.C. 582, 
2 S.E. 2d 538; 41 Am. Jur., Pleading, sec. 208. A demurrer which re- 
quires reference to facts not appearing on the face of the pleading 
attacked is a “speaking demurrer,” and is bad. McDowell v. Blythe 
Brothers Co., 236 N.C. 396, 72 S.E. 2d 860, where numerous authorities 
are cited. In that case the Court said: “The Court will not consider 
the supposed fact introduced by the ‘speaking demurrer’ in passing on 
the legal sufficiency of the facts alleged in the complaint.” 

The Supreme Court of Vermont said in Vermont Hydro-Electric 
Corp. v. Dunn, 95 Vt. 144, 112 Atl. 223, 12 A.L.R. 1495: “It has been 
held that a demurrer is not aided by facts not appearing in the plead- 
ings, even though conceded at the hearing.” 

Southerland v. Harrell, 204 N.C. 675, 169 8.E. 423, was an action by 
an administrator to recover damages for the wrongful death of his 
intestate. Both defendants in apt time filed pleas to the jurisdiction of 
the court alleging that the North Carolina Industrial Commission had 
exclusive jurisdiction of the claim of plaintiff against them, and that 
the Superior Court had no jurisdiction of the cause of action alleged in 
the complaint. The lower court dismissed the action. This Court 
reversed the judgment below saying the pleas to the jurisdiction of the 
court are, in effect, demurrers, and no facts alleged in the pleas can be 
considered in passing on the demurrer, and that a defect of jurisdiction 
does not appear on the face of the complaint. To the same effect, see 
Hanks v. Utilities Co., 204 N.C. 155, 167 S.E. 560; Ball v. Henderson- 
ville, 205 N.C. 414, 171 S.E. 622. 

G.S. 1-133 states, “when any of the matters enumerated as grounds 
of demurrer do not appear on the face of the complaint, the objection 
may be taken by answer.” 

There is no allegation of fact in the complaint stating that plaintiff 
was, or is, engaged in a business affecting interstate or foreign com- 
merce, and no allegation from which such fact can reasonably be in- 
ferred. Hence, nothing appears on the face of the complaint showing 
that the National Labor Management Relations Act of 1947, as 
amended, has any application. 

In Consolidated Edison Co. v. National Labor Relations Board, 305 
U.S. 197, 83 L. Ed. 126, Chief Justice Hughes speaking for the Court, 
said: “Thus, the ‘commerce’ contemplated by the Act (aside from that 
within a Territory or the District of Columbia) is interstate and foreign 
commerce. The unfair labor practices which the Act purports to reach 
are those affecting that commerce. Section 10(a). In determining the 
constitutional bounds of the authority conferred, we have applied the 
well settled principle that it is the effect upon interstate or foreign com- 
merce, not the source of the injury, which is the criterion.” 
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In 31 Am. Jur., Labor, sec. 140, it is written: “Notwithstanding the 
broad words of the preamble, the National Labor Relations Act may be, 
and is to be, construed so as to operate within the sphere of the consti- 
tutional authority of Congress. So construed, the act in empowering 
the National Labor Relations Board to prevent any person from engag- 
ing in any unfair labor practice ‘affecting commerce’ (Sec. 10(a), 29 
U.S.C.A., Sec. 160(a)) merely reaches what may be deemed to burden 
or obstruct interstate and foreign commerce, aside from that within a 
territory or the District of Columbia.” 

In Weber v. Anheuser-Busch, 348 U.S. 468, 99 L. Ed. 546, 558, the 
Court said: “We realize that it is not easy for a state court to decide, 
merely on the basis of a complaint and answer, whether the subject 
matter is the concern exclusively of the federal Board and withdrawn 
from the State.” 

Here we are asked to pass on the question on the basis of the face of 
the complaint alone. 

The court below properly overruled the demurrer to the complaint 
on the ground of lack of jurisdiction of the court over the subject matter 
of the action, for it does not appear upon the face of the complaint that 
the court has no jurisdiction over the subject of the action, nor does it 
appear on the face of the complaint that the exercise of any rights of 
the defendants protected by the National Labor Management Relations 
Act of 1947, as amended, 1s involved. 

Defendants assign as error the overruling of their demurrer to the 
complaint on the ground that the complaint fails to state facts sufficient 
to constitute a cause of action for injunctive relief. In support of this 
assignment of error, based upon an exception, no reason or argument is 
stated or authority cited in defendants’ brief, and it is taken as aban- 
doned. Rules of Practice in the Supreme Court, Rule 28, 221 N.C. 544, 
563; G.S. Vol. 4A, Supreme Court Rules, p. 185; Pruitt v. Wood, 199 
N.C. 788, 156 S.E. 126; S. v. Bittings, 206 N.C. 798, 175 S.E. 299; Swin- 
ton v. Realty Co., 236 N.C. 723, 73 S.E. 2d 785; Robinson v. Thomas, 
244 N.C. 7382, 94 8.E. 2d 911. 

Upon motion of the defendants that Judge Sharp find the facts upon 
which the temporary restraining order of Judge Huskins was continued 
to the final hearing upon the merits, the Judge found the facts to be as 
set out in plaintiffs complaint. The defendants assign this as error as 
a broadside finding. This assignment of error is without merit. Owen 
v, DeBruhl Agency, Inc., 241 N.C. 597, 86 8.E. 2d 197. 

Upon the question as to whether the temporary injunction should be 
continued to the final hearing on the merits, it appears from the Record 
that defendants introduced no evidence, except their answer. We are 
of opinion that the facts set forth in the complaint, which the Judge 
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found as facts, are sufficient to support the continuance of the tempo- 
rary injunction to the final hearing on the merits, and that the admis- 
sion of plaintiff as to the size of its business, which the Judge found as 
a fact, together with the other facts found by the Judge, are not suffi- 
cient to show that a state court has enjoined the exercise of any rights 
of defendants, which the Federal Labor Management Act, 1947, as 
amended, protects. Local Union No. 10, A. F. of L. v. Graham, 345 
U.S. 192, 97 L. Ed. 946, which affirmed a judgment of the Law and 
Equity Court of the City of Richmond restraining labor unions from 
peaceful picketing, which the Virginia Courts enjoined on the ground 
that it was carried on for purposes in conflict with the Virginia “Right 
to Work” Statute; Pappas v. Stacey, 151 Me. 36, 116 A. 2d 497 (appeal 
of this case to U. 8. Supreme Court dismissed in a Per Curztam decision, 
350 U.S. 870, 100 L. Ed. 776); Vogt, Inc. v. International Brotherhood 
of Teamsters, 270 Wis. 315, 74 N.W. 2d 749, which case was affirmed 
on appeal to the U. 8S. Supreme Court on 17 June 1957, ...... US. 

sete L. Ed. ........ When the case comes on for final hearing on the merits, 
defendants may, or may not, be able to show by evidence that the 
state court has no surisdiction over the subject of the action by virtue 
of the Federal Labor Management Act, 1947, as amended. They have 
not done so by their meager evidence before Judge Sharp. 

This Court said in Huskins v. Hospital, 238 N.C. 357, 78 8.E. 2d 116: 
“The findings of fact and other proceedings of the judge who hears 
the application for an interlocutory injunction are not binding on the 
parties at the trial on the merits. Indeed, these findings and proceed- 
ings are not proper matters for the consideration of the court or jury in 
passing on the issues determinable at the final hearing.” 

The other assignments of error brought forward and mentioned in 
defendants’ brief are supported by no citation of authority, have been 
considered, and are all overruled. 

In this Court plaintiff filed a written motion to dismiss defendants’ 
appeal for the alleged reason that pending the hearing and determina- 
tion of the appeal all controversies arising in this case between the 
parties have become moot by reason of the completion of the construc- 
tion job at Jefferson, and no relief can be granted by any court to either 
party respecting anything in this case. Defendants have filed a written 
reply to the motion opposing the dismissal of their appeal, and asserting 
that the questions and issues involved in the case are alive and as vigor- 
ously disputed as they ever have been, and are in no way moot. Plain- 
tiff’s motion to dismiss the appeal is denied. 

The defendants’ answer raises the question of whether the Superior 
Court has jurisdiction over the subject of the action by reason of the 
National Labor Management Relations Act, 1947, as amended, and also 
raises other issues. Whether the questions and issues in the case have 
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become moot, or are vigorously alive, can be determined when the case 
comes on for trial in the court below on the merits, 

The judgment below is 

Affirmed. 


THE FIDELITY BANK OF DURHAM, Trusrez, v. I. F. BLOOMFIELD anpb 
PEOPLES FRUIT AND PRODUCE MARKET, INC. 


(Filed 28 June, 1957.) 


1. Landlord and Tenant § 15— 


A lessee signing a lease expressly covenanting to pay rent is not re- 
lieved of his obligation to do so by assignment of the lease in accordance 
with its terms, even though lessor agrees to the assignment, unless the 
lease by express terms absolves lessee of his obligation to pay rent upon 
assignment or the lessor expressly agrees to accept the assignee in sub- 
stitution of the original lessee, and mere agreement by lessor to the assign- 
ment and acceptance of rent from the assignee do not amount to such 
agreement. 


Exception to the issues will not be sustained when the issues submitted 
are sufficient to present to the jury all determinative facts in dispute and 
to enable the parties to present every phase of the controversy. 


3. Appeal and Error § 45— 
Where the answer of the jury to one of the issues submitted determines 
the rights of the parties, unrelated error in the submission of or relating 
to subsequent issues cannot be prejudicial. 


4. Corporations § 4— 

Bvidence to the effect that the asserted corporation had less than three 
directors, G.S. 55-48, that no capital stock was issued, that its only assets 
were the business assets of the incorporator, and that the incorporation 
was a mere bookkeeping transaction transferring the business of the incor- 
porator to the corporation, is sufficient to support a finding by the jury 
that the incorporator was sole beneficial owner and in sole control of its 
affairs. 


5. Damages 8 6-— 
The burden is upon lessee who has wrongfully breached his lease by 
failure to pay rent to show that lessor in the exercise of good business judg- 
ment could have leased to another and minimized his loss, 


Apprat by defendant I. F. Bloomfield from Sink, E. J., January Civil 
Term 1957 of DurHaM. 
Civil action to recover rent. 
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Mrs. Lee L. Lloyd, a widow, owns a store building on the Main Street 
of Durham. She is now a woman 95 to 97 years of age, feeble in body 
and mind, and is in a nursing home. I. F. Bloomfield leased the main 
floor and basement of this property from Mrs. Lloyd in 1930, and from 
that time until in March 1954 operated a fruit and produce market 
there. During that period he had several lease agreements with Mrs. 
Lloyd. 

On 12 September 1951 Mrs. Lloyd and I. F. Bloomfield entered into 
a lease agreement in writing, whereby Bloomfield continued to rent 
this property from Mrs. Lloyd for a term commencing 1 September 
1951 and expiring 31 August 1957 at a rent payable in advance on the 
first day of each month: the rent to be paid the first year was $75.00 
a week, and was to increase $2.50 a week for each of the next five years 
of the lease. The lease contained the following provision: “The fol- 
lowing lease is not transferable except that it 1s expressly agreed that 
in the event Mr. I. F. Bloomfield incorporates his business, which he 
has been conducting as an individual proprietorship, this lease can be 
transferred without my consent to said corporation. It is further ex- 
pressly stipulated that any other transfer or assignment of this lease 
cannot be made without the express approval of myself, my heirs or 
assigns.” This lease was executed by the parties, and is recorded in the 
Durham County Registry. The lease introduced in evidence at the 
bottom has these words: “This Lease is assigned and transferred to the 
Peoples Fruit and Pr. Co. This Ist day of Oct., 1953. I. F. Bloomfield 
(SEaL).”’ 

On 14 January 1953 Mrs. Lloyd and Bloomfield entered into another 
lease agreement for this property for a term beginning on 1 September 
1957 and ending on 31 August 1962. This lease at the bottom has this 
language: “I have read the above conditions and terms of the above 
lease agreement and hereby agree to same. /s/ I. F. Bloomfield. 
(Szau).” This lease contains a provision for the transfer or assignment 
of the lease in the same words as the lease of 12 September 1951. 
Bloomfield got this 1953 lease, because someone was “‘trying to rent it 
out from under him.” 

On 10 February 1954 Mrs. Lloyd executed and delivered to plaintiff 
bank an irrevocable trust agreement, by which the bank as trustee was 
to have management and control of her property, to collect her rents, 
etc. Simultaneously with the execution of the trust agreement, Mrs. 
Lloyd executed and delivered to the bank a deed conveying to it as 
trustee this store property. 

The rent was paid up to 6 April 1954. About that time the business 
operated in this store ceased, as “finances were getting mighty low.” 
No rent has been paid since that time. 
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There is abundant evidence tending to show that the bank, and an 
agent of Bloomfield, tried to obtain another tenant for this property, 
but another permanent tenant was not obtained until 1 October 1955. 

Each defendant filed separate answers to the complaint, and to the 
complaint as amended. The defendant Bloomfield filed answer to the 
complaint in which he alleged in substance that he had incorporated 
his business as Peoples Fruit and Produce Market, Inc., which corpo- 
ration began business on 1 October 1953, that on that day he assigned 
and transferred the lease to the corporation, that the purpose of incor- 
porating his business was to assign the lease to the corporation and to 
relieve him of any personal liability for rent, that the provision as to 
a transfer of the lease was inserted in the lease agreement with the 
understanding that if he incorporated his business, the lease would be 
transferred to it so as to relieve him from individual liability for rent, 
and that he is not indebted for any rent. The corporate defendant filed 
answer to the complaint in which it admits that the lease was trans- 
ferred to it on 1 October 1953, that it paid the rent to 6 April 1954, and 
that it owes rent since that time. 

The complaint asked for the recovery of rent from 6 April 1954 to 
the institution of the action. The Court, in its discretion, permitted an 
amendment to the complaint so that recovery of rent could be requested 
from the institution of the action. The corporate defendant filed answer 
to the amendment to the complaint admitting that it is indebted for 
rent from 6 April 1954 to the time of institution of the action, but deny- 
ing that it is indebted for rent since, by reason of failure of plaintiff to 
minimize its loss by renting the property. The defendant Bloomfield 
in his answer to the amendment to the complaint denies that he is liable 
for any rent for the reasons set forth in his original answer, but if it 
should be determined that he is liable, then he is not hable for any rent 
after the time of the commencement of the action for the same reason 
alleged by the corporate defendant. 

Plaintiff filed a reply to the original answer of the defendant Bloom- 
field in which it alleged in substance that, if the transfer or assignment 
provision in the lease of 12 September 1951 should be construed to have 
the effect of relieving the defendant Bloomfield of his personal obliga- 
tion to pay rent, then the consent of Mrs. Lloyd thereto was procured 
by the fraud of Bloomfield, that Peoples Fruit and Produce Market, 
Inc., was incorporated 30 April 1951, that Bloomfield was its sole bene- 
ficial owner, and that the corporation was merely a dummy corporation 
and alter ego of Bloomfield. 

These facts appear in Bloomfield’s answer, or in his testimony in this 
trial, or in a former trial of the case, or in the testimony of his wit- 
nesses: The business was his up to the time he incorporated it. He 
operated under the trade name of Peoples Fruit and Produce Market. 
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He incorporated the business on 30 April 1951, and on 1 October 1953 
the corporation began business. On that date he transferred to it his 
lease. The purpose of incorporation was to relieve him of lability for 
paying rent under the lease of 12 September 1951. This is the Balance 
Sheet of the corporate defendant on 30 September 1953: 


“BALANCE SHEET 


PEOPLES FRUIT AND PRODUCE COMPANY 
September 30, 1953 


ASSETS 
CURRENT ASSETS 
Accounts receivable... $ 5,644.84 
Due from I. F. Bloomfield..........0......... 3,820.55 
PT VOIUORY  cccescestias Aer crerees tAken 8,672.53 
TOTAL CURRENT ASSETS....00.00000000000cecceeeee $18,137.92 
PROPERTIES AND EQUIPMENT 
Furniture and fixtures... $ 5,424.78 
Automobiles and trucks......00000000000000... 2,624.36 
Leasehold improvements................0.0..... 7,459.99 
$15,509.13 
Less: Accumulated depreciation.......... 12,392.48 
TOTAL PROPERTIES AND EQUIPMENT—NET................ 3,116.65 
ORGANIZATION EXPENSE...00000000.00000ccccccceteeectserteseneee: 100.30 
BOT Wes ta s basy ieee tones aa tcho aan aus saab ataeited $21 354.87 


LIABILITIES AND PROPRIETOR’S EQUITY 
CURRENT LIABILITIES 


Bank OVeraT at sisson esha eitix Suisse, $ 280.48 
Accounts Payable... 6,556.65 
Notes Payable—equipment 

(due within one year).........0....00.0.0.. 600.00 
Notes Payable—borrowed 

money (due within one year)............ 6,755.11 
Social Security tax payable.................. 57.79 
Withholding tax payable ....0000000....... 125.90 
North Carolina unemployment 

GA: OAV A C8 arian terest hrs ces ee neneaits 4,27 
Other taxes payable... 212.64 


ToTAL CURRENT LiABILITIBS........0.0.00.00000... $14,592.84 
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_ Lone Term INDEBTEDNESS 
Notes payable—equipment 
(due after one year)... $ 370.00 
Notes payable—borrowed money 
(due after one year)..............c0.008. 6,092.03 


TotaL Lonc TERM INDEBTEDNESS................ 6,462.03 
PROPRIETOR’S EQUITY 
I. F. Bloomfield—capital......00.0.0000 tee 300.00 


ODA soit ech aren ctr ehensagpned tenes nea sce cena tia $21,354.87” 


Bloomfield and his wife were the officers of the corporation. At his 
former trial he was asked who were the directors. He replied “myself.” 
He was then asked “who else”? He answered ‘No one.” He was then 
asked “just you”? He replied “Yes Sir.” At the trial of the present 
case Bloomfield testified: “I might have testified at the trial of this 
thing in January 1956 that I was the only director of the corporation. 
I don’t know whether I did or didn’t. So far as I know, me and my wife 
were the only directors; I really don’t know. I don’t think Mr. Meyer 
was. I don’t know whether they in fact had any directors. .. . 1 was 
still the owner of the business through the owner of the corporation.” 
He also testified his wife, Sigmund Meyer and himself were officers and 
directors of the corporation. 

The defendants introduced in evidence twenty typewritten pages of 
what purported to be the minutes of the first meeting of the incorpo- 
rators of the corporation, of the first meeting of the directors, and a 
copy of the corporate charter: all unsigned except by Meyer. These 
pages are not in the Record, but are summarized in 17 lines, except for 
34 of a page of By-Laws. Bloomfield testified: “I did not hold stock- 
holders meetings to elect directors every year. I don’t know whether 
I held one in 1952. I believe we did hold one in 1953. At that meeting, 
in 1953, they elected myself and my wife directors; just the two of us. 
I don’t recall whether we held a meeting in 1954. . . . The corporation 
was more or less inactive.” 

The only assets put into the corporation were the assets of Bloom- 
field individually. Bruce Umstead, a certified public accountant, em- 
ployed by Bloomfield and his witness testified, “the action involving 
any transfer of the business from Mr. Bloomfield to the corporation 
was simply a bookkeeping transaction.” 

After the Fidelity Bank became trustee, Bloomfield paid the rent to 
it by cheques. He testified: “I signed every one of them. The word 
‘corporation’ or ‘incorporated’ does not appear on a single one of them.” 


N.C] SPRING TERM, 1957. 497 


Bank v. BLOOMFIELD. 


He also testified after the lease was transferred to the corporate defend- 
ant, it paid the rent. 

Bloomfield employed Allenton Real Estate Company to undertake to 
lease the property. It procured a temporary tenant, and collected rent 
in 1954 and 1955 of over $200.00. None of this was paid to plaintiff 
or Mrs. Lloyd. 

Bloomfield testified: “On or about the first day of October, 1953, I 
had a conversation with Mrs. Lloyd. We talked about transferring the 
lease from Peoples Fruit and Produce Market to the Peoples Fruit and 
Produce Company, Inc. I advised her it had been done and explained 
it to her. She said it was all right.” 

Mrs. Lloyd was not a witness, and it does not appear that she was in 
the courtroom during the trial. 

Eight issues were submitted to the jury. It was stipulated by the 
parties that the Trial Judge should answer the first three issues Yes. 
The first issue with the answer Yes was to the effect that Bloomfield 
leased the property from Mrs. Lloyd for the period described in the 
lease dated 12 September 1951 and at the rental therein set forth. The 
second issue with the answer Yes was that Bloomfield transferred this 
lease in accordance with its terms and provisions. The third issue with 
its answer was that Mrs. Lloyd executed and delivered to the bank 
the trust agreement of 10 February 1954. The remaining issues with 
the answers of the jury thereto are as follows: 


“4, Was there default in the payment of the rent provided by said 
lease of September 12, 1951, for the week commencing April 6, 
1954, and for all weeks thereafter up to October 1, 1955? Answer: 
Yes. 


“5. Was the consent of Mrs. Lee L. Lloyd to the provision of said 
lease of September 12, 1951, permitting transfer of said lease to a 
corporation, procured by fraud and deception of said I. F. Bloom- 
field upon said Mrs. Lee L. Lloyd? Answer: No. 


“6. Was the defendant I. F. Bloomfield the sole beneficial owner 
of the defendant Peoples Fruit and Produce Market, Inc., and in 
sole control of its affairs? Answer: Yes. 


“7, What damages, if any, is plaintiff Mrs. Lee L. Lloyd entitled to 
recover of the defendant I. F. Bloomfield for non-payment of rent 
provided by said lease of September 12, 1951, from April 6, 1954, 
to October 1, 1955? Answer: $6,257. 


“8. What damages, if any, is plaintiff Mrs. Lee L. Lloyd entitled to 
recover of defendant Peoples Fruit & Produce Market, Inc., for 
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non-payment of rent provided by said lease of September 12, 1951, 
from October 12, 1954, to October 1, 1955? Answer: None.” 


From judgment entered upon the verdict, the defendant Bloomfield 
appeals. 


E. C. Brooks, Jr., and E. K. Powe for Defendant, Appellant. 
Reade, Fuller, Newsom & Graham for Plaintiff, Appellee. 


Parker, J. The defendant Bloomfield assigns as error the failure 
of the court to allow his motion for judgment of nonsuit made at the 
close of all the evidence. G.S. 1-183. Bloomfield’s contention is that 
having transferred the lease of 12 September 1951 to the “Peoples Fruit 
and Pr. Co.” on 1 October 1953, he was from that time relieved from 
any personal obligation to pay rent. 

In Annotation 36 A.L.R. 316, this is written: ‘It is established by an 
unbroken line of authority that where a lease containing an express 
covenant to pay rent has been assigned, the fact that the lessor there- 
after accepts rent from the assignee does not release the lessee from his 
liability for rent during the remainder of the term, the assignment 
terminating the privity of estate between the lessor and the lessee, but 
not the privity of contract.” Numerous cases are cited in support of 
the statement from 26 states of this nation and from England. 

This Court said in Pate v. Oliver, 104 N.C. 458, 10 S.E. 709: “There 
can be no question but that a lessee, under an express contract, cannot 
discharge himself by his own act. ‘Hence, as long as the lease continues, 
and as far as he has assets an executor is held liable in debt as well as 
in covenant for accruing rent, and the assignment of the term by him- 
self or his decedent affords of itself no immunity.’ Schouler’s Ex. & 
Admrs. 376.” 

In Alexander v. Harkins, 120 N.C. 452, 27 S.E. 120, the plaintiff con- 
tended the whole term of Keller in the lease of a storehouse was pur- 
chased, and this made the purchasers tenants of the plaintiff. This 
Court said: ‘While it constituted the purchasers tenants, with the 
rights of the original lessees, as to the terms of the lease and estate 
granted, it did not release the original lessee from the obligation of his 
contract to pay the rent.” 

The assignment of a lease does not annul the lessee’s obligation on 
his express covenant to pay rent, even though the lessor has consented 
to such assignment and collected rent, unless the lessor has made an 
agreement by which a new tenancy is created and the old ended or 
unless the lessor has accepted the surrender of the lease or released the 
lessee on 2 sufficient consideration. 52 C.J.S., Landlord and Tenant, 
sec. 528a(1); 32 Am. Jur., Landlord and Tenant, sec. 358. 
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In Hamlen v. Rednalloh Co., 291 Mass. 119, 197 N.E. 149, 99 A.L.R. 
1230, the Court said: “The mere assignment of a lease with the consent 
of the lessor who takes a covenant from the assignee to pay rent or 
thereafter collects rent from the assignee does not relieve the original 
lessee from his contract to pay rent expressed in the covenants of the 
lease,”’ 

In S. S. Kresge Co. v. Sears, 87 F. 2d 135, 110 A.L.R. 583, certiorari 
denied 300 U.S. 670, 81 L. Ed. 876, the Court said: “It appears from 
the cases cited above that the mere assignment of a lease, even with 
the consent of the lessor, does not relieve the original lessee from liability 
under his express covenants. To absolve the original lessee from lia- 
bility in case of an assignment, 1t must appear in fact that the lessor has 
contracted that the lessee shall not be further liable.” 

“The fact that the assignee is also liable for rent, through privity of 
estate or express agreement to assume the obligations of the lease, will 
not discharge the lessee. Unless the lessor has accepted the assignee 
as a substitute in place of the original lessee, the lessor may, at his 
election, pursue either or both for payment, although he may have but 
one satisfaction.” 52 C.J.S., Landlord and Tenant, p. 330. 

Bloomfield signed the Lease Agreement of 12 September 1951, and 
to his signature added his seal. Above his signature and seal appears 
these words: “I have read the above conditions and terms of the above 
lease agreement and hereby agree to same.” Included in which terms 
was a specified rent schedule payable monthly in advance. Bloomfield 
by express contract under his seal in plain and unambiguous words cove- 
nanted to pay the rent specified in the Lease Agreement, and individ- 
ually paid the rent specified to 1 October 1953 according to his own 
testimony. 

The Lease Agreement in plain language provided that if Bloomfield 
incorporated his business, the lease could be transferred to the corpo- 
ration without the lessor’s consent. Doubtless it is competent for a 
lessor to incorporate in a lease agreement a provision that the lessee 
ean transfer the lease, that the assignee will be accepted as sole tenant 
and the lessee will be absolved from his contract to pay rent, but no 
such provision appears in the Lease Agreement of 12 September 1951, 
and such a meaning cannot be read into its clear and plain words. The 
fact that Bloomfield on or about 1 October 1953 told Mrs. Lloyd that 
he had transferred the lease to Peoples Fruit and Produce Company, 
Inc., and that she said it was all right does not even tend to show that 
Mrs. Lloyd agreed to release Bloomfield from his express covenant 
contained in his lease of 12 September 1951 to pay rent and to substi- 
tute the corporation in his place. 

The trial court properly overruled the defendant Bloomfield’s motion 
for judgment of nonsuit. 
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The defendant assigns as error the submission of Issues 4, 5, 6, 7 and 
8 to the jury, and its failure to submit issues tendered by him. Defend- 
ant contends that the court by consent having answered the second 
issue, ‘Did the defendant I. F. Bloomfield assign and transfer said lease 
dated September 12, 1951 in accordance with the terms and provisions 
of said lease,” Yes, it was error to submit Issues 4, 5,6, 7 and 8. There 
is no merit to that contention for the mere assignment of the lease did 
not relieve defendant Bloomfield from his express covenant contained 
in his contract to pay rent. 

The issues submitted were sufficient to present to the Jury the determi- 
native facts in dispute for decision, and to enable the parties to present 
every phase of the controversy. When such is the case, this Court has 
repeatedly held the parties have no ground to complain. Gallimore v. 
Grubb, 156 N.C. 575, 72 S.E. 628; Cherry v. Andrews, 231 N.C. 261, 
56 S.E. 2d 703; McGowan v. Beach, 242 N.C. 73, 86 S.E. 2d 763. 

Conceding that the submission of the fraud issue, Issue 5, was error, 
because of lack of evidence, such error is not sufficiently prejudicial to 
justify a new trial. 

Upon the facts in the Record the defendant Bloomfield was bound 
by his express covenant contained in his lease of 12 September 1951 to 
pay rent, and it was not necessary to submit the 6th Issue to the Jury 
in order to hold him liable on the principle set forth in Terrace, Inc., v. 
Indemnity Co., 248 N.C. 595, 91 S.E. 2d 584, of a one-man owned and 
dominated corporation. However, when the defendant Bloomfield’s 
evidence shows that the only assets put into the corporate defendant 
were his alone, that the balance sheet statement of the corporate de- 
fendant of 1 October 1953 states “Proprietor’s Equity, I. F. Bloomfield 
—capital $300.00,” thus indicating no capital stock was issued, that no 
stockholders’ meetings were held in 1952 and 1954, and that at the 
stockholders’ meeting in 1953 only two directors were elected, that his 
certified public accountant and witness Bruce Umstead testified ‘“‘the 
action involving any transfer of the business from Mr. Bloomfield to 
the corporation was simply a bookkeeping transaction,” we are of opin- 
ion there was plenary evidence to support the jury’s answer to the 6th 
Issue. A corporation must have at least three directors to manage its 
affairs. G.S. 55-48. The defendant Bloomfield testified the “corpora- 
tion was more or less inactive.” And it is significant when the defend- 
ant Bloomfield signed the lease agreement of 14 January 1953 for a 
term beginning 1 September 1957 and ending 31 August 1962, the lease 
was to him as an individual, and contained an express covenant for him 
personally to pay the rent, and this lease had a provision that “it is 
expressly agreed that in the event Mr. I. F. Bloomfield incorporates his 
business, which he has been conducting as an individual proprietorship, 
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the lease can be transferred without my consent to said corporation.” 
Defendant Bloomfield incorporated his business on 30 April 1951. 

We have examined the assignments of error to the charge, and error 
sufficiently prejudicial to justify setting aside the verdict and judgment 
and ordering a new trial is not shown. In parts the charge was more 
favorable to the defendants than they were entitled to. For instance, 
the court charged the jury that Mrs. Lloyd, or the bank after it took 
over her estate, had the legal duty to show that she, or it, had exercised 
due diligence to rent the property and minimize defendants’ loss. The 
lease having been wrongfully breached by nonpayment of rent the 
burden was on the defendants who breached the contract to show that 
in the exercise of good business judgment the lessor could have leased 
to another and minimized the loss. Monger v. Lutterloh, 195 N.C. 274, 
142 S.E. 12; Produce Co. v. Currin, 243 N.C. 131, 90 8.E. 2d 228. 

It would seem the jury answered the last issue None, because they 
looked upon Peoples Fruit and Produce Company, Inc., as an alter ego 
of the defendant Bloomfield, and considered it insolvent. 

The verdict and judgment below will not be disturbed. 

No error. 


NORTH CAROLINA STATE HIGHWAY AND PUBLIC WORKS COMMIS- 
SION, PeritTioner, v. BE. E. PRIVETT anp Wire, FANNIE PRIVETT; 
H. A. CLAYTON, MRS. NINA SUTTLES, Wipow, H. G. COKER, HAR- 
VEY C. CARROLL, Trustee; W. T. USSERY, C.Q.T., COUNTY OF 
RICHMOND, anp TOWN OF ROCKINGHAM, RESPONDENTS. 


(Filed 28 June, 1957.) 


1. Appeal and Error § 41— 


Where the record fails to show what the witness would have testified 
had he been permitted to answer, exclusion of the testimony cannot be held 
prejudicial. 


2. Eminent Domain § 18c— 


Where, upon cross-examination of respondents’ witness who had testi- 
fied as to the value of respondents’ land before and after the taking, peti- 
tioner brings out the witness’ opinion as to the value of each structure on 
the land condemned before and after the taking and the statement that the 
witness based his estimates on the replacement cost of the buildings with- 
out allowance for depreciation, the cross-examination tends to impair the 
weight of the witness’ testimony in chief but does not warrant the striking 
thereof. 


8. Same— 


Where each of two witnesses for respondents testifies that he was famil- 
iar with the property in question and the market values in the area and 
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that he had an opinion satisfactory to himself relative to the value of 
respondents’ land before and after the taking, exception to the denial by 
the court of petitioner’s motion for a preliminary examination of the wit- 
nesses on the ground that they may have taken into consideration improper 
elements and methods in forming their opinions of value, will not be sus- 
tained, counsel having taken full advantage of the opportunity of impair- 
ing the weight of their testimony by cross-examination. 


Same— 


Where petitioner’s witnesses testify as to the value of respondents’ prop- 
erty before and after the taking, it is proper for respondents to cross- 
examine them as to whether the witnesses had opinions or knowledge as 
to the value of other property in the area for the purpose of attacking the 
credibility of the witnesses and the weight, if any, to be given their testi- 
mony. 


Same-—— 


The exclusion of photographs of buildings on the property in question, 
tendered for the purpose of showing that respondents had stripped the 
buildings of certain parts which they considered of value before petitioner 
took possession, is not prejudicial when it is not made to appear from the 
evidence whether respondent or petitioner had so stripped the buildings. 


Appeal and Error § 42-—— 


Objection to the charge will not be sustained when the charge, consid- 
ered contextually, is without prejudicial error. 


7. Same— 

Ordinarily, objection to the statement of contentions of a party will not 
be considered when the asserted misstatements are not brought to the trial 
court’s attention in apt time. 

8. Trial § 41— 

The sole purpose of polling the jury is to ascertain whether the verdict 
as rendered is the verdict of each juror, and whether he then assents 
thereto, and the court properly refuses to permit questioning having for 
its purpose the impeachment of the jurors or their verdict. 

9. Eminent Domain § 19— 


Petitioner’s exception to the judgment on the ground that, although the 
court described the lands condemned in accordance with a map which the 
parties stipulated showed the original boundaries of respondents’ property 
and the part thereof condemned, the court deleted from the judgment 
drafted by petitioner an additional description, is untenable, since if the 
descriptions differ, the additional description should have been deleted, 
and if the two descriptions are in accord, the deletion is immaterial. 


10. Same— 


Where it appears that petitioner had taken land of respondents to widen 
a highway, and the proceedings are solely for the purpose of ascertaining 
the amount of compensation to be paid for the land taken, the judgment 
should describe the land by reference to the right-of-way of the highway 
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as it was on the date prior to the taking, rather than to its “present right- 
of-way.” 


11. Same— 


The court properly refuses to incorporate in its judgment awarding 
damages for the condemnation of land a provision that the judgment should 
bear interest until paid, since G.S. 24-5 has no application to a judgment 
against the State Highway and Public Works Commission. 


Cross APPEALS from Crissman, J., December Civil Term, 1956, of 
RICHMOND. 

Proceedings in accordance with procedure prescribed by G.S. 40-11 
et seg., to condemn easement of right of way for highway purposes as 
authorized by G.S. 136-19. 

The Privett property, located in Rockingham, N. C., some two 
blocks south of the Richmond County Courthouse, is involved. 

The petition, after deseribing the entire Privett property, describes 
the portion condemned by metes and bounds as shown on map made 
by T. Berry Liles, registered surveyor, based on his survey of October 1, 
1956. A copy of said map was attached to and made a part of the 
petition; and it was stipulated that this map was “‘a correct representa- 
tion of the boundary lines of the property owned by E. E. Privett and 
affected by said taking, and that the area appropriated is indicated in 
red” on the copy thereof introduced in evidence as petitioner’s Exhibit 
#1. 
The Privett property, except for a small triangle right at the corner, 
comprises the southeast quadrant of the intersection of two principal 
highways, US #1 and US #74, with frontage on both highways. The 
portion condemned fronts only on US #1 and consists (as stipulated 
and as shown on said map) of ‘‘a strip across the front of the property 
measuring 25.45 feet wide at its narrowest (northern) and 25.8 feet 
wide at its widest (southern), 133.35 feet along the eastern side of US 
#1 and 137.47 feet Jong along the back.” | 

The only answer was filed by the respondents Privett. It was stipu- 
lated that “the only persons who own any interest in the land are E. E. 
Privett and wife, Fannie Privett.” 

The commissioners’ report, filed 25 October, 1956, was confirmed 
10 November, 1956, by the clerk of the Superior Court, who entered 
judgment in accordance therewith. Petitioner and respondents ap- 
pealed, demanding a jury trial in the Superior Court. 

On 10 November, 1956, the clerk, by a separate order, granted peti- 
tioner’s motion for immediate possession; and it was stipulated that 
“the time of the taking was on or about November 10, 1956.” 

Upon trial in the Superior Court, the only issue and the jury’s verdict 
were as follows: “What sum, if any, are respondents entitled to recover 
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of petitioner as just compensation for the appropriation of their land, 
over and above all general and special benefits, if any, accruing to 
said lands, by reason of the widening and improving of US #1 under 
Project #6644? ANswer: $38,500.00.” 

Petitioner’s Project #6644 involved the widening and improvement of 
US #1, south of its intersection with US #74. Inside the city limits, 
the project required a right of way 80 feet wide. 

While petitioner objected to the entry of any judgment in respond- 
ents’ favor, petitioner’s counsel drafted a form of judgment for use in 
the event the court should enter judgment in accordance with the ver- 
dict. The court, in signing the judgment on the verdict in respondents’ 
favor, used the form drafted by petitioner’s counsel after deleting this 
description of the land condemned, which preceded the particular de- 
scription by metes and bounds as shown on the Liles map, to wit: “(An 
area) sufficient to give US No. 1, as widened, improved and recon- 
structed under Highway Improvement Project No. 6644, in front of 
said lands a parallel right of way width of 80 feet, measured 40 feet on 
each side of the center line thereof, as relocated approximately 10 feet 
eastwardly from the old center line under Project 6644, said area .. .” 

Petitioner excepted and appealed, assigning errors. 

Respondents, who also excepted to the judgment and appealed, assign 
as error the action of the court (1) “in not signing the judgment in form 
as tendered by respondents and in signing the judgment in form as ten- 
dered by the petitioner as modified,” and (2) “in not including in the 
judgment a provision that after the lapse of reasonable time any unpaid 
amount thereof would draw interest.” 


FR. Brookes Peters, General Counsel, Leath & Blount and H. Horton 
Rountree for petitioner, appellant and appellee. 

Pittman & Webb and Jones & Jones for respondents, appellants and 
appellees. | 


Bossitr, J. The front portions of two buildings were on the con- 
demned portion of the Privett property. These buildings were (1) a 
114-story frame building, converted into a two family apartment, with 
four rooms and a bath on each floor and a connecting garage at the 
rear; and (2) a 2-story concrete block building, the ground floor of 
which had been used by Privett for his grocery and general merchandise 
business 

Other buildings on the Privett property, east of the condemned por- 
tion, are (1) the Privett residence, ten rooms and a bath, near the center 
of the Privett property; (2) a new 2-story concrete block building, 
fronting on US #74, the ground floor of which is now used by Privett 
for his grocery and mercantile business, with six rooms and a bath 
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upstairs; and (3) a new frame building, farther back from US #74, with 
nine rooms and two baths. 

The Liles map shows the location of each of the several buildings and 
the portions of the two buildings fronting on US #1 within the con- 
demned portion of the Privett property. 

Petitioner and respondents offered opinion evidence as to the fair 
market value of the Privett land before and after the taking by peti- 
tioner of the portion condemned. The verdict indicates acceptance by 
the jury of the testimony that was more favorable to the respondents. 


PETITIONER’S APPEAL 


Petitioner brings forward 28 assignments of error based on 44 excep- 
tions. They relate to (1) rulings on evidence, (2) the charge, and (3) 
sundry matters. 

Each exception to a ruling on evidence has been given close attention. 
No prejudicial error has been shown. It is deemed unnecessary to dis- 
cuss any of the assignments relating to rulings on evidence except those 
considered below. 

Where the court sustained objections to questions by petitioner’s 
counsel, the subject of assignments 3, 5, 7 and 8, it is sufficient to say: 
“The record fails to show what the witness would have testified had he 
been permitted to answer. Hence, there 1s no basis for a consideration 
of these exceptions.” Hatcher v. Clayton, 242 N.C. 450, 88 S.E. 2d 104, 
and cases cited. 

The cross-examination of respondents’ witness Cockman explored 
in detail the bases upon which the witness arrived at his opinion that 
the fair market value of the Privett property was $135,500.00 before 
the taking and $95,500.00 thereafter. The witness was questioned as to 
his valuation of the land itself and of each building thereon. In giving 
his opinion that the 2-story store building on the portion condemned 
should be valued at $27,500.00, he stated that he based this figure upon 
estimates he had obtained as to replacement cost; and the cross-exam- 
iner elicited testimony that the witness had made no allowance for 
depreciation of this replacement cost, notwithstanding the building had 
been there 20-25 years. 

Petitioner’s counsel moved that “his testimony there be stricken, 
because the courts have said replacement cost is not the proper measure 
of damages.” Exception #5, upon which assignment #4 is based, is to 
the court’s denial of said motion. The court aptly observed that peti- 
tioner’s counsel had “brought it out.” This testimony, it would appear, 
tends to impair the weight that should be given to the testimony of 
Cockman on direct examination as to over-all values; and, independent 
of the fact that it was elicited by petitioner’s counsel, we detect nothing 
therein unfavorable to petitioner. 
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It must be kept in mind that respondents did not offer evidence as to 
the separate value of the land, considered alone, or of any building, 
considered alone. Nor did the court intimate that the replacement cost 
of any building was the proper measure of respondents’ damage. The 
jury was given this instruction: “. . . the Court charges you that your 
measure of damages in this case is the difference between the fair 
market value of the entire tract of land, including the buildings thereon, 
immediately before the taking and the fair market value of what is 
left immediately after the taking. After weighing and considering all 
the evidence, you will determine by its greater weight, the burden being 
upon the landowner, the respondent, what amount, if any, would be 
just compensation for the appropriation of their land over and above 
all general and special benefits, if any, accruing to said lands.” It is 
noted that petitioner does not assign the quoted instruction as error, 
nor the court’s prior instructions as to fair market value and special 
and general benefits. 

Before respondents’ witnesses Haywood and McDonald had testified 
to their opinions as to the fair market value of the Privett property 
before and after the taking, petitioner’s counsel moved that they be 
permitted to examine these witnesses to determine whether they ‘‘may 
have taken into consideration elements and followed methods” believed 
by counsel to be improper. Assignments #6 and #9, based on exceptions 
7, 8, 9, 18 and 14, are based on the court’s denial of these motions for 
such preliminary examination or cross-examination of respondents’ said 
witnesses. Each witness had testified as to his familiarity with the 
Privett property and with market values in the area and that he had 
opinions satisfactory to himself relevant to the issue. Cross-examina- 
tion was the available medium whereby the weight of the testimony 
might be impaired by showing that the witness ‘considered elements 
and followed methods” that did not reflect fair market value either 
before or after the taking. Suffice to say, petitioner’s counsel fully 
embraced the opportunity so afforded by the privilege of cross-exam- 
ination. 

The eight exceptions on which assignments 13, 14 and 15 are based 
relate to the overruling of petitioner’s objections to questions asked by 
respondents’ counsel in their cross-examination of petitioner’s witness 
Rice. Rice had testified to his opinions as to the fair market value of 
the Privett property before and after the taking. The cross-examiner 
wanted to know whether Rice knew the values of any other property in 
the area near the Privett property, or the prices at which such prop- 
erties had been sold; and to all these questions the witness gave nega- 
tive answers. The testimony so elicited was relevant solely to the 
credibility of the witness, and the weight, if any, to be given his testi- 
mony. Let it be noted that none of the questions undertook to elicit 
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testimony as to the valuations or sale prices of other properties, the 
questions being directed to whether the witness had opinions or knowl- 
edge with reference thereto. 

Assignment #19 is to the refusal of the court to admit in evidence 
photographs of the buildings on the condemned portion of the Privett 
property, taken 15 November, 1956, after each building had been par- 
tially demolished. The argument in support of this assignment implies 
that these buildings had been partially demolished by Privett before 
the petitioner took possession; and it is submitted “that the pictures 
are themselves mute evidence that the respondent Privett was stripping 
the buildings of certain parts which he considered of value and that he 
had done so before possession was surrendered to the Commission.” 

Petitioner’s witness Southall had identified these photographs as 
representing the condition of these buildings on 15 November, 1956, 
“the day the first work was done by the Commission.” His testimony 
is silent as to whether the partial demolition of the buildings when the 
photographs were taken had been effected by Privett or by petitioner. 

As to the charge: When considered contextually, it 1s quite clear 
that the instructions given were in accordance with the applicable rule 
as to measure of damages declared by this Court in Proctor v. Highway 
Com., 230 N.C. 687, 55 S.E. 2d 479; Highway Com. v. Black, 239 N.C. 
198, 79 S.E. 2d 778. Also, see Statesville v. Anderson, supra. 

As to assignments directed to alleged errors in the statement of peti- 
tioner’s contentions, the rule is that timely objection must be made, 
directing the court’s attention to such inadvertencies so that correction 
thereof may be made at the time. As in Coach Co. v. Motor Lines, 229 
N.C. 650, 50 S.E. 2d 909, nothing appears here to take this case out of 
the general rule. 

Suffice to say, none of the assignments directed to the charge show 
prejudicial error. 

As to other assignments, petitioner has not shown prejudicial error. 
It is deemed unnecessary to discuss any of these assignments except 
those considered below. 

Assignment #25 relates to petitioner’s request that the jury be polled. 
The court polled the jurors in the usual manner. The assignment is 
directed to the court’s refusal, in polling the jury, to ask specifically as 
to whether they knew the amount of the commissioners’ award before 
arriving at their verdict. The jury had returned the verdict. The poll- 
ing of the jury is for one purpose only, to ascertain whether the verdict 
as returned js the verdict of each juror and whether he then assents 
thereto. “It would manifestly be improper for the judge or clerk to 
attempt to impeach the jurors or their verdict by seeking to ascertain 
by an examination of each of the jurors the grounds upon which the 


508 IN THE SUPREME COURT. [246 
HIGHWAY COMMISSION ¥. PRIVETT. 


jurors had agreed upon their verdict.” Oil Co. v. Moore, 202 N.C. 708, 
163 S.E. 879. 

The deletion from the form of judgment drafted by petitioner’s coun- 
sel of the portion of the description of the land condemned quoted in 
the statement of facts is the basis of assignment #27. Petitioner has 
failed to show prejudicial error. The description by metes and bounds 
in the judgment as signed is in accordance with the Liles map, which, 
by stipulation, correctly shows the original boundaries of the Privett 
property and the portion thereof condemned by petitioner. This de- 
scription is sufficient. If the deleted (additional) description differs 
from the particular description by metes and bounds according to the 
Liles map, it should have been deleted. If the two descriptions are 
fully in accord, the deletion is immaterial. 

On petitioner’s appeal, we find no error of law deemed sufficiently 
prejudicial to justify a new trial. 


RESPONDENTS’ APPEAL 


In their assignment #1, respondents assert that the court erred in 
failing to sign the judgment prepared and tendered by them. 

It is noted that the judgment signed, as well as that tendered by 
respondents, provided that respondents recover from petitioner the sum 
of $38,500.00. Respondents’ said assignment does not draw attention 
to any specific provision of the judgment signed. If, as contended in 
their brief, the judgment signed contains unnecessary or inappropriate 
recitals or purported findings, it does not appear that respondents are 
prejudicially affected thereby. However, the modification indicated 
below should be made. 

The identical description by metes and bounds of the portion con- 
demned appears in the petition and in the judgment. This description 
begins: “Beginning at an iron stake in the eastern edge of the sidewalk 
on the eastern side of US Highway No.1... ata point S. 25 deg. 21’ 
W. 14.5 feet distant from the iron spike where the eastern edge of the 
present right of way of US Highway No. 1 intersects the southern line 
of the 100-foot right of way of US Highway No. 74, .. .” (Italics 
added.) The Liles map shows that “the present right of way of 
US Highway No. 1” as used in said description refers to the right of 
way as of 1 October, 1956, prior to Project #6644. Hence, it seems 
appropriate that the description in the judgment be modified by sub- 
stituting in lieu of the words, “the present right of way of US Highway 
No. 1,’’ the words, “the right of way of US Highway No. 1 as of October 
1, 1956”: and it is so ordered. 

Respondents’ assignment #2 is based on their exception to the court’s 
refusal to include in the judgment signed the following provision, viz.: 
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“Tt further appearing to the court that 60 days from the 13th 
day of December, 1956, the date of this judgment, is a fair and 
reasonable time in which to pay the amount of this judgment into 
the office of the Clerk of the Superior Court of Richmond County, 
it is hereby further considered, ordered and decreed that from and 
after February 13th, 1957, any unpaid balance of the principal of 
this judgment shall draw interest at the rate of 6% per annum 
until paid.” 


In Yancey v. Highway Com., 222 N.C. 106, 22 8.E. 2d 256, this Court 
held that a judgment against the State Highway and Public Works 
Commission for the amount awarded by a jury to a landowner as com- 
pensation for the taking of his property under the right of eminent 
domain did not bear interest; specifically, that C.S. 2309, now GS. 
24-5, had no application to a judgment against the State Highway and 
Public Works Commission. 

While the form of assignment of error is different, respondents present 
essentially the same question; and, recognizing the applicability of 
Yancey v. Highway Com., supra, respondents urge that we reconsider 
that decision. Attention is again called to results reached in other 
jurisdictions, 29 C.J.S., Eminent Domain sec. 333; 18 Am. Jur., Emi- 
nent Domain sec. 272; 96 A.L.R. 150 et seg.; 111 A.L.R. 1804 et seq.; 
36 A.L.R. 2d 413. It is noted that Devin, J., (later C. J.), in his opin- 
ion in Yancey v. Highway Com., supra, took full notice of the fact that 
divergent results had been reached in other jurisdictions; and that the 
stated bases of decision related primarily to a construction of North 
Carolina statutes. 

The construction then placed upon the relevant North Carolina 
statutes has been accepted as authoritative since 1942. If not in accord 
with the legislative intent, the General Assembly may provide that the 
landowner in such case shall receive additional compensation in the 
event of delay in the payment of the judgment, either in the form of 
interest at some specified rate or according to such other formula as 
may be devised to compensate the landowner for his loss, if any, on 
account of delay in the payment of the judgment. 

It is noted that respondents’ assignment of error relates solely to the 
refusal of the court to provide that the judgment shall draw interest 
at the rate of 6% per annum from 13 February, 1957. On authority of 
Yancey v. Highway Com., supra, the refusal of the court to incorporate 
in its judgment the requested provision relating to interest was correct. 
The assignment of error does not purport to present a constitutional 
question. 
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Petitioner’s appeal: No error. 
Respondents’ appeal: Modified and affirmed. 


CHARLES H. KIRKMAN, ADMINISTRATOR OF THE EstaTeE oF LOUIS WOLF, 
DECEASED, v. GEORGE H. BAUCOM, JR., TrapIng as ACME PRODUCE 
COMPANY, anp L. SNEED HIGH, ADMINISTRATOR OF THE ESTATE OF 
GEORGE H. BAUCOM, JR., Now DECEASED. 


EDWARD F. FULLER v. GEORGE H. BAUCOM, JR., TrRaDING as ACME 
PRODUCE COMPANY, anp L. SNEED HIGH, ADMINISTRATOR OF THE 
EstTaTE oF GEORGE H. BAUCOM, JR., Now DECEASED. 


JULIA WILLIAMS, ADMINISTRATRIX OF THE ESTATE OF BELVIN WILLIAMS, 
DECEASED, Vv. CHARLES KIRKMAN, ADMINISTRATOR OF THE I:STATE OF 
LOUIS WOLF, DECEASED, AND EDWARD FULLER. 


(Filed 28 June, 1957.) 


1. Appeal and Error § 51— 


Where motions to nonsuit are made at the close of plaintiffs’ evidence 
and renewed at the close of all the evidence, only the motions made at the 
close of all the evidence are to be considered on appeal. 


2. Trial § 22a— 


On motion to nonsuit, the evidence, and all inferences that may be fairly 
drawn therefrom, must be considered in the light most favorable to plain- 
tiffs. 


3. Trial § 22c— 


Discrepancies and contradictions, even in plaintiffs’ evidence. must be 
resolved in their favor. 


ee 


. Trial § 22b— 


Evidence offered by defendants which contradicts that offered by plaintiffs 
or which tends to establish a different state of facts, must be ignored. 


5. Automobiles § 37— 


What occurred immediately prior to and at the time of collision may be 
established by circumstantial evidence, either alone or in combination with 
direct evidence. 


6. Automobiles § 41c— 


Testimony of witnesses to the effect that at the time of impact they saw 
fire on the east side of the highway, together with testimony as to the 
physical facts at the scene immediately thereafter, including the position 
of the vehicles, and the indications thereon of the point of impact, marks 
and tire tracks, etc., is held sufficient to be submitted to the jury on the 
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theory that the collision between the north-bound and south-bound vehicles 
occurred on the east side of the highway while the vehicle traveling north 
was on its right side thereof. 


7. Automobiles § 39— 


The testimony of a witness as to the marks observed by him on the high- 
way at the scene of the accident involves no expression of opinion, but 
relates to facts disclosed from actual observation. 


8. Appeal and Error § 41— 


The admission of testimony over objection cannot be held prejudicial 
when the witness thereafter testifies without objection to essentially the 
same facts. 


9. Appeal and Error § 42— 


The charge of the court upon the burden of proof on the numerous issues 
involved held without error when construed as a whole. 


10. Trial § 3ie— 


The trial court properly refrains from commenting on the probative 
value, weight or effect of negative testimony. 


11. Automobiles § 46— 


Objection to the charge on the ground that it instructed the jury as to 
the law in overtaking and passing another vehicle on the highway, G.S. 
20-150, but failed to explain the law applicable to evidence that the driver 
of a north-bound vehicle pulled to his left preparatory to passing a pre- 
ceding vehicle and struck a south-bound vehicle while the north-bound 
vehicle was over the center line to the west, held untenable in the absence 
of special request when the court correctly charged that if the north-bound 
vehicle was driven to its left of the center of the highway, such action 
would constitute negligence per se. G.S. 20-146, G.S. 20-148. 


12. Same— 


Appellants’ contention that their driver was confronted with a sudden 
emergency when the driver of the vehicle traveling in the opposite direction 
pulled to his left preparatory to passing a preceding vehicle, and that 
appellants’ driver pulled to his left in an attempt to avoid a head-on 
eollision, held submitted to the jury in a manner favorable to appellants, 
and their exception to the charge in this respect is untenable. 


AppreaLs from Nimocks, J.. November-December Term, 1956, of 
CUMBERLAND. 

Three actions, consolidated for trial, growing out of a collision on 
26 January, 1953, in Robeson County, between a tractor-trailer combi- 
nation owned by Fuller and operated by Wolf as Fuller’s agent, and 
an International straight body truck, owned by Baucom and operated 
by Williams as Baucom’s agent, proximately causing the death of 
Wolf and of Williams and great damage to the vehicles. 
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The actions are: (1) by Wolf’s administrator, to recover damages 
for the alleged wrongful death of his intestate, herein called the Wolf 
case; (2) by Fuller, to recover for the damage to his tractor-trailer, 
herein called the Fuller case; and (3) by Williams’ administrator, to 
recover damages for the alleged wrongful death of his intestate, herein 
called the Williams case. 

In the Wolf and Fuller cases, Baucom, the defendant, denied negli- 
gence, pleaded contributory negligence, and alleged a cross action for 
damages to his truck. In each case, the plaintiff, in replying to Bau- 
com’s said cross action, pleaded contributory negligence. 

In the Williams case, Wolf’s administrator and Fuller, the defend- 
ants, denied negligence and pleaded contributory negligence. 

After filing pleadings, but before trial, Baucom, originally the defend- 
ant in the Wolf and Fuller cases, died; and Baucom’s administrator, 
substituted as defendant, adopted his intestate’s pleadings and de- 
fended. 

Separate issues were submitted in each case. In the Wolf case and 
also in the Fuller case, six issues, negligence, contributory negligence 
and damages with reference to plaintiff’s action, and negligence, con- 
tributory negligence and damages with reference to Baucom’s cross 
action, were submitted. In the Williams case, three issues, negligence, 
contributory negligence and damages, were submitted. 

Pertinent to liability, the issues in each case presented the same 
ultimate questions: Was the collision proximately caused by the negli- 
gence of Williams? Was it proximately caused by the negligence of 
Wolf? Was it proximately caused by the concurring and contributing 
negligence of both Williams and Wolf? 

The verdicts established that the collision, death of Wolf and damage 
to Fuller’s property were proximately caused by the negligence of 
Williams as alleged by the plaintiffs in the Wolf and Fuller cases; and 
that the collision and its tragic results were not proximately caused or 
contributed td by the negligence (alleged by appellants) of Wolf. 

In accordance with the verdicts, judgments were entered: (1) in the 
Wolf case, judgment for plaintiff for $10,000.00; (2) in the Fuller case, 
judgment for plaintiff for $6,000.00; (3) in the Williams case, judgment 
that plaintiff therein recover nothing. 

The defendant in the Wolf and Fuller cases, and the plaintiff in the 
Williams case, excepted and appealed. 

Additional facts are set forth in the opinion. 


Anderson, Nimocks & Broadfoot for appellants. 
Oates, Quillin & Russ and Nance, Barrington & Collier for appellees. 
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Bossitt, J. Baucom’s administrator, the defendant-appellant in the 
Wolf and Fuller cases, insists that the court erred in refusing to allow 
his motions for judgments of involuntary nonsuit. 

In considering this question, these well established rules apply: 1. 
Only the motions made at the close of all the evidence are to be consid- 
ered. Murray v. Wyatt, 245 N.C. 128, 95 S.E. 2d 541. 2. The evidence, 
and all inferences that may be fairly drawn therefrom, must be con- 
sidered in the light most favorable to the plaintiffs. Brafford v. Cook, 
232 N.C. 699, 62 S.E. 2d 327. 3. Discrepancies and contradictions, even 
in the plaintiffs’ evidence, must be resolved in their favor. Keaton v. 
Tami Co., 241 N.C. 589, 86 S.E. 2d 93. 4. Evidence offered by defendant, 
which contradicts that of plaintiffs or tends to establish a different state 
of facts, must be ignored. Register v. Gibbs, 233 N.C. 456, 64 8.E. 
2d 280. 

The collision occurred between 6:15 and 6:30 a.m. on Highway #301, 
between St. Pauls and Fayetteville, in the area where this north-south 
highway traverses Buckhorn Swamp. In this area, the highway, as it 
approaches a bridge spanning “the run of the swamp,” is on a fill. Wolf 
(Fuller tractor-trailer) was going north. Williams (Baucom truck) 
was going south. The collision occurred north of the bridge. 

The parties (appellees) who alleged that Williams’ negligence proxi- 
mately caused the collision did so on the basis of factual allegations to 
the effect that as the two vehicles, proceeding in opposite directions, 
were about to meet, Williams, without signal or warning, operated 
Baucom’s truck across the center of said highway into his left lane, the 
lane designated for northbound traffic, and drove it directly and vio- 
lently into the Fuller tractor-trailer, the point of collision being on 
Wolf’s right and proper side of the highway. 

The parties (appellants) who alleged that Wolf’s negligence proxi- 
mately caused the collision did so on the basis of factual allegations to 
the effect that. Wolf was proceeding behind another tractor-trailer, 
which he was attempting to pass, and that Wolf, immediately after 
crossing the bridge, drove to his left of the center of the highway, com- 
pletely blocking the west side, directly in the path of the oncoming 
Baucom truck. 

In the Fuller case, Baucom alleged that Wolf “pulled over and across 
the center line of said highway, onto his left side of the same in the 
direction he was traveling and directly into the truck of the defendant.” 
In the Wolf and Williams cases, appellants’ allegations are indefinite 
as to whether the collision occurred on the east or west side of the 
highway. Baucom, the defendant in the Wolf and Fuller cases, alleged 
that, if the collision occurred on the east side, Williams exercised due 
care to avoid a collision in the emergency situation created by Wolf’s 
negligence. In the Williams case, Williams’ administrator alleged that 
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his intestate exercised due care in doing what he did when suddenly 
confronted by the emergency created by Wolf’s negligence. 

The drivers were killed instantly. No witness saw the actual impact. 
The evidence consists of testimony as to what transpired up to within 
a few seconds of the collision and as to what was observed thereafter. 

What occurred immediately prior to and at the moment of impact 
may be established by circumstantial evidence, either alone or in com- 
bination with direct evidence. Bridges v. Graham, ante, 371, 98 S.E. 
2d 492, and cases cited; Wyrich v. Ballard Co., Inc., 224 N.C. 301, 
29 S.E. 2d 900; Edwards v. Cross, 233 N.C. 354, 64 S.E. 2d 6. 

There was evidence tending to establish the facts narrated below. 

Three vehicles, all northbound and in the east or right lane, entered 
the Buckhorn Swamp area in this order: (1) an oil tanker, operated 
by Cottle, appellants’ witness, (2) the Fuller tractor-trailer, operated 
by Wolf, and (3) the Brigman car, operated by appellees’ witness 
Brigman with whom appellees’ witnesses Woodell and Schwartz were 
riding. Northward, the highway curved to the right. The bridge could 
not be observed until one reached the “big bend” in the curve. When 
the oil tanker and thereafter the tractor-trailer rounded the “big bend,” 
the distance between these vehicles was 250 yards or more. When the 
tractor-trailer rounded the “big bend,” the Brigman car was 200-250 
yards behind it. The occupants of the Brigman car lost sight of the 
tractor-trailer, ‘for just a matter of seconds on account of the curve,” 
until the Brigman car reached the “big bend.” 

The Brown house was some 150 yards south of the bridge. When 
Brigman entered the “big bend,” some 50-75 yards south of the Brown 
house, he saw “a blaze of fire pop up on the east side of the highway, 
on the north end of the swamp.” He testified: ‘The fire was on the 
front of the tractor-trailer.’”’ Woodell and Schwartz also testified that 
the blaze of fire observed by them was on the east side of the highway. 

As stated in appellants’ brief: “Undisputed testimony discloses that 
the primary evidence of impact damage on the southbound Baucom 
truck was on the right side of the cab, about at the door of the cab. 
The principal indication of impact damage to the Fuller tractor was 
the right front, extending across to the left headlight.” 

After the collision, the Fuller trailer, lying on its left side, blocked 
most of the highway. The Fuller tractor, facing east, was lying on its 
left side, over the east shoulder, “down the embankment.” The Bau- 
com truck was south of the tractor-trailer. Its front wheels were on 
the east shoulder, the rear wheels down the east embankment, the van 
or body “knocked off up into the woods.” 

The collision occurred shortly before daylight. The lights were 
burning on all vehicles. 
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In the area where the collision occurred, the base of Highway #301 
was concrete; but, when repaired, the highway had been covered with 
black top. A white line in the center indicated the respective lanes of 
travel. The paved portion was 2114 feet wide. 

The investigating State Highway Patrolman (Daniels) reached the 
scene shortly after the collision, while the respective drivers were pinned 
in the burning tractor and in the burning truck. He found no marks 
leading from the Baucom truck to any portion of the west side of the 
highway. He found a tire mark, “traceable in continuous sequence 
from the east shoulder,” which extended to the right front of the 
Baucom truck. He found a black mark on the east side of the highway, 
leading to the left rear wheel of the tractor. He found two round 
indentations or markings in the tar on the east side of the highway, 
approximately 18 inches apart. The rear wheels of the trailer were 
dual tandem wheels approximately 18 inches apart. He found no 
markings or indentations on the west side of the highway except a mark 
(cut or scratch) that led to the rear of “the jackknifed trailer.” He 
found, on the east side, south of where the black marks started, ‘‘two 
feet of skid marks of a dual-wheel vehicle, four tires skid marks.” He 
testified: “I did not find any tire marks or skid marks on the west 
side of the highway.” Again: ‘I found tire marks, skid marks on the 
east side.” Again: “The majority of the debris was in the northbound 
lane on the east side. There were some dirt and some pieces of metal 
to the left, on the west side, but very little.” 

On Highway #301, proceeding south, Williams’ approach to the bridge 
was “a long, drawn out curve,” 800-900 feet, to his right. 

It is unnecessary to set out the evidence in greater detail. After care- 
ful consideration of the testimony of each witness, the conclusion 
reached is that, when considered in the light most favorable to the 
plaintiffs in the Wolf and Fuller cases, the evidence is sufficient to 
support findings that the collision took place on the east side, Wolf’s 
right side, of the highway, and that Williams failed to follow the curve 
as he neared the bridge but crossed over in front of the oncoming 
tractor-trailer, and to warrant the verdicts that the collision was caused 
by the alleged negligence of Williams. 

True, the evidence offered by appellants, primarily the testimony of 
Cottle, tends to show an entirely different state of facts. In substance, 
it is to the effect that Wolf, close behind Cottle, had pulled out to the 
left to pass the oil tanker about the time the oil tanker and the Baucom 
truck met and passed, and that the collision occurred immediately 
thereafter. Suffice to say, the jury did not accept Cottle’s version; and, 
without detailed discussion, it is noted that much evidence casts doubt 
upon the credibility of Cottle’s testimony. 
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If Cottle’s testimony were accepted, it would appear therefrom that 
the impact occurred on the west side of the highway. Even so, the 
court below gave Baucom the full benefit of his said conditional defense 
and contention by charging the jury as follows: “If you should find 
... that... Williams, suddenly confronted with a ravine or a drop- 
off of about four feet into the swamp on the right of the highway, his 
side of the highway, was blocked by the Fuller tractor-trailer unit 
driven by . . . Wolf, if you should find that he attempted to pass on 
the left side of the highway, and then while so confronted with this 
sudden emergency he acted as a prudent person would have acted under 
the same or similar circumstances, then you would find that . . . Wil- 
liams was not negligent in so doing.” 

The remaining assignments, urged as ground for a new trial, are 
brought forward in behalf of all appellants. 

The assignments relating to portions of the testimony of Daniels and 
of Guittard are untenable. Daniels’ testimony as to marks on the high- 
way Involved no expression of opinion but was confined to facts dis- 
closed by actual observation. Moreover, he testified later, without 
objection, to essentially the same facts. Price v. Gray, ante, 162, 97 
S.E. 2d 844. As to Guittard’s testimony, appellants’ contentions go to 
its probative value, not its competency. 

Eleven assignments are directed to the charge as related to the bur- 
den of proof. Early in the charge, the court meticulously and cor- 
rectly instructed the Jury as to the burden of proof as to each of the 
fifteen issues. Moreover, after doing so, the court cautioned the jury 
to bear in mind that in relation to each issue the burden of proof was 
upon the party who made the allegations to establish by the greater 
weight of the evidence the facts as alleged. Appellants contend, how- 
ever, that the “Court laid greater stress upon the ‘burden of proof’ as 
to the issues involving the appellants than on those of the appellees 
when the charge is taken as a whole.” Suffice to say, consideration of 
the charge as a whole does not disclose prejudicial error in this respect. 
Rather, our impression is that the trial judge performed this tedious 
task in an impartial manner. 

Assignment #26 is directed to the court’s failure to declare and ex- 
plain the law arising on the evidence as required by GS. 1-180 “con- 
cerning probative value, weight or effect of ‘negative’ testimony.” This 
assignment is without merit. The applicable rule is stated in Murray 
v. Wyatt, supra. 

Assignment #22 is directed to the failure of the court to explain and 
apply G.S. 20-150 “‘to the evidence of Wolf’s attempt to pass a forward 
vehicle (the oil tanker) directly in face of oncoming traffic, the truck of 
Baucom, and the effect of attempting to pass, although not actually 
passing a forward vehicle which one (Wolf) had overtaken.” It is 
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noted, first, that G.S. 20-150 was relevant only in relation to Cottle’s 
testimony; and, second, that the court instructed the jury ‘that it is 
negligence per se, that is, negligence in itself, for the operator of a motor 
vehicle to overtake and pass another vehicle traveling in the same 
direction unless the left side is clearly visible and free of oncoming 
traffic for a sufficient distance ahead to permit such overtaking and 
passing to be made in safety.” However, appellants assert that “it 
was not contended nor was there any evidence to the effect that Wolf 
had gotten along side of or actually reached the rear of the oil tanker,” 
but “that Wolf, driver of the Fuller truck, came up behind the oil 
tanker proceeding ahead of him and swung out onto the left side of the 
highway PREPARATORY TO ATTEMPTING TO Pass.”” The error, appellants 
contend, was the failure to explain and apply G.S. 20-150 to a factual 
situation where the driver pulls out to his left preparatory to attempting 
to pass. Appellants did not request a special instruction on this sub- 
ject, nor does the assignment indicate the instructions the appellants 
have in mind. To say that Wolf pulled out to his left, preparatory to 
attempting to pass the oil tanker, would seem but another way of saying 
that Wolf was wholly or partly on his left (west) side of the highway; 
and we think the court made it clear that if Wolf drove to the left of 
the center of the highway, such action constituted negligence per se, 
to wit, a violation of G.S. 20-146 and of G.S. 20-148. 

In discussing assignment #22, appellants state: “One theory of the 
case was that it was through this opening or clearance between the 
tractor-trailer and the oil tanker that the Baucom truck sought to go 
to avoid a head-on collision with the Fuller tractor-trailer.” It is noted 
that this theory of appellants was submitted to the Jury in a manner 
favorable to them in the quoted instruction relating to the sudden emer- 
gency doctrine. 

After careful consideration of the entire record, including each of 
appellants’ assignments of error, the conclusion reached is that the 
case was one for jury determination on the issues submitted, and that 
appellants have failed to show error deemed sufficiently prejudicial to 
warrant a new trial. 

No error. 
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STATE v. PHILLIP COOKE. 
STATE v. LEON WOLFE. 
STATE v. GEORGE SIMKINS, JR. 
STATE v. JOSEPH STURDIVENT. 
STATE v. SAMUEL MURRAY. 
STATE v. ELIJAH H. HERRING. 


(Filed 28 June, 1957.) 
1. Trespass § 9-— 


While redress for unauthorized entry on lands of another was by civil 
action at common law, forcible trespass, G.S. 14-126, and trespass after 
being forbidden to enter, G.S. 14-134, are made crimes by the statutes, but 
in any criminal prosecution possession is an essential element of the offense, 
and it is required that the warrant or bill of indictment allege the rightful 
owner or possessor, and that proof correspond with the charge. 


2. Criminal Law § 14— 


On appeal from conviction in an inferior court to the Superior Court, 
defendants must be tried for the identical crime of which they were con- 
victed in the inferior court, and the Superior Court may try them for a 
different crime only upon a bill found or waived. 


8. Indictment and Warrant § 15— 


While the Superior Court, on appeal from an inferior court, has power 
to amend the warrant to make accurate and sufficient the statement of the 
crime asserted or attempted to be asserted, the court has no power to 
permit an amendment which results in the charge of an entirely different 
crime from the one of which defendant was convicted in the lower court. 


4, Same: Trespass § 10— 


On appeal to the Superior Court from conviction on a warrant charging 
trespass on the property of one person after being forbidden, in violation 
of G.S. 14-134, the allowance of an amendment to charge the property was 
in the possession of a different person results in the charge of an entirely 
different crime and constitute a fatal variance. 


5. Criminal Law § 56— | 
Where it appears upon the face of the record that the warrant was 
amended in the Superior Court on appeal from conviction in an inferior 
court so as to charge an entirely different crime, the record discloses a fatal 
defect of which the Court must take note ex mero motu. 


6. Criminal Law § 23— 


Where defendants are tried in the Superior Court upon a warrant 
amended to charge a different crime, without bill found or waived, the 
State may thereafter proceed upon new warrants. 


PARKER, J., concurring. 
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APPEALS by defendants from Burgwyn, E. J., December 1956 Crim- 
inal Term of Guitrorp (Greensboro Division). 

On 7 December 1955 six warrants issued from the Greensboro Mu- 
nicipal-County Court on affidavit of Ernest Edwards charging the 
defendants therein named “did unlawfully and willfully trespass upon 
the property of Gillespie Park Golf Course, Greensboro, North Caro- 
lina, after having been forbidden to do so.” The cases were heard in 
the Municipal-County Court on 6 February 1956. Each defendant was 
found guilty, and from the sentence imposed each appealed to the 
Superior Court. The cases were by consent consolidated for trial in the 
Superior Court. 

Ernest Edwards, on whose affidavit the warrants issued, testified: 
“I’m employed as a golf professional manager of the Gillespie Park 
Golf Club, Incorporated. The golf club 1s an 18-hole club with club 
house. It’s located on Asheboro Street and Randolph Avenue on the 
new Super Highway. . . . Back on the 7th day of December, 1955, I 
was employed as manager of Gillespie Park Golf Course, Incorporated. 
At that time one of my functions was to operate the Gillespie Park 
Golf Course.” 

He was asked: ‘On that date, the 7th day of December, 1955, state 
whether or not the corporation was in possession of the Gillespie Park 
Golf Course. A. It was.” 

Witness testified that defendants, on the date named, over his pro- 
test, played golf on the course. 

When the State rested, defendants moved for nonsuit. Before the 
motion was heard, the solicitor asked the court to reopen the case so 
that he might make a motion to amend the warrants. His request was 
granted; whereupon, over the objection of defendants, the warrants 
were amended to read: “Did unlawfully and willfully enter and tres- 
pass upon the premises of Gillespie Park Golf Club, Inc., after having 
been forbidden to enter said premises and not having a license to enter 
said premises against the statute in such cases made and provided and 
against the peace and dignity of the State.” (Italics added.) 

After the warrants were amended, defendants offered a lease by the 
City of Greensboro to Gillespie Park Golf Course, Inc., dated 7 April 
1949, for a term of one year, of the city’s club house and golf course. 
Renewals of this lease were offered in evidence, the last renewal bearing 
date 2 April 1953 extending lessee’s term to 6 April 1958. 

The jury returned a verdict of guilty as to each defendant. Judg- 
ments were entered on the verdicts and defendants appealed. 


Attorney-General Patton and Assistant Attorney-General Giles for 
the State. 
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J. Kenneth Lee, Major S. High, C. O. Pearson, and William A. Marsh, 
Jr., for defendant appellants. 


RopMan, J. The crime of which defendants stand convicted is the 
entrance without a bona fide claim of right on land in the possession 
of another after having been forbidden to so enter. The act is made a 
crime by statute, G.S. 14-134. The statute carries the heading “Tres- 
pass on land after being forbidden . . .” 

“, . every unauthorized, and therefore unlawful, entry into the 
close of another, is a trespass.” Dougherty v. Stepp, 18 N.C. 371; 
Armstrong v. Armstrong, 230 N.C. 201, 52 S.E. 2d 362; Lee v. Stewart, 
218 N.C. 287, 10 S.E. 2d 804; Brame v. Clark, 148 N.C. 364. 

By the common law an unauthorized entry on the lands of another 
was redressed by civil action, but where the entry was made by, means 
of force or threats apt to disrupt the peace, the trespass was made a 
crime in England prior to Sir Walter Raleigh’s ill-fated attempt to 
establish a colony on our shores. Such a disturbance of possession is 
a statutory crime under our laws. G.S. 14-126. To convict one of the 
crime.of forcible trespass, it is essential for the State to establish an 
entry with such force as to be “apt to strike terror” to the prosecutor 
whose possession was disturbed. It is necessary to allege and establish 
actual possession in the prosecutor. S. v. Simpson, 12 N.C. 504; S, v. 
McCauless, 31 N.C. 375; S. v. Ray, 32 N.C. 39; S. v. Laney, 87 N.C. 
535; S. v. Davenport, 156 N.C. 597, 72 S.E. 7. Whether the right to 
possession was a good defense at common law was left unsettled in S. v. 
Ross, 49 N.C. 315. 

In 1866 the Legislature made it a crime to invade possession even 
though the forbidden entry was made without force or threats. Good 
faith in making the entry is a defense. S.v. Wells, 142 N.C. 590; S. v. 
Crosset, 81 N.C. 579; S. v. Hause, 71 N.C. 518; S. v. Hanks, 66 N.C. 
612. But possession is an essential element of the crime. If the State 
fails to establish that prosecutor has possession (actual or construc- 
tive) no crime has been established. S. v. Baker, 231 N.C. 136, 56 S.E. 
2d 424; S. v. Faggart, 170 N.C. 787, 86 S.E. 31; S. v. Yellowday, 152 
N.C. 793, 67 S.E. 480; S. v. Whitehurst, 70 N.C. 85. 

Where an interference with the possession of property is a crime, it 
is necessary to allege in the warrant or bill of indictment the rightful 
owner or possessor of the property, and the proof must correspond with 
the charge. If the rightful possession is in one other than the person 
named in the warrant or bill, there is a fatal variance. Such has been 
the holding in forcible trespass, S. v. Sherrill, 81 N.C. 550; in trespass 
after being forbidden, S. v. Baker, supra; in malicious injury to prop- 
erty, S. v. Hicks, 233 N.C. 31, 62 S.E. 2d 497; S. v. Mason, 35 N.C. 341; 
in larceny, S. v. Law, 227 N.C. 108, 40 S.E. 2d 699; S. v. Harris, 195 
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N.C. 306, 141 S.E. 883; S. v. Harbert, 185 N.C. 760, 118 S.E. 6. See 
also Adams v. State, 119 So. 189 (Miss.); Brown v. State, 85 S.E. 262 
(Ga.) ; 87 CJS. 1113; 42 C.J.S. 1054; 27 Am. Jur. 649. 

On the appeal defendants could only be tried for the crime for which 
they were convicted in the Municipal-County Court, viz., disturbing 
the possession of Gillespie Park Golf Course. The Superior Court could 
try them for a different crime upon a bill found or waived. S. v. Mills, 
242 N.C. 604, 89 S.E. 2d 141; S. v. Banks, 241 N.C. 572, 86 S.E. 2d 76; 
S. v. Hall, 240 N.C. 109, 81 S.E. 2d 189; S. v. Thomas, 236 N.C. 454, 
73 S.E. 2d 283; S. v. Mills, ante, 237. 

The Superior Court has broad power to allow amendments to war- 
rants. This power to amend is the power to make accurate and suffi- 
cient the statement of the crime asserted or attempted to be asserted. 
The court has no power to permit a warrant to be amended so as to 
charge an entirely different crime from the one on which defendant was 
convicted in the lower court. S. v. McHone, 243 N.C. 231, 90 8.E. 2d 
536; S. v. Clegg, 214 N.C. 675, 200 S.E. 371; S. v. Goff, 205 N.C. 545, 
172 S.E. 407; S. v. Taylor, 118 N.C. 1262. 

When the court permitted the warrants to be amended so as to 
charge a trespass on property of a person (Gillespie Park Golf Club, 
Ine.) other than property of the person named in the original warrant, 
it substituted one criminal charge for another criminal charge. This 
different crime could only be charged by bill found or waived. The 
defendants have not waived bills. 

The record discloses the fatal variance. It is our duty to note it. 
S. v. Scott, 237 N.C. 432, 75 S.E. 2d 154; S. v. Stonestreet, 243 N.C. 
28, 89 S.E. 2d 734; S. v. Strickland, 243 N.C. 100, 89 S.E. 2d 781. 
Defendants may, of course, now be tried under the original warrant 
since the court was without authority to allow the amendment changing 
the crime charged; or they may be tried on bills found in the Superior 
Court for the crime attempted to be charged by the amendment. S. v. 
Strickland, supra; S. v. Hicks, 233 N.C. 511, 64 S.E. 2d 871; S. v. Sher- 
rill, 82 N.C. 694. 

The judgment is 

Arrested. 


PaRkKkr, J., concurring: In considering the amendments to the war- 
rants the difficulty is in determining whether the amendments are as to 
a matter of form or go to the substance of the charge, I find in Anno- 
tations in 7 A.L.R., p. 1526 et seq., and in 68 A.L.R., p. 980 et seq., the 
statement that “the allowance by the court of an amendment to an 
indictment as to the name of the person alleged therein to be the owner 
of the property which is the subject of the crime is generally authorized, 
as the correction of a defect in form.” In support of the text, cases are 
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cited from Iowa, Louisiana, Mississippi, New York, Pennsylvania, 
Vermont, Canada and England. An examination of a number of the 
cases cited discloses that the decisions were based on statutes of the 
various jurisdictions permitting in substance an amendment when a 
variance develops between the allegations in an indictment and the 
testimony as to the ownership of property. 

Our statute G.S. 15-148—Manner of alleging joint ownership of 
property—does not permit the amendments allowed in the instant case. 
Nor do I know of any statute of ours that does so. 

Warrants are, in most instances, drafted by laymen who are not 
learned in the technicalities of the law, and are not familiar with the 
necessity of stating in the warrant the correct name of the owner of 
property. The essence of the offense here is a trespass upon land after 
being forbidden. G.S. 14-184. The correct name of the lessee of the 
golf course was not stated in the original warrants. A study of the 
Record and defendants’ brief discloses that the amendment to the war- 
rants so as to allege the correct name of the lessee of the golf course did 
not affect the defense, or take the defendants at a disadvantage in any 
respect, as shown by the fact that their brief does not contend the 
allowance of the amendments to the original warrants was error. Yet, 
because of the defect in the name of the lessee, and by reason of the 
fact that we have no statute to permit an amendment in such a case, 
the judgment is arrested. The time of the trial has been wasted, and 
if the State desires to proceed further, it must start anew with new 
warrants. 

One test to determine whether the change made was material is 
whether a verdict of conviction or acquittal on the warrant as drawn 
would be a bar to a warrant in the form in which it stood after the 
amendment. Com. v. Snow, 269 Mass. 598, 169 N.E. 542, 68 A.L.R. 920. 
It seems plain that a verdict of conviction or acquittal on the warrants 
in this case as drawn would not be a bar to the new warrants in the 
form to which they were changed by the amendments. It follows from 
these considerations that the change made in the warrants was one of 
substance and not of form. 

In my opinion, the General Assembly, in its wisdom, should consider 
the advisability of enacting a statute that warrants issued by Justices 
of the Peace, Municipal or County Criminal Courts, can be amended 
on or before the trial, when there shall appear to be any variance be- 
tween the allegations in the warrant and the evidence in setting forth 
the ownership of property, if the court should be of opinion that the 
amendment will not prejudice the defendant in his defense. Various 
states have done so, as appears in the cases cited in the A.L.R. Anno- 
tations referred to above. 
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QUEEN CITY COACH COMPANY v. ROBERT EMERSON FULTZ anp 


MRS. ROBERT EMERSON FULTZ, 
AND 


RALPH C, LITTLE v. ROBERT BMERSON FULTZ anp MRS. ROBERT 


EMERSON FULTZ. 
(Filed 28 June, 1957.) 


Automobiles § 8— 


If the defendant turns left across the highway to enter a driveway with- 
out giving the statutory signal, G.S. 20-154, such violation of the statute 
is negligence per se, and if it proximately causes the injury, entitles plain- 
tiff to an affirmative answer to the issue of negligence. 


Appeal and Error § 45— 


Error, if any, in relation to an issue answered in favor of appellant can- 
not be prejudicial. 


Automobiles § 7— 


Apart from safety statutes, a person operating a motor vehicle must 
exercise proper care in the way and manner of itS operation, proper care 
being that degree of care which an ordinarily prudent person would exer- 
cise under like circumstances and when charged with like duty. 


Automobiles § 37— 


Evidence that defendant driver gave signal of intention to turn left by 
an electrical signal device operated by a lever on the steering column, is 
competent to be considered by the jury on the issue of the contributory 
negligence of such operator, notwithstanding the absence of evidence that 
such signal device had been approved by the Department of Motor Vehicles, 
since, apart from G.S. 20-154, it is for the jury to decide whether the signal 
was in fact given, whether it indicated a left turn by the operator of the 
ear, and whether the driver of the other car was negligent in failing to 
observe and heed such signal. 


5. Automobiles § 46— 


While an instruction that an electrical turn signal device on an auto- 
mobile should be given the same attention and regard irrespective of 
whether it had or had not been approved by the Department of Motor 
Vehicles, may constitute technical error, when the charge read contextu- 
ally is to the effect that it was for the jury to decide whether the signal 
was in fact given, and if so, whether it was sufficient to indicate an 
intended left turn by the operator of the automobile, and if so, whether 
the operator of the other car negligently failed to heed such signal, the 
charge will not be held prejudicial. 


6. Appeal and Error § 40— 


Mere technical error which could not have misled the jury or prejudiced 
appellant is insufficient ground for a new trial. 


Apprat by plaintiffs from Rudisill, J., Regular “B” September Term, 


1956, of MECKLENBURG. 
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Two civil actions growing out of a collision that occurred in Onslow 
County on 4 January, 1954, shortly before 11:30 a.m., between the 
Coach Company’s bus, operated by Little, and Fultz’ 1950 Mercury 
car, operated by Mrs. Fultz. 

Plaintiffs alleged that the collision was caused by the negligence of 
defendants. Defendants, answering, denied negligence and pleaded 
contributory negligence; and defendants also alleged cross actions, 
based on the alleged negligence of plaintiffs. Plaintiffs, replying to said 
cross actions, denied negligence and pleaded contributory negligence. 

The Coach Company’s action was to recover for damages to the bus. 
Little’s action was to recover for personal injuries. Fultz’ cross action 
was to recover for damages to his car. Mrs. Fultz’ cross action was 
to recover for personal injuries. 

Both vehicles were proceeding in the same direction along Highway 
#258. The bus was overtaking and attempting to pass the Fultz car. 
The Fultz car, making a left turn, was attempting to enter a driveway 
to the Franks residence. 

Plaintiffs’ testimony tended to show that the bus was traveling 50-55 
miles per hour; that the Fultz car was traveling 25-30 miles per hour; 
that Little, when 100 yards behind the Fultz car, blew his horn and then 
turned into the left or passing lane; that, when 50 yards behind the 
Fultz car, he blew his horn again and continued to do so until the colli- 
sion; that the operator of the Fultz car gave no signal for a left turn; 
and that the bus was “right on” the Fultz car, which until then was 
traveling straight in its right lane, when the Fultz car “just whipped 
right across the road,” making a left turn across the path of the bus. 

Defendants’ testimony tended to show that there were two driveways 
leading to the Franks residence, the second some 100-120 feet beyond 
the first; that, shortly after the Fultz car passed the first driveway, 
Mrs. Fultz slowed down from 20-25 miles per hour to 5 miles per hour 
and gave a left turn signal; and that the Fultz car, upon reaching the 
second driveway, was making a slow, gradual left turn when the colli- 
sion occurred. Mrs. Fultz testified that the approach along Highway 
#258 to the area of the Franks driveways was uphill, “a very slow 
incline”; that when she reached the first driveway she observed, by her 
rear view mirror, that the bus was ‘‘down the incline quite a distance”; 
and that she heard no horn signal from the bus. 

According to Little, he did not put on his brakes but cut sharply to 
his left, onto the shoulder, to avoid striking the left side of the Fultz 
car; and the right front wheel of the bus struck the Fultz car at or near 
its left front wheel. At that time, according to Little, at least half of 
the bus was “off of the hard surface, on the shoulder of the road.” 
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As stated, plaintiffs’ evidence was that Mrs. Fultz gave no signal 
for a left turn. Defendants’ evidence relating to the left turn signal 
given by Mrs. Fultz was, in substance, as follows: 

The Mercury, then a new car, was purchased by Fultz in 1950 from 
an authorized Mercury dealer. It was then and thereafter equipped 
with electrical turn signals, operated by a lever just below the steering 
wheel; that the lever, when pushed down, turned on blinking lights, one 
at the front and one at the rear, on the left side of the car, and an indi- 
cator arrow on the dashboard, pointed left, flashing a green light and 
accompanied by a clicking noise; that this lever, when pushed up, oper- 
ated lights on the right side of the car in like manner; and that prior 
to 4 January, 1954, these electrical turn signals had been operating in 
the manner indicated. 

The testimony of Mrs. Fultz was that, in giving the left turn signal, 
she pushed the lever down and observed the green indicator arrow 
pointing to the left as she approached the second driveway. 

The two actions were consolidated for trial. The jury found, by 
identical answers to the issues in each case, that the property damage 
and personal injuries sustained by plaintiffs were caused by the negli- 
gence of defendants as alleged in the complaint, and that plaintiffs, by 
their own negligence, contributed thereto as alleged in the answers. 

Whereupon, the court entered separate judgments, each adjudging 
that “the plaintiff have and recover nothing of the defendants and that 
the defendants have and recover nothing of the plaintiff on their coun- 
terclaims,” and that the plaintiff pay the costs. 

Each plaintiff excepted and appealed; and, the appeals being consoli- 
dated, the plaintiffs, jointly, assign errors. 


Harris & Coble for plaintiffs, appellants. 
Carpenter & Webb for defendants, appellees. 


Bossitt, J. All questions posed relate to the electrical signal device 
on the Fultz car. Appellants contend that, “without a prior showing 
that such signal was ‘approved by Department’ as required by GS. 
20-154(b),” the evidence relating to the use thereof should have been 
excluded. Their assignments of error challenge (1) the competency 
of such evidence, (2) the charge of the court relating thereto, and (3) 
the court’s failure to give requested instructions. 

If the Fultz car made a left turn without giving a signal as required 
by G.S. 20-154, this statutory violation would constitute negligence 
per se; and if such negligence proximately caused the collision, plain- 
tiffs were entitled to affirmative answers to the negligence issues. Brad- 
ham v. Trucking Co., 243 N.C. 708, 91 S.E. 2d 891, and cases cited. 
In Banks v. Shepard, 230 N.C. 86, 52 S.E. 2d 215, the only case cited by 
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appellants, the alleged violation by defendant of G.S. 20-154 was con- 
sidered with reference to defendant’s negligence. 

Here the jury’s verdicts established the negligence of defendants. 
Error, if any, in relation to the negligence issues, was not prejudicial. 
Anderson v. Office Supplies, 286 N.C. 519, 73 8.E. 2d 141; Scenic Stages 
v. Lowther, 233 N.C. 555, 64 S.E. 2d 846. 

We consider the assignments of error as related to the contributory 
negligence issues. Defendants’ allegations of contributory negligence 
include allegations to the effect that the collision was proximately 
caused by the plaintiffs’ failure to exercise due care “to keep a proper 
lookout while operating the bus on a public highway” and ‘“‘to heed and 
have due regard for the signal for a left turn given by Mrs. Fultz.” 

Apart from safety statutes prescribing specific rules governing the 
operation of motor vehicles, a person operating a motor vehicle must 
exercise proper care in the way and manner of its operation, proper 
care being that degree of care an ordinarily prudent person would exer- 
cise under the same or similar circumstances and when charged with 
like duty. Henderson v. Henderson, 239 N.C. 487, 491, 80 S.E. 2d 383; 
Kellogg v. Thomas, 244 N.C. 722, 727, 94 S.E. 2d 903; Weavil v. Trad- 
ing Post, 245 N.C. 106, 95 S.E. 2d 533. 

In determining whether Little was negligent in overtaking and at- 
tempting to pass the Fultz car, evidence of any signal that indicated 
the intention of the operator of the Fultz car to make a left turn was 
relevant and competent. True, there was no evidence that this type of 
electrical signal device had been approved by the Department; nor 
was there evidence that it had not been approved by the Department. 
Even so, the relevancy and competency of the evidence relating to said 
electrical signal device, when considered in relation to the contributory 
negligence issues, did not depend upon prior approval by the Depart- 
ment. Apart from G.S. 20-154, it was for the jury to decide whether 
the signal was in fact given, whether it was sufficient to indicate an 
intended left turn by the operator of the Fultz car and whether Little 
was negligent in failing to observe and heed such signal. Weavil v. 
Trading Post, supra. 

Appellants’ contention in respect of the charge is most clearly pre- 
sented by their assignment of error (No. 7) directed to a portion thereof 
in which the court, after noting that there was no evidence as to whether 
the electrical signal device on the Fultz car had been approved by the 
Department, instructed the jury, in part, as follows: 


“ . . if you find that such car was equipped with a signal device 
which permitted the operator of the car to cause a light to flash 
upon the left rear of the automobile, and if you further find that 
such device was in good working order immediately prior to the 
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collision so that it would cause a light to flash on the left rear of 
said automobile, which could be reasonably seen by the operator 
of the bus, and that such flashing light was of a kind which in the 
common experience of operators of motor vehicles in this State 
indicates the intention of the driver of the vehicle to make a left 
turn, then the Court charges you that such signal device would, 
when operated by the driver of the Fultz car, give notice to the bus 
driver that Mrs. Fultz intended to make a left turn. The Court 
further charges you that if you find such a signal was given, the 
operator of the bus would be required to pay just as much atten- 
tion to it and to control his bus with due regard as to that signal 
to the same extent as though there was evidence before you that 
the signal was approved by the Department of Motor Vehicles, 


It may be conceded that it was technical error to say, “if you find 
such a signal was given, the operator of the bus would be required to 
pay just as much attention to it and to contro] his bus with due regard 
as to that signal to the same extent as though there was evidence before 
you that the signal was approved by the Department of Motor Ve- 
hicles.” (Italics added.) In the absence of evidence that the signal 
device either had or had not been approved by the Department, there 
was no occasion for the court or Jury to consider what would have been 
Little’s duty if there had been evidence that the signal device had been 
approved by the Department. 

The real point was not whether this type of electrical signal device 
had been approved by the Department, but whether in fact the electri- 
cal signal given by Mrs. Fultz was sufficient to warn Little of her inten- 
tion to make a left turn. When the charge is read contextually, as 
related to the signal device, the court made it clear that it was for the 
jury to decide: (1) whether the signal was in fact given; if so, (2) 
whether it was sufficient to indicate an intended left turn by the oper- 
ator of the Fultz car; and if so, (3) whether Little negligently failed 
to observe and heed such signal. 

There is no reasonable ground to believe that the indicated technical 
error misled the jury or otherwise prejudiced appellants. Such harm- 
less error is insufficient ground for a new trial. Price v. Gray, ante, 
162, 97 S.E. 2d 844. 

As to the two instructions requested by appellants, one relates ex- 
plicitly and solely to the negligence issues and was a request for a 
peremptory instruction in plaintiffs’ favor thereon. The other was a 
request that the court instruct the jury to “disregard all testimony 
relating to turn signals” and ‘‘find the facts as though there were no 
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evidence that any signal was given by Mrs. Fultz to indicate her inten- 
tion to turn,” a request properly refused by the court. 
No error. 


BETTIE POWELL COX v. RAY W. COX. 
(Filed 28 June, 1957.) 


1. Divorce and Alimony § 17— 


When a divorce action is instituted, jurisdiction over the custody of the 
children born of the marriage vests exclusively in the court before whom 
the divorce action is pending and becomes a concomitant part of the sub- 
ject matter of the court’s jurisdiction in the divorce action. G.S. 50-13. 


2. Same: Trial § 25— 


In the wife’s action for absolute divorce, the petition of the husband 
demanding custody of the child of the marriage injects demand for affirma- 
tive relief of a substantial nature, and it is error for the clerk thereafter 
to permit the wife to take a voluntary nonsuit, and thus divest the court 
of jurisdiction, while the issue of custody is in fieri. 


3. Appeal and Error § 3— 


As a general rule, interlocutory judgments and orders are not imme- 
diately appealable, and refusal of a motion to dismiss is not a final deter- 
mination of a cause from which an appeal will He. G.S. 1-277. 


4, Same— 

Where the clerk permits voluntary nonsuit in an action in which defend- 
ant has asserted his right to affirmative relief, order of the Superior Court 
reversing the clerk’s judgment of nonsuit has the same effect as if plain- 
tiff’s motion for dismissal as of voluntary nonsuit had been made in the 
first instance before the judge, and attempted appeal from the order revers- 
ing the nonsuit is a nullity, notwithstanding the judge signs the appeal 
entries. 


5. Appeal and Error § 12— 
An attempted appeal from a non-appealable interlocutory order is a 
nullity and does not divest the Superior Court of jurisdiction to proceed 
in the action. 


a 


. Appeal and Error § 21— 


An exception to an order or judgment upon facts found presents only the 
questions whether the facts found support the judgment and whether error 
of law appears on the face of the record. 


Appa, by plaintiff from Seawell, J., at Regular November Civil 
Term, 1956, and December Criminal Term, 1956, of Waxkr. 
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Civil action by plaintiff wife for absolute divorce on the ground of 
two years separation. 

The defendant filed answer admitting all the material allegations of 
the complaint and simultaneously filed a petition in the cause under 
G.S. 50-18, demanding custody of the three and one-half year old child 
of the marriage, Richard Allen Cox, then in the custody of the plain- 
tiff mother. 

Thereafter, on 21 November, 1956, the plaintiff obtained from the 
Clerk of the Superior Court a judgment of voluntary nonsuit. To the 
entry of this judgment the defendant excepted and appealed to the 
Superior Court. When the appeal came on for hearing before Judge 
Seawell at the Regular November Civil Term, 1956, these facts were 
found by him: that pursuant to the defendant’s petition for custody, 
hearings were held before him on 17 October and 15 November, 1956; 
that on the latter date the judge intimated the nature of his decision 
as to custody of the child and directed that all affidavits in the cause 
be filed with the court not later than the following Monday, 26 Novem- 
ber, 1956; that in the interim, on 21 November, 1956, the judgment of 
voluntary nonsuit was entered by the clerk. Judge Seawell concluded 
and adjudged that the plaintiff had no right to submit to a voluntary 
nonsuit and that the clerk was without authority to enter the judgment 
dismissing the action. The decree was entered 28 November, 1956, 
vacating the judgment of nonsuit, restoring the case to the civil issue 
docket, and continuing the custody hearing until Monday, 3 Decem- 
ber, 1956. 

To the entry of the foregoing order the plaintiff excepted and in 
open court gave notice of appeal to the Supreme Court. Appropriate 
appeal! entries were signed by Judge Seawell. 

At the appointed time for the further hearing on Monday, 3 Decem- 
ber, 1956, the attorney for the plaintiff appeared and presented a letter 
to Judge Seawell advising him that the plaintiff would not participate 
in any further custody hearings ‘‘other than to take exception to and 
note an appeal from any order entered in the cause pending the dispo- 
sition of her appeal from the order of November 28, 1956.” Thereupon 
no hearing was held on 3 December, 1956. 

Thereafter, on 4 December, 1956, Ray W. Cox instituted in the 
Superior Court of Wake County an action against Bettie Powell Cox 
for absolute divorce on the ground of two years separation, and therein 
filed his petition praying for custody of the infant child. Notice was 
served on Bettie Powell Cox that a hearing with respect to custody 
would be held on 11 December, 1956. When this, the new companion 
cause, came on for hearing, as scheduled, the attorney for Bettie Powell 
Cox, having previously filed a plea in abatement, requested that the 
court hear this plea, and the attorney for Ray W. Cox requested that 
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he be given time in which to file answer to the plea. Thereupon the 
court entered an order allowing the attorney for Ray W. Cox until 
10 January, 1957, to answer the plea in abatement and continued the 
hearing thereon until after the filing of answer. The court, with a view 
of going forward in the meantime with the custody hearing, called upon 
the parties to submit in the action of Bettie Powell Cox v. Ray W. Cox, 
and in the companion action of Ray W. Cox v. Bettie Powell Cox, such 
affidavits with respect to the custody of the infant child as the parties 
deemed proper. The attorney for Bettie Powell Cox announced he 
would not file any affidavits. The attorney for Ray W. Cox proceeded 
to file affidavits with the court as to character and reputation of both 
parties. , 

Upon the affidavits so submitted and upon the pleadings in the cause, 
the court found facts and entered judgment, dated 13 December, 1956, 
awarding custody of the child to the mother, subject to part-time cus- 
tody of the father for short designated periods. 

To the entry of the foregoing judgment the plaintiff in apt time noted 
her exception, and after giving the statutory notice appealed to the 
Supreme Court. Supersedeas was entered pending appeal. 


Ehringhaus & Ellis for plaintiff, appellant. 
Emanuel & Emanuel for defendant, appellee. 


JoHNnson, J. When a divorce action is instituted, jurisdiction over 
the custody of the children born of the marriage vests exclusively in 
the court before whom the divorce action is pending and becomes a 
concomitant part of the subject matter of the court’s jurisdiction in the 
divorce action. G.S. 50-13. Reece v. Reece, 231 N.C. 321, 56 S.E. 2d 
641; Hobbins v. Robbins, 229 N.C. 430, 50 S.E. 2d 1838; Winfield v. 
Winfield, 228 N.C. 256, 45 S.E. 2d 259; Story v. Story, 221 N.C. 114, 
19 S.E. 2d 136. 

Therefore, when the plaintiff wife instituted the instant action for 
divorce, the court became vested in this action with exclusive jurisdic- 
tion to enter orders respecting the care and custody of the infant child. 
This phase of the court’s jurisdiction was properly activated when the 
defendant filed his petition in the divorce cause praying the court for a 
determination of his custodial rights with respect to the child. Reece 
v. Reece, supra. 

The defendant in petitioning for the custody of the child was seeking 
affirmative relief of a substantial nature. This being so, was it within 
the power of the clerk to divest the Superior Court of its jurisdiction 
by allowing the plaintiff to submit to a voluntary nonsuit during the 
course of the hearings and while the issue of custody was in fiert before 
the presiding judge? We think not. 
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In MelIntosh, North Carolina Practice and Procedure, Second Edi- 
tion, Section 1645, the principle applied in numerous authoritative 
decisions of this Court is well stated as follows: 


“While the plaintiff may generally elect to enter a nonsuit, ‘to 
pay the costs and walk out of court,’ in any case in which only his 
cause of action is to be determined, although it might be an advan- 
tage to the defendant to have the action proceed and have the con- 
troversy finally settled, he is not allowed to do so when the defend- 
ant has set up some ground for affirmative relief or some right or 
advantage of the defendant has supervened, which he has the right 
to have settled and concluded in the action.” 


See also: Bolich v. Ins. Co., 206 N.C. 144, 173 S.E. 320; Gatewood v. 
Leak, 99 N.C. 363, 6S8.E. 706; Bynum v. Powe, 97 N.C. 374, 2 S.E. 170. 
We are constrained to the view that the defendant was entitled as a 
matter of right to have his claim for affirmative relief settled and con- 
cluded in this action. The court below correctly so ruled in its order 
of 28 November, 1956. The plaintiff’s exception thereto is without 
merit. , 

We have not overlooked the decision in Caldwell v. Caldwell, 189 
N.C. 805, 128 S.E. 329, which may well have been interpreted by the 
plaintiff’s counsel and by the clerk as authorizing the nonsuit. How- 
ever, our study of the decision leaves the impression it is factually 
distinguishable and does not control the instant case. 

The next question for decision is whether Judge Seawell’s order va- 
eating the clerk’s Judgment of nonsuit was immediately appealable. 
Not every order or judgment of the Superior Court is immediately 
appealable to the Supreme Court. The statute, G.S. 1-277, regulates 
the practice in respect to when an order or decree is subject to imme- 
diate review. This statute as construed and applied by numerous deci- 
sions of the Court is well analyzed and explained in detail by Ervin, J., 
in Veazey v. Durham, 231 N.C. 357, 57 S.E. 2d 377. It would serve no 
useful purpose to restate here the various propositions there elucidated. 
For the purpose of this hearing it 1s enough to say that as a general 
rule “orders and judgments which are not final in their nature, but leave 
something more to be done with the case, are not immediately review- 
able. The remedy is to note an exception at the time, to be considered 
on appeal from final judgment.” McIntosh, North Carolina Practice 
and Procedure, Second Edition, Section 1782 (3). 

Numerous authoritative decisions of this Court hold that a refusal 
of a motion to dismiss is not a final determination within the meaning 
of the statute and is not subject to appeal. Johnson v, Pilot Life Ins. 
Co., 215 N.C. 120, 1 S.E. 2d 381; Clements v. Southern Ry., 179 N.C. 
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225, 102 S.E. 399; Plemmons v. Southern Improvement Co., 108 N.C. 
614, 13 S.E. 188. 

The ruling from which the plaintiff attempted to appeal was the same 
in legal effect as if the plaintiff’s motion for dismissal as of voluntary 
nonsuit had been made in the first instance before Judge Seawell and 
by him refused. We conclude, therefore, that the Judge’s order revers- 
ing the clerk’s nonsuit was not appealable. The attempted appeal was 
a nullity, notwithstanding the Judge signed the appeal entries appearing 
of record. Veazey v. Durham, supra. 

The decision in Bailey v. McPherson, 233 N.C. 231, 63 S.E. 2d 559, 
and the other cases cited by the plaintiff, wherein the lower court be- 
came functus officio pending appeal, are factually distinguishable. 
Here, then, there was no interruption in the court’s jurisdiction to hear 
and determine the question of custody. The hearing was concluded and 
judgment was entered 13 December, 1956. The only exceptions brought 
up for review are the exceptions to the order dated 28 November, 1956, 
and the judgment of 13 December, 1956. These present only questions 
whether the facts found support the decrees and whether error of law 
appears upon the face of the record. Goldsboro v. R. R., ante, p. 101; 
Weddle v. Weddle, ante, p. 336. The findings of fact made by the 
court below support the decrees and no error appears on the face of the 
record. Both decrees will be upheld. 

Affirmed. 


RAY W. COX vy. BETTIE POWELL COX. 
(Filed 28 June, 1957.) 


Abatement and Revival § 5— 


A plea in abatement for pendency of a prior action between the parties 
is a plea in bar, and the court must dispose of such plea before considering 
other matters in issue. 


AprraL by defendant from Seawell, J., in Chambers at December 
Criminal Term, 1956, of Waxes. 


Ehringhaus & Ellis for defendant, appellant. 
Emanuel & Emanuel for plaintiff, appellee. 


Jounson, J. This is a companion case of Cox v. Cox, involving the 
same parties, this day decided in an opinion filed contemporaneously 
herewith. In the companion case the wife is suing the husband for 
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divorce on the ground of two years separation. In the instant case the 
husband is suing the wife for divorce on the same ground. The imme- 
diate controversy in both cases relates to the custody of the infant 
child of the marriage, Richard Allen Cox. All the essential facts are 
set out in the opinion in the companion case. In that case the wife 
noted an appeal to this Court from Judge Seawell’s order of 28 Novem- 
ber, 1956, vacating the clerk’s previous judgment of voluntary nonsuit 
entered while the custody hearings were in progress. Thereafter the 
husband instituted this action on 4 December, 1956, and filed petition 
in the cause, similar to his petition in the companion case, praying the 
court to determine the custody of the child. The hearings were then 
resumed. Judge Seawell treated the hearings as being held in both 
eases. He acted on the theory that the attempted appeal in the com- 
panion case, being from a nonappealable interlocutory order, was a 
nullity. But to guard against the eventuality of error in this respect, 
the further hearings were treated as being held in both cases, and when 
the hearings were over he entered judgments, in substance precisely 
alike, dated 13 December, 1956, in each case, awarding custody of the 
child to the mother, with part-time privileges to the father. 

Meanwhile, as soon as the second case was instituted by the husband, 
the wife filed a plea in abatement asking dismissal on the ground that 
another action was pending involving the same subject matter between 
the same parties. The wife requested that this plea be heard before 
the petition for custody. The request was denied, and the hearing on 
the plea in abatement was continued until after 10 January, 1957, to 
allow the husband to answer the plea. The wife did not participate 
in any of the further hearings respecting custody. However, she ex- 
cepted to the judgment as entered and appealed. This is the only 
exception brought up with the appeal. We treat the exception as chal- 
lenging the correctness of the court’s refusal to hear the plea in abate- 
ment before going forward with the hearing on custody. The challenge 
will be sustained. The plea in abatement was a plea in bar. The court 
should have disposed of it before hearing the custody case on its merits. 
For this oversight the judgment as rendered in this case must be 
vacated. It is so ordered. Decision here in nowise affects the validity 
of the judgment rendered in the companion case. 

Reversed. 


534 IN THE SUPREME COURT. (246 


PHILYAW VU. KINSTON,. 


THELMA J. PHILYAW, ADMINISTRATRIX OF WOODROW PHILYAW, 
DECEASED, v. THE CITY OF KINSTON, a MUNICIPAL CORPORATION. 


(Filed 28 June, 1957.) 
1. Death § 3— 
In an action for wrongful death, plaintiff has the burden of establishing 
that defendant was guilty of a negligent act or omission, and that such act 
or omission was the proximate cause of the death of decedent. 


2. Negligence § 9—. 
Foreseeability of injury is a requisite of proximate cause. 


8. Electricity § 7-— 

The maintenance of high tension wires by a corporation engaged in the 
distribution of electricity is not wrongful, and its duty to insulate such 
wires and place warning signs thereof is limited to places where, in the 
exercise of ordinary prevision, the electric company could foresee that 
persons might come in contact therewith in the course of their legitimate 
pursuits of work, business, or pleasure. 


4. Same—~Evidence held insufficient to show that defendant could have rea- 
sonably foreseen that building would be constructed in proximity to its 
transmission Line. 


The evidence tended to show that a workman was electrocuted in the 
course of his employment when he stood up after sawing rafters of the roof 
of the building under construction, and came in contact with high tension 
wires some four or five feet above the height of the roof. There was no 
evidence that the municipality maintaining the wires was given notice of 
the construction of the building in proximity to the wire by either the 
owner or contractor or other person, except in the application for building 
permit which gave the location and dimensions of the building but revealed 
no data in reference to the location and proximity of the city electric lines. 
Held: The evidence fails to disclose facts sufficient to charge defendant city 
with notice that someone might erect a building under and up to its trans- 
mission line, and therefore, the death of intestate was not within the 
reasonable foresight of defendant, and nonsuit was proper. | 


AppEaL by plaintiff from Parker, J., at September 1956 Civil Term 
of LENOIR. 

Civil action to recover damages for alleged wrongful death of intes- 
tate of plaintiff. 

The case on appeal shows substantially the following: The allega- 
tions of negligence on the part of defendant, and the defendant’s denial 
of the allegations thereof, and defendant’s allegations of contributory 
negligence on the part of plaintiff’s intestate are set forth in the plead- 
ings filed. 

In substance plaintiff alleges negligence on the part of defendant in 
the maintenance of an electric line over which high voltage current was 
being transmitted in close proximity to a building under construction 
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just outside the corporate limits of said city,—the allegation being to 
the effect that defendant had notice of the fact that the building was 
under construction; that its said electric light line was so located as to 
pass within about four feet of the southeast corner of said building; 
and that it failed to notify plaintiff’s intestate and others employed in 
the construction of said building of the danger incident to the presence 
of the said line—the same being uninsulated and carrying high voltage. 

On the other hand, defendant, in substance, denied the material alle- 
gations of plaintiff, and affirmatively alleges that plaintiff’s intestate 
knew, or in the exercise of ordinary diligence should have known, of 
the danger incident to the presence of its electric line, extending over 
the roof and across the southeast corner of the said building, and pleads, 
as proximate cause, intervening acts of negligence on part of George 
DuBose, the contractor. 

Upon trial in Superior Court evidence offered by plain. as shown 
in the case on appeal tends to show substantially the following: W. I. 
Herring let contract to George DuBose, general contractor, to construct 
on his land, a little less than one mile from the limits of the city of 
Kinston, a new one-story building, 120 x 124 feet, to connect with the 
building already there, facing Highway 258. The corners for this 
building were laid off and staked. As so staked it was ascertained later 
that an electric line of the city of Kinston carrying two wires was over 
the southeast corner of the new building. The wires on this line were 
about 25 feet above the ground level. The edges of the rafters at the 
southeast corner of the wall of the building were to be about 20 feet 
high. When the walls were constructed the wires on the line were about 
4 or 5 feet above, and about 2 feet over the wall at the southeast corner. 
The contractor expressly stated that he made no request of the city of 
Kinston either to remove the line or to cut off the current, and there is 
no evidence that anyone else did, or that the city of Kinston had any 
knowledge thereof. 

On 10 June, 1954, about 5 o’clock, quitting time, Woodrow Philyaw, 
plaintiff’s intestate, standing on the wall of the building sawing off 
rafters at or near the southeast corner, raised up and came in contact 
with one of the wires on this city electric line, and was electrocuted. 

Plaintiff offered in evidence the application made by the contractor 
to the city inspector for a building permit, and a permit, issued to 
construct such building on Highway 258, to be erected in accordance 
with the ordinances of the city of Kinston and the general building laws 
of the State, and to be used for a warehouse. The contractor did not 
have a set of plans for the building, but did have a plat plan showing 
the size of the building. Neither the application nor the permit re- 
vealed any data in reference to the location and proximity of the city 
electric lines to the building. There 1s evidence that the wires on this 
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particular electric line of the city of Kinston were uninsulated, and 
that there were no signs posted at or near the premises to indicate the 
voltage of electric current that was being carried over these wires. 

W.1I. Herring testified that he had not given any thought, or noticed 
that the city of Kinston’s high-powered voltage transmission line was 
there until the next morning after Philyaw had his accident. Too, the 
contractor testified that he did not discover any transmission lines of 
the city of Kinston in close proximity to the building until the night of 
the accident; but did discover the next morning the city line that crosses 
the corners of the building where Philyaw was electrocuted. The fore- 
man in charge of the work for the contractor testified that he first 
noticed the presence on or near the building of the city’s electric line 
about three minutes after Philyaw was struck,—that he had not before 
that time seen the wires across the premises. Several of the workmen 
on the building testified to seeing the wires and being aware of the fact 
that they were over the building. 

One Westbrook testified that he and Philyaw were working as a team, 
he marking the rafters and Philyaw coming behind with a scale saw 
and cutting them off. He said that he had noticed the distance of the 
wires from the roof of the building enough to be cautious on that corner 
and did not stand up on the rafters “as we normally would.” 

And there is evidence that Philyaw was about six feet tall; that he 
was an experienced carpenter; and that in connection with his work 
it is a fact that he used electric equipment, and had been accustomed 
to use, and used electric equipment for a period of time. 

The general contractor carried Workmen’s Compensation insurance 
and made a report of the accident to the North Carolina Industrial 
Commission, and compensation has been paid to the injured employee 
as provided in the Workmen’s Compensation law; and it is not denied 
that a period of more than six months had elapsed subsequent to the 
death of plaintiff’s intestate, and prior to the institution of this action, 
during which period neither the said George DuBose, as employer of 
plaintiff’s intestate, nor United States Fidelity & Guaranty Company, 
his insurance carrier, had instituted an action for or on behalf of or 
jointly with the plaintiff for recovery of damages based upon alleged 
negligence on the part of the defendant. 

At close of plaintiff’s evidence, defendant moved for judgment as of 
nonsuit. The motion was allowed. Plaintiff excepted thereto, and, 
from judgment in accordance therewith, appeals to the Supreme Court 
and assigns error. 


Whitaker & Jeffress, Larkins & Brock, and Jones, Reed & Griffin for 
Plaintiff Appellant. 
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Edmundson & Edmundson and George B. Greene for Defendant 
Appellee. 


WINBORNE, C. J. The pivotal question here 1s whether judgment as 
of nonsuit was proper upon the evidence offered, taken in the light most 
favorable to plaintiff. Well settled principles, appropriate to the factual 
situation, require an affirmative answer. See Mintz v. Murphy, 235 
N.C, 304, 69 S.E. 2d 849; Pugh v. Power Co., 237 N.C. 693, 75 S.E. 2d 
766; Davis v. Light Co., 238 N.C. 106, 76 S.E. 2d 378; Alford v. Wash- 
ington, 238 N.C, 694, 78 S.E. 2d 915, and cases cited, and many others. 

“Tn action for death by wrongful act based on negligence, the burden 
rests on the plaintiff to produce evidence sufficient to establish the two 
essential elements of actionable negligence, namely: (1) That the 
defendant was guilty of a negligent act or omission; and (2) that such 
act or omission was the proximate cause of the death of the decedent.” 
Davis v. Light Co., supra. | 

Too, it is well settled in this jurisdiction that foreseeability of jury 
is a requisite of proximate cause. Davis v. Light Co., supra, and cases 
cited. 

And if it be conceded that the city of Kinston were negligent in 
maintaining an electric line of uninsulated wires, as alleged, it is appar- 
ent from the evidence that the injury to and death of plaintiff’s intestate 
was independently and proximately produced by the wrongful act, 
neglect or default of an outside agency or responsible third person. 
Smith v. Sink, 211 N.C. 725, 192 S.E. 108; see also Alford v. Washing- 
ton, supra, and cases cited. 

Moreover, we find it stated in 18 Am. Jur. 491-2, subject Electricity, 
Sec. 97, as quoted in Mintz v. Murphy, supra, and Alford v. Washington, 
supra, “That the duty of providing insulation should be limited to those 
points or places where there is reason to apprehend that persons may 
come in contact with the wires, is only reasonable. Therefore the law 
does not compel companies to insulate . . . their wires everywhere, but 
only at places where people may legitimately go for work, business, or 
pleasure, that is, where they may be reasonably expected to go. The 
same rule applies with equal, if not greater, force in regard to placing 
warning signs.” This principle is also recognized by this Court in 
Ellis v. Power Co., 193 N.C. 357, 137 S.E. 163. 

The mere maintenance of high tension transmission line is not 
wrongful, and in order to hold the owner negligent, where an injury 
occurs, he must be shown to have omitted some precaution which he 
should have taken. Am. Jur. 490, Electricity, Sec. 96. 

In the case in hand there would have been no injury to plaintiff’s 
intestate but for the intervening wrongful act, neglect or default of 
those in control of constructing the building under and in close prox- 
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imity to the electric line, without notice to the city. And surely the 
city of Kinston was not charged with duty of foreseeing that such 
would be done. The evidence does not disclose facts sufficient to charge 
the defendant with notice that someone might erect a building under 
and up to its transmission line. In consequence injury to and death of 
intestate was not within the reasonable foresight of defendant. Davis 
v. Inght Co., supra, and cases cited. 

Other assignments of error have been considered, and prejudicial 
error 1s not found. 

Affirmed. 


BILLIE JAMES BARBEE v. THOMAS O. PERRY anp Wire, HAZEL PERRY. 


(Filed 28 June, 1957.) 
Automobiles § 42k— 


Evidence tending to show that plaintiff attempted to cross the street 
between intersections where there was no marked crosswalk, that he saw a 
car approaching from his right traveling at a lawful speed in its proper 
lane, that plaintiff, notwithstanding, continued on his way and speeded up 
a little bit because he wanted to cross in front of the oncoming car, and 
was struck by the car just before he reached the far curb, is held to dis- 
close contributory negligence on his part barring recovery as a matter 
of law. 


JOHNSON, PARKER, and Bossitt, JJ., dissent. 


APPEAL by plaintiff from McKeithen, Special J., at November 1956 
Civil Term of DuRHAM. 

Civil action to recover for personal injury resulting from alleged 
actionable negligence of defendants. 

The case on appeal discloses that the occurrence out of which this 
action arises took place on Geer Street in the city of Durham. This 
street runs in general east-west direction, and is 28 feet wide and is 
straight in both directions from point in question. 

Plaintiff, as witness for himself, gave this narrative: (Direct exam- 
ination) “On November 16, 1951, I was working at Weeks Motor 
Company ... onthe north side of Geer Street. The used car lot is on 
the south side of Geer Street. I was working over there ... in the 
used car lot—Well, they had a repossessed automobile over there... 
and they wanted me to go over and start it and I went over...I 
carried a bottle of gas over .. . I took the gas to pour im the carburetor 
because the car had set there a while. I found that the battery was 
dead on it and started back to get someone to carry a battery over 
there. I carried the gas back with me because that was orders we had 

. never to leave any setting on the used car lot. 
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“The first thing I did, I walked out to the curb there and looked to 
the left to see if there was anyone coming that way, and I looked up 
to the right then, took a step out, looked back to the left. I glanced 
back up to the right there and seen a car that was coming. It was 
something about 300 feet up the street, and I proceeded to go on across 
there and I looked back the next time after I got about middle way and 
it was somewhere, I would say, in the neighborhood of about 200 feet 
down the street there. The car was going west. I started on across 
going to the north side of the street . . . I never completed it... I 
got to the north curb and started to make a complete step. In other 
words, had my right foot placed on the curb when something hit my 
left leg on the inside just above the ankle in there, and turned me right 
around and I went up in the air. When I came down that’s the last of 
it till after about four or five days. Well, it was about six days before I 
came to my senses like I ought to . . . I didn’t hear any horn or any- 
thing of that sort. No, sir, no cross walk anywhere along there... I 
had a broken left leg, etc.” 

And on cross-examination plaintiff, after describing the locale, testi- 
fied: ‘This happened between 1:30 and 1:55. The weather was clear, 
it was in the daytime, and the street was dry . . . There was no ob- 
struction at all in Geer Street anywhere along there to obstruct my 
view of an automobile coming from the east on Geer Street .. . I had 
been over to the used car lot a dozen times that morning . . . There 
were no lines, either solid or dotted . . . for walking across Geer Street 
anywhere between Madison Street and Rigsbee Avenue ... Rigsbee 
Avenue does not cross Geer Street, but if the line of Rigsbee Avenue 
were extended to the north side the Weeks Motor Shop is west of where 
Rigsbee Avenue would come into Geer Street . . . I attempted to cross 
Geer Street in the middle of the block, or near the middle . . . because 
it was more convenient going back. I was going to Weeks Motor 
Company, which is west of Rigsbee Avenue. 

“When I started back to the shop ... when I got to the curb on 
the south side of Geer Street after coming out of the used car lot, I 
stopped. I looked to my left, that is, down the street toward the west. 
I did not see anything coming up the street from the west. I then 
looked to the east. I saw a car up at the school house about two blocks 
away. I glanced back to the left. The car was 300 feet or better away 
when I was standing on the curb. 

“T took a step out from the curb, glanced to the left and glanced back 
at that car, which was on my right and coming in my direction. The 
second time I glanced I was one step from the curb on the south side of 
Geer Street, and I would say that the car was about 275 feet up to the 
right on Geer Street when I looked back, 250 to 275 feet, then I walked 
on out in the street. The first time I looked at the car I was on the 
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curb. The second time I looked at it I was one step from the curb, and 
I would say .. . it was about 200 feet. The only time between the 
first time and the second time I looked was the length of time it took 
me to take one step off the curb, and I kept walking... right on 
across the street . . . I did not stop when I got to the middle of the 
street. When I got to the middle of the street I looked back up to the 
right... the car was about 150 feet away from me .. . I just kept 
walking right on across the street . . . toward the north side . . . The 
car was coming toward me on its right-hand side of the north side of 
the street . . . I never saw the car again after I saw it 150 feet away 
from me. I went right on to the curbing then. I didn’t look at it any 
more after I saw it 150 feet away. The car was coming toward me, it 
was traveling in its proper lane or the north lane of Geer Street. I 
didn’t see the car any more from the time I was half-way in the street 
until I was struck when I was stepping on the curbing .. . I walked 
in front of the lane in which the car was traveling .. . 

“After I seen the car when I was in the middle of the street, I sort of 
stepped up and speeded up a little bit and then went on across .. . I 
hurried up a little because I wanted to get across in front of the oncom- 
ingcar...” 

Again referring to Mrs. Perry, plaintiff testified: ‘I wouldn’t say 
she was violating any speed law .. . There was nothing to keep me 
from seeing her, or her from seeing me.”’ 

The witness Sam L. Holder testified that he saw the collision between 
Billie Barbee and a motor vehicle; that from where he was it was about 
160 feet, and that the car was being driven within 12 inches of the curb. 

Defendants, reserving exception to the overruling of their motion for 
judgment as of nonsuit when plaintiff concluded the offering of testi- 
mony, offered evidence tending to wholly controvert the plaintiff’s 
theory as to how the collision took place, and rested their case. Plain- 
tiff offered other witnesses. Then both plaintiff and defendants rested. 
Thereupon defendants renewed their motion for judgment as of nonsuit. 
The motion was allowed. And to judgment signed in accordance there- 
with, plaintiff excepted and appeals to the Supreme Court, and assigns 
error. 


Arthur Vann for Plaintiff Appellant. 
Bryant, Lipton, Strayhorn & Bryant for Defendants Appellees. 


WINBORNE, C. J. The sole assignment of error presented on this 
appeal, other than those relating to exceptions to formal matters, is 
based upon exception to the action of the trial court in granting de- 
fendants’ motion for judgment as of nonsuit. 
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In this connection, if it be conceded that the evidence shown in the 
case on appeal, taken in the light most favorable to plaintiff, as 1s done 
in considering its sufficiency to take the case to the jury on the issue as 
to negligence of defendants, as alleged in the complaint, the testimony 
of plaintiff clearly shows that he failed to exercise reasonable care for 
his own safety, under the circumstances, that is, that he was negligent, 
as a matter of law, and that such negligence contributed to, and was a 
proximate cause of any injury he sustained. Tysinger v. Coble Dairy 
Products, 225 N.C. 717, 36 S.E. 2d 246; Garmon v. Thomas, 241 N.C. 
412, 85 8.E. 2d 589. | 

It is provided by statute, G.S. 20-174(a) that “Every pedestrian 
crossing a roadway at any point other than within a marked crosswalk 

. Shall yield the right of way to all vehicles upon the roadway.” 
Here, though plaintiff saw defendant’s automobile approaching, he con- 
cedes that in operating the automobile feme defendant was not violat- 
ing any speed law, and was traveling in the proper lane. And, using 
plaintiff’s language, he “‘speeded up a little bit and then went on across.” 
He said “I hurried up a little bit because I wanted to get across in 
front of the oncoming car.” Such conduct is not in keeping with the 
rule of the prudent man. He took his chance, and lost. 

Hence the judgment as of nonsuit was properly entered, and is 

Affirmed. 


JOHNSON, Parker, and Bosairt, JJ., dissent. 


J. HERMAN DENNING, ADMINISTRATOR OF LUTHER SHELTON DENNING, 
DECEASED, v. GOLDSBORO GAS COMPANY; TOWN AND COUNTRY 
GAS COMPANY; CITY OF GOLDSBORO; EDWARDS AND JERNIGAN 
FURNITURE COMPANY. 


(Filed 28 June, 1957.) 


Municipal Corporations § 12—~ 
In the granting of a franchise to a public utility to operate a system for 
furnishing gas for cooking and heating to residents of the municipality, 
the municipality exercises a governmental function, and may not be held 
liable in tort to a person injured by a gas explosion, even if it be conceded 
that the city were negligent in continuing the franchise after the pipe lines 
and equipment of the licensee had become defective. G.S. 160-2(6). 


AppraL by plaintiff from Parker, J., at August-September 1956 Civil 
Term of Wayne. 
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Civil action to recover damages for alleged wrongful death of. plain- 
tiff’s intestate, Luther Shelton Denning, heard upon demurrer ore tenus 
of the defendant, City of Goldsboro. 

Briefly stated, plaintiff alleges in his complaint that Luther Shelton 
Denning came to his death on 12 April, 1954, at a point in an alleyway 
along the western boundary of the store and as he left the store of 
Edwards & Jernigan Furniture Company, “by reason of an explosion 
that originated from gas that had escaped from the mains and pipes, 
into the pit or basement under the store of Edwards & Jernigan Furni- 
ture Company, Inc., and which had extended under the alleyway afore- 
mentioned” in the complaint, through negligence of defendants. 

Plaintiff also alleges that the Goldsboro Gas Company, Inc., is and 
on 12 April, 1954, was a public service corporation, duly organized 
under the laws of the State of North Carolina, with its principal office 
and place of business in Goldsboro, Wayne County, North Carolina; 
that it had been granted by the City of Goldsboro a franchise to dis- 
tribute and sell gas for cooking and heating in the city; and that for 
many years prior to said date, as a public service corporation, it had 
been operating in distribution of manufactured gas by means of pipes 
and conduits to sell and deliver same to householders and businesses 
and people of said city. 

The grounds of the demurrer are that the complaint does not state a 
cause of action against the defendant in that: “1. It alleges no negli- 
gence on the part of this defendant or any breach of duty owed by this 
defendant to the plaintiff’s intestate. | 

‘2. It alleges no wrongful act or conduct on the part of this defend- 
ant which was a proximate cause of, or in any manner contributed to, 
the injury and death of the plaintiff’s intestate. 

‘3. It appears upon the face of the complaint that such cause of 
action, if any, as is alleged against this defendant is within the govern- 
mental immunity of this defendant as a municipal corporation and, 
hence, this defendant is not liable in damages therefor.” 

The demurrer was sustained, and defendant City of Goldsboro was 
dismissed as a party to the action. Plaintiff excepts to and appeals to 
Supreme Court from judgment in accordance therewith, and assigns 
error. 


J. Faison Thomson & Son for Plaintiff Appellant. 
Edwin C. Ipock and James N. Smith for Defendant Appellee. 


WINBORNE, C. J. This is the question presented on this appeal: Is 
there error in the ruling of the trial court in sustaining demurrer to the 
complaint, and dismissing the action as to defendant City of Goldsboro? 
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Admitting the truth of the allegations of fact set forth in the com- 
plaint, as well as relevant inferences of fact reasonably deducible there- 
from, but not conclusions of law alleged, as is done in testing the 
sufficiency of the complaint to state a cause of action against defendant, 
challenged by demurrer, this Court 1s of opinion, and concurs in the 
ruling of the trial court, to the effect that the complaint fails to state 
a cause of action against the defendant City of Goldsboro, a municipal 
corporation, by authority of whose governing body franchise was 
granted extending to Goldsboro Gas Company, Inc., a public service 
corporation, the right to distribute and sell within the city gas for 
cooking and heating purposes. 

A city or town is authorized by statute, G.S. 160-2(6) to grant upon 
reasonable terms franchises to public utilities, not to exceed the period 
of sixty years, unless renewed at the end of period granted. 

The exercise of such authority by the governing body of a city or 
town is a governmental function, for which the city or town may not 
be held liable in damages unless made so by statute. MclIlhenney v. 
Wilmington, 127 N.C. 146, 37 S.E. 187; Clinard v. Winston-Salem, 178 
N.C. 356, 91 S.E. 1039, and numerous other cases. 

Indeed when the officers are discharging a governmental duty, or 
acting in a matter committed to their discretion the municipality is 
not liable. 

In the Clinard case, supra, this Court quoted with approval and as 
accordant with law of this State, decision in Burford v. Grand Rapids, 
53 Mich. 98, in which Judge Cooley said that the decision of the town 
authorities had been “made in the exercise of its power in its discre- 
tionary and governmental field over a subject confided by the State to 
its judgment, and is presumptively correct. But whether correct or 
not, no appeal from the judgment to court and jury has been provided 
for, and, therefore, none can be had. An indirect appeal by suit against 
the city to establish a liability against it for an erroneous legislative 
determination is not only not provided for, but it would be opposed to 
a principle as well settled and as familiar as any in government.” 

The gravamen of plaintiff’s complaint against the city of Goldsboro 
is that in granting extension and renewal of franchise to the Goldsboro 
Gas Company, Inc., a public service corporation, to operate the gas 
system then existent, the city acted “carelessly and negligently,” and 
its action was unlawful for that: “Defendant Goldsboro Gas Company, 
Inc., had on December 31, 1946, purchased from the Tidewater Power 
Company and had become the owner of the entire equipment, pipe lines, 
and other things of value of the Tidewater Power Company, Inc. . . .”; 
and “that at the time Goldsboro Gas Company, Ine., purchased and 
began to operate the pipe lines and to furnish gas for cooking and 
heating to residents of Goldsboro, the pipe lines and equipment were 


544 IN THE SUPREME COURT, [246 


CoLiins v. Gas Co. 


more than forty years old . . . were worn, their joints loose and given 
to leakage, holes and other defects throughout the system; that elec- 
trolysis had caused a general deterioration of the mains; and that these 
lines with all of these defects, extended underground through the streets 
and alleyways of the city of Goldsboro” and “constituted a great and 
continuous hazard to those using the said streets . . .” 

Even so, the city would not be liable in damages for the acts of the 
city officials extending and renewing franchise to operate such system. 
In the Clinard case, supra, where officials had refused to grant license 
for the erection of a building, a governmental function, this Court de- 
clared: “If the officials charged with the exercise of the duty should 
have corruptly or oppressively refused the license asked, an action 
might have been laid against them individually” ... “the city, even 
in that event, would not be liable in damages for such conduct on the 
part of its officials.” The Court said “These principles are elementary 
law, and need not be reiterated.” 

The judgment below is 

Affirmed. 


JESSE L. COLLINS, ApMINIsTRATOR oF EUNICE COLLINS SMITH, v. 
GOLDSBORO GAS COMPANY; TOWN AND COUNTRY GAS COMPANY 
and THE CITY OF GOLDSBORO. 


(Filed 28 June, 1957.) 


AppgEAL by plaintiff from Parker, J., in Chambers at August-Septem- 
ber Term 1956 of Wayne. 

Civil action to recover damages for alleged wrongful death of Eunice 
Collins Smith, the intestate of plaintiff, heard in Superior Court upon 
demurrer ore tenus of the City of Goldsboro which was sustained, and 
the action dismissed as to the City of Goldsboro. 

Plaintiff excepts to the judgment entered to that effect, and appeals 
to Supreme Court and assigns error. 


J. Faison Thomson & Son and F. Ogden Parker for Plaintiff Appel- 
lant. 


Edwin C. Ipock and James N. Smith for Defendant Appellee. 


Per CuriAM. This is companion case to No. 307,—opinion in which 
is rendered contemporaneously herewith. The main difference is in the 
fact that here it is alleged that the plaintiff’s intestate was an employee 
of Edwards & Jernigan Furniture Company, Inc., in the performance 
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of her duties in the store at the time of the explosion, as result of which 
she was injured and killed. The principles applied in that case are 
applicable to and control decision here. 

Affirmed. 


A. W. ARCHER, a Taxpayer or CLEVELAND COUNTY, on BEHALF or HimM- 
SELF AND ALL OTHER TAXPAYERS OF CLEVELAND COUNTY, v. Z. V. 
CLINE, CuarrMan ; KNOX SARRATT, F. L. ROLLINS, JOHN D. WHITE, 
ann H. B. BUMGARDNER, Memsers, BOARD OF COMMISSIONERS 
FOR CLEVELAND COUNTY, NORTH CAROLINA. 


(Filed 28 June, 1957.) 
Appeal and Error § 6-— 


Where it is made to appear on appeal that the election sought to be 
restrained had been held pending plaintiffs’ appeal from order denying 
injunctive relief, the appeal must be dismissed as presenting only a moot 
question. 


AppkAL by plaintiff from Froneberger, J., resident of 27th Judicial 
District, in Chambers—C.LEvELAND County, North Carolina, 26 April, 
1957. 

Civil action upon complaint of plaintiffs, seeking to enjoin defend- 
ants, as the Board of Commissioners of Cleveland County, North Caro- 
lina, from proceeding with election on questions of proposed issuance 
by said county of (1) $310,000 Water Bonds, and (2) $105,000 Sanitary 
Sewer Bonds pursuant to County Finance Act, as amended by act of 
the 1957 Session of the General Assembly of North Carolina, entitled: 
“An Act AMENDING THE CounTy Finance Act TO AUTHORIZE THE 
IssuANCE oF BonpDs BY COUNTIES FOR WATER SYSTEMS AND SANITARY 
SEWER SYSTEMS AND FIXING THE Maximum Marurirtigs oF Sucu Bonps, 
AND AMENDING SECTION 153-9 oF THE GENERAL STATUTES TO AUTHORIZE 
CounTIES TO ACQUIRE, CONSTRUCT, OPERATE, LEASE AND DISPOSE OF 
Water SYSTEMS AND SANITARY SEWER SYSTEMS AND TO CONTRACT FOR 
THE OPERATION AND LEASE OF SUCH SYSTEM AND FOR A SUPPLY OF WATER 
AND THE DISPOSAL OF SEWAGE.” 

Defendants, answering complaint of plaintifis, admitted that they 
were proceeding with preparation for the holding of such bond election, 
on 8 June, 1957, and planned to continue with such preparation, and 
prayed that relief sought by plaintiff be denied. 

The cause came on for hearing upon stipulated facts, upon which 
the court “ordered, adjudged, and decreed that: (a) The plaintiff’s 
prayer for an injunction or restraining order should be and hereby is 
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denied; (b) the plaintiff’s action should be and hereby is dismissed; 
and (c) the plaintiff is to be taxed with the costs by the Clerk.” 

Plaintiff excepted to the above judgment and appeals to a 
Court, and assigns error. 


L. T. Hamrick for Plaintiff Appellant. 
C.C. Horn, J. A. West, and A. A. Powell for Defendants Appellees. 
Attorney-General George B. Patton, Amicus Curiae. 


Per Curtam. The parties have stipulated, and filed with this Court 
under date 10 June, 1957, stipulation in which it is agreed (1) that the 
bond election, sought to be enjoined, was held on Saturday, 8 June, 
1957, and (2) that on Monday, 10 June, 1957, the election returns were 
canvassed and the official results announced. Thus it appears that the 
act sought to be enjoined or restrained has been consummated. Hence 
whether defendants should have been restrained pending final hearing 
becomes and is now an academic or moot question, and the appeal will 
be dismissed. As stated in Austin v. Dare County, 240 N.C. 662, 83 
S.E. 2d 702: “It is quite obvious that a court cannot restrain the doing 
of that which has been already consummated,” citing cases, and “plain- 
tiff’s appeal must be dismissed.” See also Smith v. Freeman, 248 N.C. 
692, 91 S.E. 2d 925; Walker v. Moss, 246 N.C, 196, 97 S.E. 2d 836. 

Appeal dismissed. 


CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
sacicansens 


FALL TERM, 1957 


MARIETTA NEECE vy. RICHMOND GREYHOUND LINES, INC. 


(Filed 18 September, 1957.) 
1. Carriers § 1— 


Loss sustained as a result of a movement of goods in interstate com- 
merce is controlled by the application of appropriate Federal statutes. 


2. Carriers § 15— 
The Interstate Commerce Act does not provide for limitation of liability 
of a passenger bus carrier for baggage of passengers, 49 USCA 20(11), 
but does grant to regulatory bodies the power to prescribe such limitation, 
49 USCA 302, and certification by the Interstate Commerce Commission of 
a tariff providing for such limitation is sufficient to show that the Com- 
mission had expressly authorized such limitation, 


8. Carriers § 1: Contracts § 10— 


Common carriers may, by contract, limit their liability for negligence 
when expressly authorized to do so by statute or by a regulatory body with 
power to grant that privilege. 


4. Same— 


The law does not look with favor on provisions which relieve a party 
from liability for his own wrong, and any doubt as to the meaning of such 
contractual provision or its application will be resolved against the carrier. 


5. Carriers § 1— 


Before a motor carrier can limit its liability for negligent loss or damage 
to property entrusted to it, it must show that it received the property as a 
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common carrier, that it issued a written receipt which contained the 
asserted limitation, and that the Interstate Commerce Commission had 
expressly authorized the limitation based on a rate differential, and if 
any one of these conditions is not shown to exist the asserted limitation 
has no effect. 


6. Carriers § 15— 


A bus passenger has the right to carry on the bus with her and under 
her control her baggage, in which event it is in the custody of the passenger 
and the carrier has no responsibility with respect thereto, or she may 
check her baggage and impose on the carrier a liability up to $25 in the 
event of its loss, or she may declare a greater value than $25, and, by the 
payment of extra compensation, impose on the carrier a liability up to 
$225 in the event of its loss. 


4% Same— 


A bus carrier is under no duty to accept for transportation as baggage 
packages exceeding the dimensions given in the tariff, and when it receives 
from a passenger a package of dimensions in excess of those limited in the 
tariff, the carrier is a gratuitous bailee of the package and is liable for 
its full value for loss occasioned by its gross negligence, the limitation of 
liability specified in the tariff for baggage not being applicable when the 
package does not come within the specifications of baggage contained in 
the tariff. 


8. Same— 


Proof that a passenger delivered to a bus carrier a package not coming 
within the tariff definition of personal baggage, and that the carrier failed 
to return the package on demand, is sufficient to be submitted to the jury 
on the issue of the gross negligence of the carrier, or, if jury trial is waived, 
to require an affirmative finding on the issue by the court. 


AppEAL by plaintiff from Mallard, J., September 1956 Civil Term of 
ALAMANCE. 

Plaintiff seeks to recover the sum of $619, the asserted value of a 
piece of personal baggage. Prior to 3 July 1954 plaintiff purchased a 
ticket from Greensboro to New York and return. The ticket entitled 
plaintiff to transportation on the buses of the defendant. On the trip 
from Greensboro to New York she carried with her three pieces of 
luggage, namely, a train case, a hat box, and a wardrobe bag or case. 
She carried all three of these articles on the bus in the rack over the 
seats, from Greensboro to New York. They contained wearing apparel 
belonging to plaintiff. 

On 3 July 1954 she went to defendant’s station in New York for the 
purpose of returning to Greensboro. She did not stop in the baggage 
room or make other stops in the station but went through the station 
to the point where the bus was awaiting passengers. As she started to 
enter the bus, she was advised by the bus driver that she could not take 
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her wardrobe case in the bus with her. A redcap, an employee of de- 
fendant, was standing by the bus. Plaintiff surrendered her wardrobe 
case to the redcap so that the baggage might be placed in the baggage 
compartment of the bus. She was given a check showing that the bag- 
gage was checked to Richmond where she would have to get it from the 
bus driver, that being the terminal of the bus on which she was riding 
and the point at which she would change to another bus. On the back 
of the baggage check which was given to her was a statement reading: 
“|, the issuing carrier will NOT be liable for a greater amount than 
$25.00 to any one passenger in the event of loss or damage to property 
covered by this and/or other baggage checks issued to the same pas- 
senger, unless a greater amount is declared in writing at the time of 
checking, in which case charges for excess value will be collected, and 
a receipt issued.” Plaintiff was not advertent to this provision when 
the check was delivered to her. The bus driver declined to permit 
plaintiff to take her wardrobe case on the bus with her on the return 
trip because of its size measuring approximately 26 inches square. 

Defendant introduced in evidence excerpts from tariffs filed by it 
with the Interstate Commerce Commission. Rule 1 of the tariffs pro- 
vides: “. . . the rules, regulations, rates, and charges published in this 
tariff apply in the checking, storage, and transportation of baggage 
... Rule 2, captioned ‘“BagcacE DEFINED,” requires all property 
transported in baggage service to be packed in described containers 
and marked. It permits the transportation as baggage of (a) wearing 
apparel, toilet articles, and similar personal effects, (b) property for 
the commercial convenience of the passenger such as catalogues, sample 
merchandise, et cetera, (c) miscellaneous articles such as baby car- 
riages, carpenters’ or mechanics’ tools. Rule 3 lists specific articles 
which will not be accepted as baggage. Rule 4, entitled ‘“LimiTations,” 
provides: ‘No single piece of baggage will be accepted that, in its 
greatest dimensions, exceeds 24 inches in height, and 24 inches in width 
or breadth, or 45 inches in length, except that skis and/or ski poles may 
exceed 45 inches in length. ... (b) Value: Baggage for one passenger 
declared to exceed two hundred and twenty-five ($225) dollars in value 
for one or more pieces will not be accepted for checking or transporta- 
tion; nor will any single piece of baggage or property be accepted for 
checking and transportation that is valued at more than two hundred 
twenty-five ($225) dollars, regardless of the number of tickets pre- 
sented for checking.” 

Rule 5, entitled “Freez BaccacGE ALLOWANCE,” provides: “Baggage, 
consisting of articles which may be handled in interstate baggage serv- 
ice, will be transported without additional charge, when not exceeding 
the free weight allowances or the free value allowances shown below... 
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“Free Baggage Allowance 


Weight Value 
For each Adult Ticket 
150 pounds — $25.00” 


“Rule 
No. 
7 LIABILITY: 


‘(b) Carriers, parties hereto, will not be responsible for loss or dam- 
age to baggage in excess of the amounts shown below, and then only to 
the extent of the actual loss or damage sustained. 

“(1) The maximum free value allowance, as authorized in Rule 5 
and 6 herein, in the event no excess value has been declared and excess 
value charges paid thereon.” 

“(c) Carriers, parties to this tariff, will NOT accept liability for a 
greater value than two hundred and twenty-five (225) dollars on any 
single piece of baggage, nor for a greater value than two hundred and 
twenty-five ($225) dollars for each full fare ticket or one hundred and 
twelve dollars and fifty cents ($112.50) for each one-half fare ticket 
presented, regardless of the number of pieces of baggage, and in no 
event shall the liability exceed the actual value of the baggage, at the 
time of checking.” 

The plaintiff’s wardrobe case has never been delivered to her. She 
filed claim therefor. Defendant asserts that its liability, if any, is 
limited to the sum of $25 as fixed in the tariff, 

Basing its findings on the tariff, the court concluded that plaintiff 
was limited in the amount that she could recover to $25. Judgment for 
that amount was entered in favor of plaintiff, and she appealed, assert- 
ing that she was entitled to compensation for the full amount of her 
loss. 


C.C. Cates, Jr., and W. R. Dalton, Jr., for plaintiff appellant. 
Jordan & Wright and Perry C. Henson for defendant appellee. 


RopMAn, J. The loss which plaintiff sustained results from a move- 
ment of goods in interstate commerce; hence, the rights of the parties 
must be determined by the application of appropriate Federal statutes. 
St. Sing v. Express Co., 183 N.C. 405, 111 S.E. 710; Scott v. Express 
Co., 189 N.C. 877, 127 S.E. 252; Crompton v. Baker, 220 N.C, 52, 16 
S.E. 2d 471. 

Congress, by the Interstate Commerce Act (Part I, 49 USCA 1-37) 
enacted in 1906, sanctioned a limitation of liability by carriers subject 
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to the Act. Adams Exp. Co. v. Croninger, 226 U.S. 491, 57 L. Ed. 314; 
Boston & M. R. Co. v. Hooker, 233 U.S. 97, 58 L. Ed. 868; Galveston 
H. & 8S. A. BR. Co. v. Woodbury, 254 U.S. 357, 65 L. Ed. 301. The 
Cummins Amendment adopted in 1915 prohibited carriers from limiting 
their liability. Adams Express Co. v. Darden, 265 U.S. 265, 68 L. Ed. 
1010. Neither of these statutory provisions seemed to Congress to 
accord equitable treatment to both carrier and shipper. 

In 1916 the second Cummins Amendment was adopted. It forbids 
limitation of liability except as there expressly provided for. These 
several provisions are now codified as 49 USCA 20(11). The provi- 
sions of that section material to this case read: “Any common carrier 
... receiving property for transportation . . . shall issue a receipt or 
bill of lading therefor and shall be liable to the lawful holder thereof 
for any loss, damage, or injury to such property caused by it . . . and 
no contract, receipt, rule, regulation, or other limitation of any char- 
acter whatsoever shall exempt such common carrier... from the 
liability imposed; . . . notwithstanding any limitation of liability or 
limitation of the amount of recovery or representation or agreement as 
to value in any such receipt or bill of lading, or in any contract, rule, 
regulation, or in any tariff filed with the Interstate Commerce Commis- 
sion; and any such limitation, without respect to the manner or form in 
which it is sought to be made is declared to be unlawful and void: .. . 
Provided, however, That the provisions hereof respecting liability for 


full actual loss, damage, or injury ... shall not apply, first, to bag- 
gage carried on passenger trains or boats, or trains or boats carrying 
passengers (emphasis supplied); second, to property . . . received for 


transportation concerning which the carrier shall have been or shall 
be expressly authorized or required by order of the Interstate Com- 
merce Commission to establish and maintain rates dependent upon the 
value declared in writing by the shipper or agreed upon in writing as 
the released value of the property, in which case such declaration or 
agreement shall have no other effect than to limit liability and recovery 
to an amount not exceeding the value so declared or released . . . and 
any tariff schedule which may be filed with the commission pursuant 
to such order shall contain specific reference thereto and may establish 
rates varying with the value so declared and agreed upon. . .” 
When these statutory provisions were enacted, the term “common 
carrier” did not include a motor carrier. In 1935 Congress enacted the 
Motor Carrier Act, now Part II of the Interstate Commerce Act (49 
USCA 301-327). The Act, by its terms, applies to the transportation 
of passengers or property by motor carriers engaged in interstate or 
foreign commerce. (49 USCA 302) It imposes on the Commission the 
duty ‘To regulate common carriers by motor vehicle . . . and to that 
end the Commission may establish reasonable requirements with respect 
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to continuous and adequate service, transportation of baggage and ex- 
press ... and safety of operation and equipment.” 49 USCA 304. 

49 USCA 316 provides: “It shall be the duty of every common car- 
rier of passengers by motor vehicle... to establish, observe and 
enforce just and reasonable ... fares, and charges, and just and 
reasonable regulations and practices relating thereto, and to the issu- 
ance, form, and substance of tickets, the carrying of personal, sample, 
and excess baggage, the facilities for transportation, and all other mat- 
ters relating to or connected with the transportation of passengers in 
interstate or foreign commerce . . .” Other portions of sec. 316 impose 
responsibility for establishing reasonable rates and facilities substan- 
tially in conformity with the provision of other common carriers subject 
to Part I of the Interstate Commerce Act (49 USCA 6). Transporta- 
tion without the filing of tariffs is forbidden. 

Provision was made for motor carriers to limit their lability by 
sec. 319 which provides: ‘The provisions of section 20(11) and (12) 
of this title, together with such other provisions of chapter 1 of this 
title (including penalties) as may be necessary for the enforcement of 
such provisions, shall apply with respect to common carriers by motor 
vehicle with like force and effect as in the case of those persons to which 
such provisions are specifically applicable.” 

Sec. 20 of Part I authorizing carriers other than motor carriers to 
limit their liability permits limitation with respect to ‘‘baggage carried 
on passenger trains or boats, or trains or boats carrying passengers.” 
When the Motor Carrier Act was adopted in 1935 and sec. 20 was 
written as quoted above, the language permitting limitation of liability 
with respect to baggage of passengers was not expressly enlarged to 
include baggage carried on motor buses. Did Congress, by making 
sec. 20 applicable to motor carriers, intend to enlarge the first provision 
permitting limitation of liability by adding ‘‘or motor carriers” so as to 
read “to baggage carried on passenger trains or boats or motor vehicles, 
or trains or boats or motor buses carrying passengers?”’ 

We have found no Federal decision or rule which gives a definite 
answer. Mr. Justice Clark, in a footnote to his opinion in New York, 
N.H. & H.R. Co. v. Nothnagle, 346 U.S. 128, 97 L. Ed. 1500, quotes 
from the report of the Congressional Committee accompanying the 
1916 amendment to the Interstate Commerce Act thus: “Further the 
commission has held that baggage carried on passenger trains upon the 
ticket of a passenger is within the terms of law. Whether this construc- 
tion is correct or incorrect, it is palpable that baggage so transported 
on a passenger fare ought not to be subject to the rule which controls 
ordinary freight, and in the bill now reported it is excepted in express 
terms.” The report explained the aim of the 1916 legislation: “to 
restore the law of full liability as it existed prior to Carmack amend- 
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ment of 1906, so that when property is lost or damaged in the course of 
transportation under such circumstances as to make the carrier liable 
recovery is had for full value or on the basis of full value. From this 
general rule there is excepted, first, baggage carried on passenger trains. 
This is done for obvious reasons.” 

The Ohio courts hold the Act was in effect amended so as to read “or 
motor buses” as contended by defendant. Patton v. Pennsylvania 
Greyhound Lines, 60 N.E. 2d 945. We reach a different conclusion. 
Common carriers may, by contract, limit their liability for negligence 
when expressly so authorized by statute. That was the holding in 
Boston & M. R. Co. v. Hooker, supra. That case arose under the Car- 
mack Amendment and prior to the adoption of the Cummins Amend- 
ments. The rule there enunciated is of course still applicable when the 
provisions of the Cummins Amendments have been complied with. A 
carrier may also limit its liability when authorized so to do by a regula- 
tory body with power to grant that privilege. Knight v. Coach Co., 
201 N.C. 261, 159 S.E. 311; Russ v. Telegraph Co., 222 N.C. 504, 23 
S.E. 2d 681. The law does not look with favor on provisions which 
relieve one from liability for his own wrong. Any doubt as to the 
meaning of the contract or its application will be resolved against the 
carrier. Union Pacific R. Co. v. Burke, 255 U.S. 317, 65 L. Ed. 657; 
Carriers, 13 C.J.S. sec. 89; 10 Am. Jur. sec. 1752, p. 456. 

The fact that the first permission for limitation of lability in the 
Federal statute is not applicable to baggage transported by motor 
carriers does not mean that they are not permitted to limit their lia- 
bility under other portions of the Act. The statute, 49 USCA 319, by 
express terms declares that motor carriers may do so. The authority 
of motor carriers to limit their liability is found in the second portion 
of the provision. Cases recognizing the right of motor carriers and air 
carriers to limit their liability point to the provisions of the statutes 
giving the regulatory bodies, Interstate Commerce Commission and 
Civil Aeronautics Authority, power to regulate rates and conditions of 
travel as supporting limitation of liability granted in duly filed tariffs. 
Argo v. Southeastern Greyhound Lines, 33 8.B. 2d 730 (Ga.); Cray v. 
Pennsylvania Greyhound Lines, 110 A. 2d 892 (Pa.); Kellett v. Alaga 
Coach Lines, 37 So. 2d 137 (Ala.); Wilkes v. Braniff Airways, 288 P. 
2d 377 (Okla.) ; Lichten vu. Eastern Airlines, 189 F. 2d 939, 25 A.L.R. 2d 
1337, and annotations; Herman v. Camtal Airlines, 104 F. Supp. 955; 
S. Toepfer, Inc. v. Braniff Airways, 135 F. Supp. 671. 

Before a motor carrier can limit its liability for negligent loss or 
damage to property entrusted to it, it must show: (1) it received the 
property as a common carrier; (2) it issued a written receipt which 
contained the asserted limitation; (3) the Interstate Commerce Com- 
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mission has expressly authorized the limitation which is based on a rate 
differential. 

If each of these conditions is not shown to exist, the asserted limita- 
tion has no effect. New York, N. H. & H. R. Co. v. Nothnagle, supra; 
Caten v. Salt City Movers & Storage Co., 149 F. 2d 428; Union 
Pacific R. Co. v. Burke, supra; Southeastern Exp, Co. v. Pastime A. Co., 
299 US. 28, 81 L. Ed. 20, 57S, Ct. 73; Sambur v. Hudson Transit Lines, 
Inc., 112 N.Y.S. 2d 514, 116 N.Y.S. 2d 500. 

The excerpts from the tariff do not expressly show that it was author- 
ized or approved by the Interstate Commerce Commission, but since it 
was certified by the Commerce Commission as “issued December 15, 
1951, effective February 15, 1952, except Intrastate in Kansas January 
1, 1952,” we treat it as sufficient to show that the Commission had 
expressly authorized the tariff on which defendant relies. 

Under the common law, carriers were, as an incident of the trans- 
portation of passengers, required to carry without additional cost a 
reasonable amount of a passenger’s wearing apparel called baggage. 
Hannibal & St. J. R. Co. v. Swift, 12 Wall. 262, 20 L. Ed. 423; Bacon 
v. Pullman Co., 159 Fed. 1, 14 Ann. Cas. 516, and annotations, cert. 
denied 210 U.S. 488, 52 L. Ed. 1186; 13 C.J.S. 1683. Properties in 
excess of the reasonable requirements of the passenger were not bag- 
gage for which the carrier was liable as an insurer. N. Y.C. & H. R. 
R, R. Co. v. Fraloff, 100 U.S. 24, 25 L. Ed. 531. 

Plaintiff, under the provisions of her ticket, had a right to carry on 
the bus with her under her control her baggage. Santa Fe Trail Transp. 
Co. v. Newlon, 159 P. (2d) 718 (Okla.). When so carried, baggage is 
in the custody of the passenger and no responsibility with respect 
thereto is imposed on the carrier. 

The tariff gave plaintiff the right to check her baggage and to impose 
on the carrier a liability up to $25 in the event of its loss. The carrier 
received compensation for this service when it sold plaintiff her ticket. 
If plaintiff deemed her baggage of greater value than $25, she had a 
right, by the payment of extra compensation, to impose a liability on 
the carrier up to $225 in the event of its loss. 

Defendant could not deprive plaintiff of any one of the three options 
which her ticket, the contract of carriage, gave her with respect to her 
baggage as that term is defined in the tariff. Hence, it is necessary to 
examine the tariff to see what baggage the tariff deals with. The bag- 
gage to which the tariff relates is defined in Rule 4, headed ‘“Limita- 
Tions”: “No single piece of baggage will be accepted that, in its great- 
est dimensions, exceeds 24 inches in height, and 24 inches in width or 
breadth, or 45 inches in length . . .””. These dimensions have a perti- 
nency to the limitation of liability. Generally those who travel by bus 
take relatively short Journeys; hence, they need but limited quantities 
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of apparel to serve their needs on the journey. A limitation of $225 
might reasonably apply to a bag 24 inches square. 

The carrier was under no duty to accept for transportation as bag- 
gage packages exceeding the dimensions given in the tariff. Defendant 
had a right under its tariff to prohibit plaintiff taking on the bus with 
her the wardrobe bag, because of its size. Having availed itself of its 
right under the tariff and prohibited plaintiff from retaining personal 
custody of her property, it cannot now use the tariff as a shield to pro- 
tect it against its negligence. The tariff is not a cloak to be worn or 
discarded as carrier may elect. Both carrier and passenger are bound 
by its terms. 

Where a carrier of passengers receives and handles a package for a 
passenger which does not qualify as baggage which the passenger is 
entitled to have transported free, the carrier is a gratuitous bailee of the 
package. As a gratuitous bailee, it is liable only if the loss be occa- 
sioned by its gross negligence. Perry v. R. R., 171 N.C. 158, 88 8.E. 
156; Kindley v. R. R., 151 N.C. 207, 65 S.E. 897; Brick v. A.C. L., 145 
N.C. 203; Trouser Co. v. R. R., 1389 N.C. 382; 6 Am. Jur. 358. 

Plaintiff alleges that her loss is due to defendant’s negligence. De- 
fendant denies each of the asserted acts of negligence. There has been 
no finding with respect to this basic issue. Defendant admits receipt of 
plaintiff’s bag and its failure to return it on demand. This admission 
is sufficient to take the case to the jury or to require a finding by the 
court if a jury trial be waived. Perry v. R. R., supra; Beck v. Wilkins, 
179 N.C. 231, 102 S.E. 313; 9 A.L.R. 545; Hunter Trucking Co. v. 
Glatzer, 186 N.Y.S. 2d 857, 6 Am. Jur, 459. 

If it be found that plaintiff’s property was lost by the gross negli- 
gence of defendant as alleged, she is entitled to full compensation for 
her loss. 

Error. 


THE WIDOWS FUND OF SUDAN TEMPLE v. CHARLOTTE NIXON 
UMPHLETT ann DANIEL CHARLES UMPHLETT. 


(Filed 18 September, 1957.) 


1. Appeal and Error § 49— 


Asserted error relating to a finding of fact which is immaterial to the 
decision of the case cannot be prejudicial. 


2. Same— 

Where documentary evidence before the court is not included in the 
record, it cannot be determined that a finding of the court, based on such 
documents, was not supported thereby, and therefore appellant has failed 
to carry the burden of establishing error. 
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3. Insurance § 86b(1)— 


Where insured has the right to change the beneficiary, the beneficiary 
has no vested right in the contract during the life of insured, but has a 
mere expectancy. 


4. Insurance § 18c— 


Insurer has the right to waive provisions inserted in the insurance con- 
tract for its benefit. 


&. Insurance § 36b(2)—Original beneficiary having no vested right may 
not attack validity of change of beneficiary as between insurer and sub- 
stituted beneficiary. 

A fraternal order, under statutory provisions, G.S. 58-281, and its by- 
laws, permitted insured members, upon written notice, to change the bene- 
ficiary in a certificate within the relationships specified, and with the con- 
sent of its board of directors, to change the beneficiary to persons not 
coming within the specified relationships. The insured member requested 
change of beneficiary from his wife to his father, his father not being 
within the relationships specified in the certificate. Upon death of the 
insured member, insurer interplead and admitted that its secretary issued 
a second certificate substituting the father as beneficiary without calling 
a meeting of the board of directors and without notification to the direc- 
tors, but that the secretary acted in good faith upon belief that he was 
authorized to do so. Held: If the father had instituted action on the 
certificate, the allegations of insurer would have been insufficient to defeat 
recovery, there being no allegation of fact sufficient to establish the in- 
validity of the certificate naming the father beneficiary, and therefore on 
the facts alleged and admitted, the father is entitled to the proceeds of the 
funds as against the widow. 


APPEAL by the defendant Charlotte Nixon Umphlett from Parker, J., 
January 1957 Term of PERQuiMaNns. 

On 28 July 1956 plaintiff instituted suit in the Superior Court of 
Perquimans County against Charlotte Nixon Umphlett (hereafter 
designated as appellant) and Daniel Charles Umphlett (hereafter 
designated as appellee). It filed its complaint when summons issued. 
The complaint in brief alleges: Plaintiff is a fraternal benefit society 
incorporated under the laws of North Carolina. On 27 January 1949 
Marvin Hoyle Umphlett (hereafter referred to as insured), a member 
of Sudan Temple, applied for membership in its Widows Fund desig- 
nating his wife, appellant, as beneficiary. Pursuant to the application, 
plaintiff’s secretary issued a membership certificate which by its ex- 
press terms was subject to the laws and bylaws of the Fund. Article III 
of plaintiff’s bylaws provides that the Fund shall be under the general 
control of a board of directors composed of nine of its members. Arti- 
cle V of the bylaws relating to certificates and beneficiaries provides: 

“Sec. 1. A certificate of membership shall be issued to each mem- 
ber of the Widows Fund signed by the Secretary and setting forth the 
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name of the member and the name and relationship of the beneficiary. 

“Sec. 2. The beneficiary shall be the wife, mother, sister or issue 
of the member or the Oxrorp OrPHAN ASyLUM or THE MASONIC AND 
EASTERN Star Home, Provided, that in exceptional cases and with the 
consent of the Board of Directors other persons may be named. 

“Sec. 3. The beneficiary may be changed at the pleasure of the 
members, in accordance with Section 2, Article 5, and consent of the 
Board of Directors, upon surrender of the certificate of membership and 
written notice to the secretary.” 

The amount payable to a beneficiary upon the death of the insured 
was $1,000. On 16 November 1955 insured, then in good standing and 
the holder of the certificate issued in 1949, requested the secretary of 
the Fund to issue a duplicate, as the original had been lost, and to 
change the beneficiary to his father, appellee. The secretary of the 
Widows Fund, without calling a meeting of the board of directors and 
without notification to the board, but acting in good faith and as he 
thought he was authorized to do, issued a certificate to insured similar 
in all respects to the original except it designated appellee as benefi- 
ciary. Insured died 29 December 1955. Each of the defendants as- 
serted a claim against the plaintiff for the amount of money due less 
any unpaid assessments. Insured was, at the time of his death, indebted 
to the Fund in the sum of $2.20 on account of unpaid assessments. 
Plaintiff, desiring to have the ownership of the money determined, paid 
into court the sum of $997.80 for such person or party as the court 
should adjudge entitled thereto. It prayed that the court determine 
the ownership of the deposit, and that it be relieved of all liability to 
the parties. 

On 15 August 1956 the defendant appellee filed his answer, admitting 
all of the allegations of the complaint except the allegation that the 
secretary of the Fund acted without specific direction from the board 
of directors, and averred that the insured had during his lifetime done 
everything in his power to effectuate the change, that insured and the 
answering defendant had a right to rely on the certificate issued by the 
secretary naming the father as the beneficiary as having been issued 
in conformity with the regulations and bylaws of plaintiff. He asserted 
his ownership of the deposit. 

On 19 September 1956 appellant filed her answer to the complaint. 
It specifically admits, or by failure to deny admits, the allegations of 
the complaint. It avers that the request for change of beneficiary was 
not made in writing as required by the bylaws, that at the time of 
making the request insured was suffering with cancer, was in constant 
pain, easily influenced in making decisions, and the secretary of the 
Fund knew or should have known his condition and should have exer- 
cised extreme care and caution which he failed to do. The answer 
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asserts that appellant is entitled to the deposit, and asks that it be so 
adjudged. 

At the January Term 1957 there was a pretrial conference at which 
time it was adjudged “that the plaintiff be, and it is discharged from 
all further liability to the defendants, or either of them, and any right 
which either had against the plaintiff is transferred to the money in 
the hands of the Clerk of the Superior Court of Perquimans County, 
paid to him by the plaintiff for the use of such party as the court may 
decree is entitled thereto.” No exception was taken to this judgment. 

Thereafter, during the term, the defendants waived a jury trial and 
submitted the controversy to the court, to find the facts, make conclu- 
sions of law, and enter judgment thereon. 

The case on appeal was not settled by the court. It states: “No 
witnesses testified on the trial, but from the pleadings and other docu- 
ments and statement of attorneys for the parties, informally before the 
Court, there was evidence tending to show .. .”’ The documents and 
statements made by counsel are not included as a part of the case on 
appeal. The summary of what the evidence tended to show is sub- 
stantially in accord with the allegations of the complaint. 

The court made findings of fact which, with two exceptions, are sup- 
ported by the admissions in the appellant’s answer. The court, in its 
findings, referred to appellant as “the estranged wife” of insured. This 
is alleged by appellee. The court found as a fact that the request made 
by insured on 16 November 1955 was in writing. Apppellant’s answer 
does not so admit. 

Based on its findings, the court concluded insured had expressed a 
clear, unequivocal intent to change the beneficiary in the certificate 
and had performed every act in his power to perform, that for a period 
of six weeks from receipt of the new certificate naming appellee as 
beneficiary until insured’s death, he was without knowledge “of any 
defect in such transaction,” and the change of beneficiary was valid. 

Based on its findings and conclusions the court adjudged that appel- 
lee was the owner of the deposit held by the clerk and directed payment 
to appellee. 

Appellant excepted to the findings of fact, to the conclusions of law, 
and to the judgment and appealed. 


Walter G. Edwards for defendant appellant. 
C.R. Holmes for defendant appellee. 


RopmMan, J. When the findings of fact are compared with the solemn 
admissions in the answer of appellant, it develops that the only facts 
found by the court and not admitted by appellant in her answer are 
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the findings that she and her husband were estranged in November 
1955 and the request for change of beneficiary was in writing. 

We deem the finding that insured and his wife were estranged imma- 
terial to the decision of the case; hence, any exception to the finding in 
that respect, even if erroneous, 1s harmless, 

The statement in the case on appeal that the pleadings “and other 
documents” were submitted to the court suffices to support the finding 
that the request for change of beneficiary was in writing since the docu- 
ments are not included in the record, and we are therefore unable to 
determine what the ‘other documents” do show. The statement in the 
case on appeal that the evidence submitted tended to establish certain 
facts is not a statement that the evidence did not suffice to establish 
additional facts found by the court. The burden of establishing error 
is on appellant. Hodges v. Malone & Co., 2385 N.C. 512, 70 S.E. 2d 
478; Shelly v. Grainger, 204 N.C. 488, 168 S.E. 736. If it should be 
conceded that the finding was not supported by the evidence, we would 
not regard it as material to the decision of this case. 

Plaintiff was meticulous in its compliance with the rule of impar- 
tiality required of an interpleader. Knights of Honor v. Selby, 153 
N.C. 203, 69 $.E. 51. 

The right of the insured to change the beneficiary, in conformity with 
the requirements of plaintiff’s bylaws, is not challenged. Not only was 
the right granted by the bylaws, it was declared and guaranteed by 
statute. G.S. 58-281. Hence anyone named as beneficiary had, during 
the life of the insured, no vested right in the certificate. It was a mere 
expectancy. Parker v. Potter, 200 N.C. 348, 157 S.E. 68; Wooten v. 
Order of Odd Fellows, 176 N.C. 52, 96 8.E. 654; Walser v. Insurance 
Co., 175 N.C. 350, 95 S.E. 542; Pollock v. Household, 150 N.C. 211, 
63 S.E. 940; 29 Am. Jur. 952. 

The statute defines the class who may be beneficiaries in a certificate 
issued by a fraternal benefit society. G.S. 58-281. An attempt to name 
a beneficiary outside of the class limited by the statute confers no 
right on the person so designated. Junior Order American Mechanics 
v. Tate, 212 N.C. 305, 193 S.E. 397; Trust Co. v. Widows Fund, 207 
N.C. 534, 177 8.E. 799; Andrews v. Masons, 189 N.C. 697, 128 S.E. 4; 
Applebaum v. Commercial Travelers, 171 N.C. 485, 88 S.E. 722. 

Appellee is within the class permitted by statute. He is not within 
the class which the insured had, under the bylaws, an unconditional 
right to name as his beneficiary. The statute expressly grants to the 
insurer the right to cireumscribe the statutory permissive class. Hav- 
ing the right to circumscribe, the insurer of course had the right to 
make its limitation absolute or it could, as in this case, fix a permissive 
class of beneficiaries. Manifestly the person originally named as bene- 
ficiary had no right to prohibit the insurer from selecting one in the 
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permissive class. The provision with respect to obtaining consent of 
the board of directors to designate someone other than wife, mother, 
sister, or issue was inserted in the bylaws not for the benefit of the 
original beneficiary but for the insurer. The provision requiring a 
request for change of beneficiary to be in writing was likewise for the 
protection of the insurer. It had a right to waive provisions inserted 
for its benefit and prescribe the conditions under which the consent of 
the board of directors would be given. Wooten v. Order of Odd Fellows, 
supra; Swygert v. Durham Life Insurance Company, 92 S.E. 2d 479; 
Arrington v. Grand Lodge, 21 F. 2d 914; Home Mut. Ben. Asso. v. 
Rowland, 244 8.W. 719, 28 A.L.R. 86, and cases cited in the annotation, 
pp. 95-6; Cantala v. Travelers Ins. Co., 107 N.Y.S. 2d 24; 29 Am. Jur. 
991. 

It has been broadly stated in many cases that an insurer waives com- 
pliance with policy provisions inserted for its benefit by interpleading 
the original and substituted beneficiary and payment of the sum owing 
into court. Equitable Life Insurance Company v. Fourman, 135 N.E. 
2d 878; Metropolitan Life Ins. Co. v. Sandstrand, 82 A. 2d 863; Mutual 
Life Ins. Co. of New York v. Patterson, 15 F. Supp. 759; 19 A.L.R. 2d 
108, and cases cited in note 42. As pointed out in McDonald v. Mc- 
Donald, 102 So. 38, 36 A.L.R. 761, this does not impair any vested right 
which the original beneficiary had. It is but a recognition that insurer 
had, in the lifetime of the insured, consented to a change in its con- 
tract between them. 

The court, in New York Life Insurance Company v. Lawson, 134 F. 
Supp. 63, speaking with respect to the effect to be given to an interplea, 
said: “The clear wishes of a dead woman should be respected, espe- 
cially where a corporate insurer has by the nature of the institution of 
its own litigation insulated itself from a duality of liability.” 

The undisputed facts in this case permit us to decide it without deter- 
mining the effect of an interplea by an insurer when, as here, it has 
acted on the request of the insured and issued to him a certificate or 
policy naming a new beneficiary. 

We are not dealing with a case where the beneficiary is beyond the 
statutory permitted class, Trust Co. v. Widows Fund, supra, nor a case 
where the bylaws positively restrict the class. Junior Order American 
Mechanics v. Tate, supra. 

Here the insured had the right to change the beneficiary by the ex- 
press provisions of the bylaws. The certificates are issued by the 
secretary. A certificate was issued to insured, naming appellee as 
beneficiary, by the secretary, who was acting in good faith. The 
insurer so asserts. Insured held the certificate some six weeks be- 
fore his death. He was never notified that the secretary acted with- 
out authority. Although it had the opportunity both before and since 
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the death of the insured, insurer has not denied that the secretary was 
in fact lacking in authority. It does not seek to void the contract. It 
does not allege that it is invalid. It has never asserted that the contract 
is invalid. It merely alleges: “. . . the Secretary of the Widows Fund, 
without a meeting of the Board of Directors and without notification of 
the Board of Directors, but acting in good faith . . .” issued the cer- 
tificate. It might well be that in factual situations similar to the case 
presented the board of directors had expressly authorized the secretary 
to act for them and to permit the naming of the father as beneficiary. 
It is not suggested that the board of directors were not, during the life- 
time of insured, informed of the act of the secretary. 

If appellee had brought suit on the certificate issued to him and 
insurer had admitted the issuance of the certificate, insurer would have 
to plead facts sufficient to establish its invalidity. The allegations of 
the complaint would not have sufficed to defeat such an action by ap- 
pellee. His rights cannot be diminished by changing the position of 
insurer from defendant to plaintiff. Wright v. Ins. Co., 244 N.C. 361, 
93 S.E. 2d 438; Tolbert v. Ins. Co., 236 N.C. 416, 72 S.E. 2d 915; Sérigas 
v. Ins. Co., 236 N.C. 734, 73 S.E. 2d 788; Griffin v. Ins. Co., 225 N.C. 
684, 36 S.E. 2d 225; Green v. Casualty Co., 203 N.C. 767, 167 S.E. 38; 
46 C.J.S. 1020-1. 

Affirmed. 


STATE v. HERBERT GATTIS ANDREWS, JR. 
(Filed 18 September, 1957.) 


1. Indictment and Warrant § 9— 


Where time is not of the essence of the offense charged, an indictment 
may not be quashed for failure to allege the specific date during the month 
on which the crime was committed. 


2. Same: Burglary § 24:— 

An indictment charging all the essential elements of a felonious breaking 
or entry within the purview of G.S. 14-54 is not subject to quashal on the 
ground that defendant should have been charged with a nonfelonious entry 
under the statute, since the sufficiency of the evidence to support the felony 
charge cannot be challenged by motion to quash, but must ordinarily be 
raised by motion to nonsuit or by prayer for special instructions. 


8. Indictment and Warrant § 13— 
A motion to quash will lie only for fatal defect appearing on the face of 
the indictment, and upon such motion the court may not consider extrane- 
ous evidence or matters dehors the record proper. 
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4. Criminal Law § 107— 

The failure of the court to charge the jury to scrutinize the testimony 
of an accomplice will not be held for error in the absence of request for 
such instruction, since the matter is a subordinate and not a substantive 
feature of the case. 


5. Larceny § 2— 


The common law rule that the stealing of property of any value is a 
felony has been changed by statute so that the stealing of property of the 
value of not more than $100 is a misdemeanor. G.S, 14-72. 


6. Burglary § 5-—— 


In a prosecution under an indictment charging a felonious breaking and 
entering, an instruction that if the jury should find that defendant broke 
or entered the room in question with intent to commit the crime of larceny 
of “any examination papers,” defendant would be guilty of feloniously 
breaking or entering, must be held for error as assuming as an established 
fact that the papers possessed such value as to make the intent to steal 
any of them an intent to commit the crime of felonious larceny. 


@. Burglary § 1— 


Where the State relies upon intent to steal specific property to sustain 
the charge of felonious breaking or entering, the State must prove and the 
jury find beyond a reasonable doubt that defendant intended to steal prop- 
erty of sufficient value to make the taking thereof a felony. 


8. Criminal Law § 169— 


Where it is apparent from the record that error in the trial of the felony 
counts may have influenced the verdict on the misdemeanor count, a retrial 
of the whole case will be awarded, notwithstanding that the error does not 
pertain directly to the misdemeanor count. 


9. Larceny § 2— 


G.S. 14-401.1 applies to examinations given by State licensing boards and 
can have no application in a prosecution for the theft of college examina- 
tion papers. 


10. Criminal Law § 166— 


Where a new trial is awarded on one exception, questions raised by 
other assignments of error which may not recur on retrial need not be 
considered. 


AppEaL by defendant from Mallard, J., and a jury, at December 
Criminal Term, 1956, of ORANGE. 

The defendant was tried on three bills of indictment (Nos, 892, 893 
and 894) charging him with feloniously breaking into or entering ad- 
ministrative offices of the University of North Carolina, at Chapel Hill, 
with intent to steal personal property, in violation of G.S. 14-54. In- 
dictment No. 892 contains a second count charging the defendant with 
larceny of examination papers belonging to Professor Gordon Cleveland 
and the University of North Carolina of the value of less than $100. 
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Before pleading to the bills, the defendant moved to quash each of 
them. The motions were overruled, and thereupon the bills were con- 
solidated for trial. 

The State’s evidence discloses that during the summer of 1956 mimeo- 
graphed copies of examinations to be given in the department of Politi- 
cal Science were kept in the office of Professor Gordon Cleveland at 
201 Caldwell Building. It was the custom in the department of Politi- 
cal Science for the instructors to prepare the examinations in long hand 
and deliver them to the departmental secretaries in Professor Cleve- 
land’s office for mimeographing several days before the examinations 
were to be given. The secretaries would type the stencils and run off 
copies on a mimeograph machine. The mimeographed copies were then 
placed in a file, with built-in lock, located in the office. On examination 
day, the instructor would go by, pick up his papers, and take them to 
the examination room. Professor Carl C. Moses was a part-time in- 
structor during the summer session of 1956, and was giving a course 
called Political Science 87. Mimeographed copies of the examination 
to be given by him were prepared in the customary manner sometime 
before examination day and were left in the file in 201 Caldwell 
Building. 

The defendant, a nonstudent at the time, had ways and means of 
gaining access to quiz and examination papers after they were mimeo- 
graphed. He would obtain copies and sell them to students for fees. 
Max Icenhour was taking the course in Political Science 87. Charlie 
Stevens was taking Political Science 41. Each desired to secure a copy 
of the examination he was to take. At separate times they discussed 
the matter with the defendant. He agreed to get copies for both stu- 
dents. Ata late hour on a night in June the defendant, accompanied 
by Icenhour and Stevens, entered Caldwell Hall. The defendant, using 
a key to the door, entered room 201 while Icenhour and Stevens stood 
watch at different places in the building. A few minutes later the 
defendant came out of the room with a copy of the examination paper 
in Political Science 87 and handed it to Icenhour. Stevens was advised 
that his paper had not been prepared. However, some weeks later the 
room was re-entered by the defendant, with Icenhour and Stevens again 
standing watch. This time, the defendant obtained and gave to Stevens 
a mimeographed copy of the examination to be given in Political Sci- 
ence 41. 

Thereafter, Icenhour learned that he was under investigation by the 
Honor Council. The disciplinary records in the case were on file in the 
suite of offices occupied by Dean Weaver and 8. H. McGill, Director 
of Student Activities, at 206 South Building. This was known to the 
defendant. He told Icenhour there were some things he wanted to 
check. So, on the night of 2 August they entered 206 South. The 
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defendant went into an inner office while Icenhour waited in the outer 
room. Ina few minutes the defendant returned with a manila envelope 
in which the records in the Icenhour case were tied up. The records 
were opened and examined and then were taken back where they were 
found. 

The foregoing summary is taken in the main from the testimony of 
Icenhour and Stevens, who were called as State’s witnesses. The de- 
fendant, protesting his innocence, went upon the stand and denied all 
incriminatory portions of the State’s evidence. 

The jury by their verdict found the defendant guilty of the felony 
charges of breaking or entering with intent to commit larceny as alleged 
in each of the three bills of indictment, and guilty of stealing an exami- 
nation paper as charged in the second count of bill No. 892. Judgments 
were entered imposing concurrent prison sentences as to each of the 
three felony convictions. On the second count in bill No. 892, judg- 
ment was entered imposing a suspended probationary prison sentence. 
From the judgments so entered, the defendant appeals. 


L. H. Mount and Claude V. Jones for defendant, appellant. 
Attorney-General Patton and Assistant Attorney-General Giles for 
the State. 


JoHNSON, J. The defendant by his first assignment of error chal- 
lenges the court’s refusal to quash the first count in bill No, 892. In 
this count it is alleged that the defendant ‘‘on or about the.............. day 
of June, A.D. 1956... unlawfully wilfully and feloniously did break 
and enter... Room 201, Caldwell Hall... with intent to steal, 
take, and carry away ... chattels’ of Gordon Cleveland, Carl C. 
Moses, and the University of North Carolina. The defendant in his 
motion to quash alleges that the challenged count is fatally defective 
for failure to describe the charge attempted to be alleged with sufficient 
exactness to enable him to prepare his defense or avail himself of con- 
viction or acquittal as a bar to subsequent prosecution for the same 
offense. 

The only defect of description asserted by the defendant is the fail- 
ure to allege the exact date when entry into Room 201 Caldwell is 
claimed to have been made. The defendant contends that the indict- 
ment is fatally defective because the offense is alleged to have occurred 
on or about the blank day of June instead of a specified day in June. 
The contention is without merit. Time not being of the essence of the 
offense charged, it was not necessary that the exact date be specified. 
G.S. 15-155; S. v. Suddreth, 223 N.C. 610, 27 S.E. 2d 623. 

The defendant also contends that the first count in bill No. 892 should 
have been quashed because it charges an entry into 201 Caldwell Hall 
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with felonious rather than nonfelonious intent. The defendant takes the 
position he should have been indicted for no more than a nonfelonious 
entry under the 1955 amendment to G.S. 14-54 (C. 1015, S. L. 1955), 
and that it was error to charge him with violating the felony provi- 
sions of the statute. The contention is untenable. The fallacy on which 
the argument is based 1s obvious. The defendant is seeking, on appeal, 
to use his motion to quash for the purpose of challenging the insuffi- 
ciency of the proofs to support the felony charge. Such evidentiary 
defects ordinarily must be raised by motion for nonsuit or by prayer 
for instructions to the jury. S. v. Gaston, 236 N.C. 499, 73 S.E. 2d 311. 
A defect of this sort may not be challenged by motion to quash. A 
motion to quash will lie only for fatal defect appearing on the face of 
the indictment. [t must appear from an inspection of the bill that no 
crime is charged or that the bill is otherwise so defective that it will 
not support a judgment. S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 663. 
The court, in ruling on the motion, is not permitted to consider extrane- 
ous evidence or matters dehors the record. Therefore, when the alleged 
defect must be established by evidence alzunde the record, the motion 
must be denied. “Record” as here used means the record proper. It 
does not include the case on appeal or transcript of the evidence. S. v. 
Cochran, supra. Here, there was no motion for nonsuit or prayer for 
instructions. The bill, No. 892, charges in the first count all the essen- 
tial elements of a felonious breaking or entry within the purview of 
G.S. 14-54. See S. v. Allen, 186 N.C. 302, 119 S.E. 504. The language 
of this count is also sufficient to charge the lesser offense of nonfelonious 
entry under the recent amendment, C. 1015, 8. L. 1955, now codified as 
part of G.S. 14-54. The motion to quash the felony count in bill No. 
892 was properly overruled. 

As to the defendant’s motion to quash bills Nos. 893 and 894, it suffices 
to point out that these bills follow substantially the same form as the 
felony count in No. 892. This being so, the motions in Nos, 893 and 
894 were properly overruled. 

The defendant also points to the fact that all the crucial testimony 
offered against him was given by the two accomplices, Icenhour and 
Stevens. As to this, the defendant excepts and assigns error for failure 
of the trial judge to instruct the jury that the testimony of these wit- 
nesses should be received with caution and scrutinized carefully. Re- 
quest for such instruction was not made at the trial. The rule is that 
in the absence of a special request, the failure of the court to charge 
the jury to scrutinize the testimony of an accomplice will not be held 
for error, the matter being a subordinate and not a substantive feature 
of the case. S. v. Stevens, 244 N.C. 40, 92 S.E. 2d 409. This assign- 
ment is overruled. 
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Assignment of error No. 27.—This assignment relates to the charge. 
The jury were instructed that if they found from the evidence and 
beyqnd a reasonable doubt that “the defendant broke into or entered 
Room No, 201, Caldwell Hall Building, at the University of North 
Carolina, in Chapel Hill, ... and that the defendant broke into, or 
entered said building and room, with the intent to commit the crime of 
larceny of any examination papers therein situate and being, . . . the 
defendant would be guilty of breaking or entering the building in ques- 
tion, other than burglariously, with the intent to commit the felony of 
larceny therein, and if you so find beyond a reasonable doubt, it will 
be your duty to render a verdict of guilty of feloniously breaking or 
entering, as charged in the first count in the bill of indictment, No. 892. 

. .” (Italies added.) 

The italicized portion of the foregoing instruction is the crucial por- 
tion thereof. By it the State, in order to convict the defendant of 
felonious entry, was required to prove only that he entered the room 
with intent to steal any examination papers therein situate. 

At common law the stealing of any property of value was a felony. 
32 Am. Jur., p. 886; 52 C.J.S., p. 851. However, our statute, G.S. 14-72, 
which divides larceny into two degrees, one a misdemeanor, the other a 
felony, expressly makes it only a misdemeanor to steal property of the 
value of not more than $100. 

The challenged instruction presupposed, and required the jury to 
assume as an established fact, that the examination papers possessed 
such value as to make the intent to steal any of them an intent to com- 
mit the crime of felonious larceny, as distinguished from larceny of 
misdemeanor grade. 

The defendant was charged with breaking or entering Room 201 
Caldwell Hall in violation of G.S. 14-54. In order to satisfy the felony 
requirement of this statute 1t must be made to appear that there was a 
breaking or entering into a designated building or room “with intent to 
commit a felony or other infamous crime therein.” In the case at hand 
all the incriminating evidence tends to show that the defendant’s intent 
to steal related solely to the examination papers inside the room. The 
question whether this intent was an intent to commit some infamous 
crime other than that of felonious larceny was not raised in the trial 
below. The case was tried and presented to the jury solely on the 
theory that if the defendant intended to steal any of the examination 
papers, such intent was an intent to commit a felony, 7.e., the felony of 
larceny. 

However, to justify a conviction of the felony charge as alleged under 
G.S. 14-54, it was necessary for the State to prove and for the jury to 
find beyond a reasonable doubt that the defendant intended to steal 
property of sufficient value to make the taking thereof a felony. See 
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12 C.J.8., Burglary, Sec. 2, p. 666; 9 C.J., p. 1080. The evidence offered 
at the trial placed no specific pecuniary value on the examination 
papers. Nevertheless, it may be conceded that the evidence was suffi- 
cient to justify the inference that the examination papers possessed the 
requisite value to make the stealing of any of them larceny of misde- 
meanor grade. “In order to satisfy this requirement it 1s not necessary 
that the thing taken have any special, appreciable, or market value, or 
that it should be valuable to anyone except the owner; the law draws 
no fine distinctions in favor of one who takes an article from the true 
and lawful owner by criminal trespass except to determine the grade 
of the offense. It is sufficient if it is of any value at all, although less 
than the smallest coin.” 52 C.J.S., Larceny, Sec. 2c. See also Common- 
wealth v. Weston (Mass.), 185 N.E. 465; Jackson & Dean v. The State, 
69 Ala. 249; Gouled v. United States, 255 U.S. 298, 310, 41 S. Ct. 261, 
265, 65 L. Ed. 647; Annotation: 88 Am. St. Rep. bot. p. 594. We con- 
clude, however, that the evidence does not justify the trial court’s in- 
struction which required the jury to assume as an established fact that 
the papers possessed such value as to make the intent to steal any of 
them an intent to commit the crime of felonious larceny, as distin- 
guished from larceny of misdemeanor grade. 

It follows that the court erred in instructing the jury to return a ver- 
dict of guilty of the felony charge if they found that the defendant 
broke into or entered the room with intent to steal “any examination 
papers.” The instruction to which the assignment of error No. 27 
relates must be held for prejudicial error entitling the defendant to a 
new trial on the first count in bill No. 892. 

For similar errors in charging on bills Nos. 893 and 894, the defend- 
ant is also entitled to new trials. 

As to the second count in bill No. 892, on which the defendant was 
convicted of larceny of misdemeanor grade for stealing an examination 
paper, our study of the record leaves the impression that the trial of 
this count was so related to that on the three felony counts that the 
verdict may have been influenced to the defendant’s prejudice by the 
results in the felony counts. The ends of justice seem to require a 
retrial of the whole case. It is so ordered. See S. v. Godwin, 227 N.C. 
449, 42 S.E. 2d 617. 

Since the case goes back for retrial, we deem it appropriate to discuss 
the defendant’s contention that the court below erred in failing to apply 
C. 147, S.L. 1917, now codified as G.S. 14-401.1. This statute is as 
follows: 


“Misdemeanor to tamper with examination questions.—Any per- 
son who purloins, steals, buys, receives, or sells, gives or offers to 
buy, give, or sell any examination questions or copies thereof of 
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any examination provided and prepared by law before the date of 
the examination for which they shall have been prepared, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined 
or imprisoned, or both, in the discretion of the court.” (Italics 
added.) 


The portion of the statute in italics above expressly limits the applica- 
tion of the statute to examinations “provided and prepared by law,” 
2.€., examinations given by the State Board of Medical Examiners, the 
State Board of Law Examiners, and other examining boards of this 
class. The statute has no application to college examination papers 
like those involved in the case at hand. Therefore, the court below 
properly refrained from applying the provisions of the foregoing statute. 
The allegations and proofs relating to larceny were governed by com- 
mon law principles, except as modified by the statute, G.S. 14-72, which 
divides common law larceny into two degrees. 

Since the questions raised by the defendant’s other assignments of 
error may not recur on retrial, we refrain from discussing them. 

New trial. 


JOE GARRIS anp Wirsr, GEORGIANNA GARRIS, v. LEO L. SCOTT anp 
Wire, MARY T. SCOTT. 


(Filed 18 September, 1957.) 


1. Cancellation and Rescission of Instruments § 104 — 


Where, in an action to cancel a deed for fraud, defendants admit that 
plaintiffs had title at the time of the execution of the deed in controversy, 
an instruction to the effect that at the time of executing the deed attacked 
plaintiffs had only an option to repurchase because of their prior execution 
of a fee simple deed to third parties with option to repurchase from such 
third parties, is highly prejudicial, since if plaintiffs had only an option to 
repurchase no question of inadequacy of consideration could arise. 


2. Cancellation and Rescission of Instruments § 10—- 


Evidence that the land conveyed was a 125-acre farm having a tobacco 
allotment of five and one-half acres, and that the consideration for the 
deed attacked was not greatly in excess of the value of the tobacco allot- 
ment alone, is evidence of inadequacy of consideration. 


8. Evidence § 5— 


It is a matter of common knowledge that the value of farms in the 
tobacco section of Eastern North Carolina is dependent to a very large 
degree upon the size of their tobacco allotments. 
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4. Cancellation and Rescission of Instruments § 10— 


While plaintiffs, in an action to cancel a deed for fraud, have the burden 
of proving the fraud relied on, it is not required that it be proved by direct 
and positive evidence but may be proved by circumstances surrounding the 
transaction establishing fraud as a reasonable inference. 


5. Same-—— 

Inadequacy of consideration is a circumstance tending to show fraud in 
procuring the execution of a deed, and while standing alone it is ordinarily 
insufficient to justify setting aside the deed, if the inadequacy of consid- 
eration is so gross as to show that practically nothing was paid, it is suffi- 
cient to be submitted to the jury without other evidence. 


AppgeaL by plaintiffs from Frizzelle, J., February Term 1957 of 
CRAVEN. 

Civil action to annul a deed of conveyance on the ground of fraud. 

Plaintiffs undertook to sustain the allegations of their complaint by 
the evidence summarized below: 

The plaintiffs, Joe Garris and Georgianna Garris, are husband and 
wife. In January 1956 Joe Garris was 75 years old, and Georgianna 
Garris was 68. He cannot read, and “can’t write except to mess up” 
his name. His wife cannot read, and cannot write, “she can mess at 
her name.” They alleged in paragraph 2 of their complaint that on 
20 January 1956 they “were the owners in fee simple of a certain farm 
in Craven County, hereinafter described in paragraph 5, subject to 
indebtednesses which were encumbrances in the amount of approxi- 
mately $6,000.00.” The defendants in paragraph 2 of their answer 
admit the truth of the above allegation. 

The farm has 125 acres, 25 acres of which were cleared in January 
1956. On this farm were two dwelling houses, one an old five-room 
house, and the other a six-room house built in 1953, two tobacco barns 
in pretty good shape, two little houses used for putting tobacco in, and 
a small building on the creek bank leased to some tobacco men from 
Wilson for use in fishing. In 1956 the tobacco allotment on the farm 
was 5.5 acres “before it was cut.” The fair market value of this farm 
in January 1956 was between $12,000.00 and $15,000.00. 

Joe Garris and the defendant Leo L. Scott entered into an oral agree- 
ment to the effect that in consideration of Scott’s paying off all of their 
indebtedness, plaintiffs were to sign a paper releasing to the defendants 
their tobacco allotment on the farm, and that when the plaintiffs paid 
defendants the money they had used to pay their debts, the plaintiffs 
were to get back the tobacco allotment. Leo L. Scott told Joe Garris 
he wanted to carry the tobacco allotment to his land, he didn’t want 
their farm, they could have the benefit of all the land, except the 
tobacco allotment. 
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Leo L. Scott had a paper writing prepared, and told the plaintiffs to 
sign it. He told Joe Garris “it was a paper just to release the tobacco 
allotment, so he could tend the tobacco allotment.” The paper was not 
read to the plaintiffs. The plaintiffs signed the paper writing, and 
acknowledged its execution. Joe Garris testified: “I signed it for the 
lease of the tobacco allotment, that’s what I signed it for. They told 
me that was to release the tobacco allotment.’’ The paper writing was 
a deed dated.......... January 1956 conveying the farm in fee to the de- 
fendants. The grantors acknowledged the due execution of the deed 
before a Notary Public in the Office of the Sheriff of Craven County on 
20 January 1956. The deed is recorded in the Office of the Register of 
Deeds for Craven County in Book 528, page 408. 

In April 1956 Joe Garris learned that the paper he signed was a deed 
of conveyance, and instituted this action in November 1956. 

The defendants’ evidence is in substance as follows: In January 
1956 Joe Garris and Leo L, Scott entered into an oral agreement by 
which Joe Garris agreed to convey to the defendants their farm upon 
consideration of the defendants paying to Joe Garris $500.00 and pay- 
ing all of his debts. Leo L. Scott inquired of W. I. Bissette of Grifton, 
to whom Joe Garris was indebted, how much Garris owed him and 
others on the farm, and Bissette replied about $6,500.00. Scott em- 
ployed Mark Dunn, a lawyer, to check the title. Mark Dunn found a 
deed recorded in Book 528, page 189, in the Register of Deeds Office of 
Craven County, by which the plaintiffs had conveyed their farm in fee 
to Mark Phillips, a bookkeeper of W. I. Bissette, and said by Bissette, 
according to Leo L. Scott’s testimony, to be his son-in-law. Plaintiffs 
acknowledged the due execution of this deed on 7 January 1956, and the 
deed was ordered to be recorded on 12 January 1956, though the deed 
is dated 24 December 1955. 

Leo L. Scott, one of the defendants, testified as follows: 


“Mr. Mark Dunn, in checking the title, found the deed from Joe 
Garris to Mark Phillips and wife; it was made between December 
15 and January 20. It was during that time, I imagine, about the 
13th or 14th, I imagine, along in that time. Mr. Dunn wrote a 
deed. He prepared a deed for four signatures: Mr. Phillips’, Mrs. 
Phillips’, and Joe and Georgianna Garris’. That’s the deed there. 
The names of Mark Phillips and his wife were placed on the deed 
because he had a deed ahead of this. I took it over to Mr. Bissette 
and left it over there that afternoon. Mr. Bissette said his lawyer 
won't there at the time; that he would keep it and have him to 
check it that night and went down to the Register of Deeds the 
next day. That was Saturday at 10 o’clock. He said his lawyer 
was Mr. Bob Wheeler. 
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“Mr. Bob Wheeler brought the deed to me. That is Mr. Wheeler 
right there. He is the lawyer appearing in this case for Joe Garris. 
I left the deed in Grifton all night long Friday. The next time I 
saw this deed was when Mr. Bob Wheeler and Mr. Bissette brought 
it tome. Mr. Wheeler handed this deed to me; he gave it to me 
down in the Register of Deeds of Craven County. He took it and 
actually handed it to me. When I left the deed in Grifton with 
Mr. Bissette and his lawyer, Mr. Wheeler, none of the chop marks 
were in it. At the time when Mr. Wheeler brought it back to me 
the next day, those cross-marks were in it. It was chopped up so 
badly I carried it to my lawyer, Mr. Dunn, and we checked it and 
it seems that Mr. Phillips and Mrs. Phillips had been checked out 
of it and another deed issued. Mr. Bob Wheeler gave me another 
paper, that deed there from Mark Phillips back to Joe Garris.” 


The deed referred to was marked as defendants’ Exhibit A, and the case 
on appeal states it was read into the record by Mr. Beaman. However, 
this deed marked defendants’ Exhibit A is not in the statement of the 
case on appeal. 

Scott further testified: “I gave Mr. Wheeler a check for the deed. 
That is the check I gave Mr. Wheeler; it is for $10.00; that was for the 
deed from Mark Phillips back to Joe Garris.” 

Mark Dunn is a practicing lawyer in New Bern. About 20 December 
1955 he was employed by Leo L. Scott to examine the title to Joe Garris’ 
farm. His examination disclosed there were some deeds of trust against 
the farm, two years taxes due, and several judgments. He reported 
this to Scott. Dunn testified as follows: 


“The next contact I had with Leo L. Scott was about the 19th or 
the 20th of January, 1956, when he said that Joe Garris had agreed 
to sell the land and he wanted me to prepare a deed for it and to 
make sure there was nothing further against it. I made further 
examination and found that since I had first searched the title, a 
deed had passed from Joe Garris and wife to Mark Phillips and 
that there had also been an option given back from the Phillipses 
to the Garrises. I reported that to Mr. Scott. As a result of that, 
I prepared the deed from Joe Garris and his wife to sign and for 
Mark Phillips and his wife to sign to Leo Scott and his wife. 


“T gave the deed to Leo Scott on January 20, about noon. I told 
him it would have to be signed by all four of them, and he stated 
that he was going to take it to them for their signatures. The next 
morning Mr. Scott called me and said Mr. Phillips and the Garrises 
were going to be at the Courthouse that morning. When they 
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arrived, he called me and I came up here to the Courthouse. I 
think the Garrises were already here and shortly after I arrived, 
Mr. Wheeler and Mr. Bissette came in. Mr. Leo Scott showed the 
deed with reference to the ‘X’s’ marking out Mark Phillips’ name 
and his wife’s name. He won’t sure it would be good with ‘X’s’ on 
the instrument. At the same time he had the deed from Mark 
Phillips to Joe Garris, so I told him it would just be the expense of 
recording this deed, too. Those present when the deed was handed 
to me by Mr. Leo L. Scott, in the Register of Deeds Office, were: 
the Garrises, Mr. Wheeler, and Mr. Bissette. Concerning the ques- 
tion about the ‘X’s’, I told Mr. Scott it would be all right as long 
as both deeds were recorded and this was recorded first. We then 
went down to the Sheriff’s office with Georgianna and Joe Garris 
to have this deed acknowledged.” 


The defendants introduced in evidence an agreement entered into on 
7 January 1956 between Mark Phillips and wife, and Joe Garris, and 
wife, the execution of which was duly acknowledged by all four parties 
to it on the same date. On 13 January 1956 the instrument was ordered 
to be registered, and is of record in Book 528, page 192, in the Public 
Registry of Craven County. This agreement granted plaintiffs an 
option until and including 2 January 1960 to purchase the farm they 
had conveyed to Mark Phillips upon the payment of $1,675.27 in five 
installments over a period of five years, the first payment to be on or 
before 1 November 1956. The agreement further provides: “Third: 
It is specifically understood and agreed that the parties of the second 
part shall have the full right and privilege to live on and operate and 
tend the said farm during the term of this option; provided that said 
right shall exist so long as the aforesaid payments of principal and 
interest are promptly made, and no longer.” 

When plaintiffs had executed the deed conveying their farm to de- 
fendants, defendant Leo L. Scott paid W. I. Bissette plaintiffs’ indebt- 
edness to him in the sum of $1,830.35. 

The deed of plaintiffs to defendants was read to plaintiffs before they 
signed it. The defendants paid for the farm a total consideration of 
$7,134.18, according to Leo L. Scott’s testimony. The fair market value 
of the farm in January 1956 was between $5,000.00 and $8,000.00. 
Leo L. Scott testified: “You couldn’t buy the tobacco allotment with- 
out the place.” Scott transferred the tobacco allotment to another 
farm owned by him. 

On cross-examination Leo L. Scott said the farm was not worth over 
$7,000.00. He was asked “would you sell it now for $12,000.00?”, and 
he replied, “it’s not for sale.” He was then asked, “would you sell it 
for $15,000.00?” and he replied, “it’s not for sale.” 
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L. P. Taylor, a witness for the defendants, testified “the tobacco 
allotment is worth $750.00 to $800.00 per acre.” 

Robert D. Wheeler, an attorney at law, withdrew as counsel for plain- 
tiffs during the trial, and became a witness for them in rebuttal. He 
testified: “I have a deed in my hand dated the 20th day of January 1956 
from Mark Phillips to Joe Garris. Mr. Phillips asked me to draw that 
deed. ...I1 knew it conveyed a fee simple title. ... Certainly I 
knew I had to draw that deed from Mark Phillips before Joe Garris 
could give good title. He had to get title back to give a deed of trust 
or a deed.” This deed is not copied in the statement of the case on 
appeal. 

The following issue was submitted to the jury: “Did the defendants 
procure the execution by the plaintiffs of the deed in Book 528, page 
408, Craven County Registry, by fraud as alleged in the Complaint?” 
Before the issue was submitted to the jury, counsel for both sides 
entered into this stipulation: “That if and in the event the jury should 
answer the first issue ‘Yes,’ the defendants are entitled to be reimbursed 
by the plaintiffs the sum of $6,996.68, which is the purchase price paid 
by the defendants to the plaintiffs for the land in controversy.” 

The jury answered the issue No. Whereupon, the court entered judg- 
ment that the defendants are the owners of the land described in the 
complaint, and taxed plaintiffs with the costs. 

Plaintiffs appeal to the Supreme Court. 


Owens & Langley for Plaintiffs, Appellants. 
John W. Beaman and Lee & Hancock for Defendants, Appellees. 


Parker, J. Plaintiffs have two assignments of error, both relating 
to the court’s charge to the Jury. 
Their assignment of error Number One is to this part of the charge: 


“¥ don’t think they’re entitled to but I’ll give it. Gentlemen, coun- 
sel for the defendants requests the Court to give this instruction 

' which I give now. That the legal effect of the deed from Joe 
Garris and his wife, Georgianna Garris, to Mark Phillips, dated 
December 24, 1955, and recorded in the Office of the Register of 
Deeds of Craven County in Book 528, page 189, and the agreement 
and option between Mark Phillips and wife, Lorene Osborne Phil- 
lips, parties of the first part, and Joe Garris and wife, Georgianna, 
parties of the second part, dated January 7, 1956, and recorded in 
the Office of the Register of Deeds of Craven County in Book 528, 
page 192, would be to place fee simple title to the lands in contro- 
versy and the entire tobacco allotment on said land in the said 
Mark Phillips pending the exercise of said option by Joe Garris 
and his wife, Georgianna Garris.” 
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The defendant Leo L. Scott testified, “Mr. Bob Wheeler gave me 
another paper, that deed there from Mark Phillips back to Joe Garris.” 
The case on appeal has this statement immediately after this testimony 
of Scott: “The deed referred to was marked as defendants’ Exhibit A 
and was read into the record by Mr. Beaman.” However, this deed 
does not appear in the case on appeal. Scott further testified: “I gave 
Mr. Wheeler a check for the deed. That is the check I gave Mr. 
Wheeler; it is for $10.00; that was for the deed from Mark Phillips back 
to Joe Garris.” Mark Dunn, a witness for defendant, speaks of the 
deed from Mark Phillips to Joe Garris. 

Robert D. Wheeler, a witness in rebuttal for plaintiffs, testified that 
he drew a deed dated 20 January 1956 from Mark Phillips to Joe 
Garris conveying a fee simple title. This deed is not in the case on 
appeal. 

Plaintiffs alleged in paragraph 2 of their complaint “that on or about 
the 20th day of January 1956, the plaintiffs were the owners in fee 
simple of a certain farm in Craven County, hereinafter described in 
paragraph 5, subject to indebtednesses which were encumbrances in the 
amount of approximately $6,000.00.” The defendants in paragraph 2 
of their answer say, “that the allegations of paragraph 2 of the com- 
plaint are admitted.” 

It seems clear from defendants’ admission in their answer and from 
the evidence that Mark Phillips and his wife conveyed back to plain- 
tiffs by deed the farm before the plaintiffs executed the challenged deed 
to the defendants. It is unreasonable to believe that Leo L. Scott 
represented by Mark Dunn, a lawyer, paid plaintiffs $500.00 and paid 
their indebtedness, unless Mark Phillips and his wife had conveyed the 
farm back to plaintiffs. And yet with the solemn admission in defend- 
ants’ answer that plaintiffs owned on 20 January 1956 the farm in fee 
simple, subject to indebtedness, the judge instructed the jury that the 
legal effect of the deed from plaintiffs to Mark Phillips and of the 
option to repurchase from Mark Phillips and his wife to plaintiffs 
placed fee simple title to the farm and the entire tobacco allotment on 
the farm in Mark Phillips pending the exercise of the option by plain- 
tiffs. This part of the charge was highly prejudicial to plaintiffs, for 
it was to the effect plaintiffs had nothing to sell, but only an option to 
repurchase, and if plaintiffs had nothing to sell, no question of inade- 
quacy of consideration could arise. 

It is plain from the evidence that a principal reason, if not the main 
one, for Leo L. Scott’s desire to purchase plaintiffs’ farm was to get 
their tobacco allotment thereon. Scott testified, “you couldn’t buy the 
tobacco allotment without the place.” One of defendants’ witnesses 
testified a tobacco allotment is worth $750.00 to $800.00 per acre. 
Whether that value is too small or not, the evidence before us does not 
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disclose. However, it is a matter of common and general knowledge 
that the fair market value of farms in the tobacco section of Eastern 
North Carolina is dependent to a very large degree upon the size of 
their tobacco allotments. Plaintiffs have evidence tending to show 
inadequacy of consideration. 

No fiduciary or confidential relationship is alleged. The general rule 
is that fraud is not presumed, but must be proved by the party alleging 
it. Poe v. Smith, 172 N.C. 67, 89 S.E. 1003; 24 Am. Jur., Fraud and 
Deceit, secs. 256 and 257. This does not mean that fraud in a trans- 
action can only be proved by direct and positive evidence. It is not 
ordinarily the subject of such proof. Fraud in a transaction may be 
proved by inferences which may reasonably be drawn from evidence 
respecting the transaction itself, or circumstances surrounding the 
transaction. Vail v. Vail, 233 N.C. 109, 63 S.E. 2d 202; Halsey v. 
Minnesota-South Carolina Land and Timber Co., 174 8.C. 97, 177 S.E. 
29,100 A.L.R. 1; 24 Am. Jur., Fraud and Deceit, sec. 257. 

Such a circumstance surrounding a transaction 1s inadequacy of con- 
sideration. The controlling principle established by our decisions is 
that inadequacy of consideration is a circumstance to be considered by 
the jury in connection with other relevant circumstances on an issue of 
fraud, but inadequacy of consideration standing alone will not justify 
setting aside a deed on the ground of fraud. However, if the inade- 
quacy of consideration is so gross that it shows practically nothing was 
paid, it is sufficient to be submitted to the jury without other evidence. 
Leonard v. Power Co., 155 N.C. 10, 70 S.E. 1061; Knight v. Bridge Co., 
172 N.C. 393, 90 S.E. 412; Butler v. Fertihzer Works, 195 N.C. 409, 
142 S.E. 483; Hill v. Ins. Co., 200 N.C. 502, 157 S.E. 599; Hinton v. 
West, 207 N.C. 708, 178 8.E. 356. See 24 Am. Jur., Fraud and Deceit, 
secs, 266 and 284. 

It is but fair to the learned trial judge to say that in giving the chal- 
lenged instruction at the request of defendants’ counsel for which a new 
trial must be ordered, he said he did not think they were entitled to it. 

New trial. 


EVA MORGAN PILKINGTON aNnp HvussBanp, G. J. PILKINGTON, v. T. W. 
WEST. 


(Filed 18 September, 1957.) 


1. Husband and Wife § 12e: Trusts § 8a— 


The conveyance by a married woman of her property to a trustee without 
any findings of fact or conclusions of law by the notary taking her acknowl- 
edgment that the instrument was not unreasonable or injurious to her as 
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required by G.S. 52-12, renders void any estate or trust attempted to be 
set up in favor of the husband. 


2. Trusts § 8b— 


A trust is active only when there is some duty or responsibility resting 
on the trustee. 


8. Appeal and Error § 61-— 


A decision determining the rights of the parties as they had vested prior 
to an amendment of the Constitution is obiter dicta in its discussion of 
such rights under the constitutional amendment, and as to such dicta its 
entitled only to such consideration as its reason may impel. 


4. Trusts 8 Se— 


While spendthrift trusts may be created when they conform to G.S, 41-9, 
& person cannot remove his property from liability for his debts or restrict 
his right of alienation by a conveyance of his own property to a trustee for 
his sole use and benefit. 


5. Trusts § 18—-The fact that a trust is for the separate use of a married 
woman does not make it an active trust, 

Where a married woman conveys her separate property to a trustee for 
the benefit of herself during her life with provision that upon her death the 
trustee should convey the property to her heirs, and in the event of his 
failure to do so that the property should revert to her heirs, and it is ap- 
parent from the instrument that the word “heirs” was used in its technical 
sense and it is admitted that the possibility of issue of trustor is extinct, 
the trust is a passive trust executed by the Statute of Uses, since under 
Art. X, section 6, of the State Constitution the continuance of the trust is 
hot necessary to preclude the husband of any interest in the property, nor 
is a continuance of the trust necessary to protect the wife against his 
importunities. 


Appray by defendant from Froneberger, J.. May Civil Term 1957 of 
Haywoop. 

Controversy without action under Art. 25, c. 1, G.S., to adjudicate 
the title to a parcel of land in Haywood County described in a deed 
from plaintiffs to defendant, dated 15 April 1957, which he has refused 
to accept and pay for in accordance with a contract between the parties. 
He asserts the deed will not convey good title in fee. 


E. L. Loftin for plaintiff appellee. 
Ward & Bennett for defendant appellant. 


Ropman, J. The agreement of the parties on which judgment was 
rendered establishes these facts: 

(1) Feme plaintiff was, on and prior to 18 October 1943, “the sole 
owner of all right, title and interest in” twelve acres which includes the 
land described in the deed of 15 April 1957 tendered by plaintiff to 
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defendant. Feme plaintiff ‘was on said date in possession of said tract 
of land, and is and has been in possession of said land continuously 
since October 18, 1943 .. .” 

(2) On 18 October 1943 plaintiffs executed a paper writing purport- 
ing to be a deed conveying said land to R. E. Sentelle as trustee. The 
deed is recorded in Haywood County in Book 118, p. 517. 

(3) On 14 June 1944 plaintiffs executed what is designated as a deed 
of revocation undertaking to revoke the trust created and described in 
their deed to Sentelle as trustee, recorded Book 118, p. 517. The deed 
of revocation is duly recorded in the register’s office of Haywood County 
in Book 119, p. 596. 

(4) “. . . the plaintiffs had one child who died in infancy, but have 
no child at this time, and it is agreed that as to Eva Morgan Pilkington 
the possibility of issue is extinct.” 

(5) The deed of 18 October 1943 in the premise describes Eva 
Morgan Pilkington and husband G. J. Pilkington as “parties of the 
first part” and R. E. Sentelle “as trustee only .. . party of the second 
part, and Eva Morgan PILKINGTON, party of the third part.” It recites 
that the parties of the first part ‘desire to make provisions for the 
preservation of the property hereinafter described, for the use and bene- 
fit of the said Eva Morgan Pilkington, her heirs and assigns.” The 
granting clause conveys “to the party of the second part irrevocably, 
for and during the lifetime of the said Eva Morgan Pilkington.”’ 

The habendum is to the party of the second part, his heirs and 
assigns “in trust, however, for the sole use, behoof and benefit of the 
said Eva Morgan Pilkington and her heirs, and the party of the second 
part hereby covenants and agrees with the said Eva Morgan Pilkington 
that he will suffer and permit her and such person as she may desire, 
without let or molestation to have, hold, use and occupy and enjoy the 
aforesaid premises with all rents, issues and products arising therefrom 
for her sole use and benefit, separate and apart from all other persons, 
and wholly free from interference, debts and liabilities, and all other 
interests whatsoever; and that he will at the death of said Eva Morgan 
Pilkington, convey the said lands and premises and all profits or pro- 
ceeds therefrom remaining to the lawful heirs of the said Eva Morgan 
Pilkington. 

“Tf, at the time of her death the said Eva Morgan Pilkington should 
leave surviving her a husband residing with her as such husband, then 
and in that event the rents, use and profits of said property shall go to 
the said husband for and during his lifetime if no children survive. In 
the event children survive and husband, the rents, use and profits shall 
go for the use and benefit of the husband and children jointly, during 
his lifetime, and thereafter to her lawful heirs. 
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“The trust and holding of said property by the party of the second 
part shall continue under said circumstances during the lifetime of said 
husband. 

“Tf the party of the second part shall fail or neglect to make said 
conveyance to the lawful heirs of the said Eva Morgan Pilkington at 
and after her death, or the death of the husband, as herein provided, 
then the said property shal] automatically revert to and become the 
property of the said heirs at law of the said Eva Morgan Pilkington 
in as full and ample manner as if this conveyance had not been made.”’ 

This deed was acknowledged by the plaintiffs. Private examination 
of feme plaintiff was taken. The notary public who took the examina- 
tion did not, however, make any findings of fact or conclusions of law 
as required by G.S, 52-12 that the instrument was not unreasonable or 
injurious to the feme plaintiff, the owner of the property. The absence 
of such conclusions and findings renders any estate or trust attempted 
to be set up in favor of the husband void. McCullen v. Durham, 229 
N.C, 418, 50 S.E. 2d 511; Ingram v. Easley, 227 N.C, 442, 42 S.E. 2d 
624; Fisher v. Fisher, 217 N.C. 70, 6 S.E. 2d 812; S.c., 218 N.C. 42, 
9 S.E. 2d 493. 

The statutory avoidance of any beneficial interest in the husband by 
the conveyance to Sentelle as trustee, coupled with the stipulation that 
feme plaintiff now has no children and will not hereafter have a child, 
leaves Sentelle as trustee having legal title for the sole use, behoof and 
benefit of the said Eva Morgan Pilkington for her life and then to her 
heirs. 

Is the trust an active trust or a passive trust? A trust is active only 
when there is some duty or responsibility resting on the trustee. Finch 
v. Honeycutt, ante, 91; Fisher v. Fisher, supra; Chinnis v. Cobb, 210 
N.C. 104, 185 8.E. 638; Bank v. Sternberger, 207 N.C. 811, 178 S.E. 
595; Patrick v. Beatty, 202 N.C. 454, 163 S.E. 572; Fowler v. Webster, 
173 N.C, 442, 92 8.E. 157; Lummus v. Davidson, 160 N.C. 484, 76 S.E. 
474; Kirkman v. Holland, 139 N.C. 185; 54 Am. Jur. 30. 

Does the fact that the trust is for the sole and separate use of a 
married woman make it an active trust not executed by the statute? 
This question has not heretofore been decided by this Court. Under 
the common law existing prior to the adoption of our Constitution in 
1868, 2 husband was seized of an estate in the land of his wife during 
coverture which gave him the right to possession and control thereof. 
He could appropriate all the rents and profits to his own use and could 
sell and convey the land for a period not exceeding the coverture. Perry 
v. Stancil, 237 N.C. 442, 75 S.H. 2d 512; Bloss v. 0.0.0... , 3 N.C, 223; 
26 Am. Jur, 684. 

Hence trusts created for the sole and separate use of a married 
woman prior to the adoption of the Constitution of 1868 were active. 
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To permit the execution of the trust by the statute and vest both the 
legal and equitable estate in the wife would have defeated the very 
purpose of the trust. Kirby v. Boyette, 116 N.C. 165, affirmed on 
rehearing 118 N.C. 244, correctly adjudged that the instrument then 
under consideration created an active trust, but Judge Avery, both in 
his original opinion and in his opinion on rehearing, states that section 
6 of Art. X of the Constitution did not change the law as it was, in his 
opinion, still necessary to protect the wife against importunities of the 
husband. The case involved a conveyance made in 1867. The hus- 
band’s property rights had accrued when the constitutional property 
protection accorded married women became the law. The opinion as 
it relates to the effect of the Constitution on such trusts was dicta 
entitled to such consideration as its reasoning may furnish. 

In weighing the opinion as it relates to conveyances subsequent to 
1868, it is, we think, pertinent to note that the Court took the first 
opportunity to express its disapproval of the dicta in Kirby v. Boyette. 
Justice H. G. Connor, speaking with respect to the effect of Art. X, 
section 6, on such trusts, said: “Hence, it would seem that the reason 
which formerly controlled the courts in holding that a trust, when no 
duty was imposed, for the benefit of a married woman was active rather 
than passive, no longer exists in North Carolina.” Perkins v. Brinkley, 
133 N.C. 154. The opinion is noteworthy because, as Justice Connor 
points out, the observation with respect to such trusts was not necessary 
to the decision of that case. 

Kirby v. Boyette was again adverted to in Cameron v. Hicks, 141 
N.C. 21, but the Court then said it was not called upon to expressly 
decide the question. Justice Connor said: “Whether the rule should 
have been modified by reason of our constitutional provision, in regard 
to the status of married women, as suggested in Perkins v. Brinkley, 
133 N.C. 154, it is useless to discuss.” 

Disagreement with the dicta in Kirby v. Boyette was again expressed 
in Freeman v. Lide, 176 N.C. 434, 97 8.E. 402. Walker, J., said: “One 
of the powers conferred by the Constitution and assured by it to mar- 
ried women, and confirmed by statute, is the power to devise and be- 
queath her property, real and personal, and the statute has prescribed 
a method of executing this power—the same as for men. In view, there- 
fore, of the changes made by the Constitution of 1868, art. 10, sec. 6, 
and the cases above cited, decided since Kirby v. Boyette, supra, the 
doctrine of that case ought not to be applied to trusts declared by deed 
or will made since the adoption of the Constitution, unless the trust is 
an active trust, and the mere use of the words ‘sole and separate use,’ 
without other words imposing some active duties upon the trustee or 
creating contingent estates to be preserved, ought not to prevent the 
statute from executing the use.” 
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The activity of married women in the business world of today demon- 
strates the baselessness of Judge Avery’s fear that the wife would, not- 
withstanding the constitutional guaranty, be so subject to the influence 
and dominance of her husband that she could not in fact exercise sole 
and separate use of her property without the intervention and protec- 
tion of a third person. 

We give our approval to this statement in 26 Am. Jur. 676: “A trust 
for the sole and separate use of a married woman, where the husband’s 
common-law rights to her property have been abolished, cannot, of 
course, be sustained as an active trust on the theory that the trust is 
necessary in order to prevent such rights to the husband from attaching 
to the corpus .. .” The statute converts the trust into the legal sepa- 
rate estate of the wife. | 

The language of the covenant is specific in the declaration that trus- 
tee will hold “for her (settlor’s) sole use and benefit.” The clause im- 
mediately following, ‘‘and wholly free from interference, debts and lia- 
bilities, and all other interests whatsoever,” was manifestly not intended 
as restricting Mrs. Pilkington’s right to use the property or to free it 
from liability for her debts. While valid spendthrift trusts may be 
created when they conform to our statute, G.S. 41-9, one cannot remove 
his property from liability for his debts or restrict his right of aliena- 
tion by a conveyance to a trustee for the sole use and benefit of the 
owner, grantor. Schwren v. Falls, 170 N.C. 251, 87 S.E. 49; Vaughan v. 
Wise, 152 N.C. 31, 67 S.E. 338; Wool v. Fleetwood, 186 N.C. 460; 
Mebane v. Mebane, 39 N.C. 181; Nelson v. California Trust Co., 202 P. 
2d 1021 (Cal.) ; Schenck v. Barnes, 50 N.E. 967 (N.Y.) ; Scott on Trusts, 
2d Ed., sec. 156; Bogert, Trusts & Trustees L. A. p. 495; 89 C.J.S. 745; 
54 Am. Jur. 134. 

A passive trust for the feme plaintiff for her natural life is created. 
It is executed by statute. The only valid trust in remainder is to the 
heirs of the life tenant. By express language the trust is self-executing 
if the trustee fail to convey. It is passive; hence, the instrument con- 
veys an estate for the feme plaintiff for her natural life with remainder 
in fee to her heirs. It is apparent that the word “heirs” is descriptive 
of those who take the fee and is used in its technical sense and not as 
meaning children. The distinction between children and heirs in its 
technical sense is clearly recognized in the instrument itself. It follows 
that the feme plaintiff has and can, with the written assent of her hus- 
band, convey an estate in fee simple. Whitson v. Barnett, 237 N.C. 483, 
75 S.E. 2d 391; Edgerton v. Harrison, 230 N.C. 158, 52 S.E. 2d 357; 
Rawls v. Roebuck, 228 N.C. 537, 46 8.E. 2d 323; Rose v. Rose, 219 N.C. 
20, 12 8.E. 2d 688. 
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For the reasons given it is unnecessary to consider the validity and 
effect of the deed of revocation. 
Affirmed. 


JOHN H. HARDY, Fatuer; ESSIE HARDY, MotHer; WILLIAM H. HARDY, 
-DeceaseD, v. MARIE J. SMALL, ApMx. or Estate or CLAUDE E. SMALL 
(EmpPpLorer) ; NATIONWIDE IN SURANCE COMPANY (CARRIER). 


(Filed 18 September, 1957.) 


i. Master and Servant § 39b— : | 
A general farm laborer is an employee and nee an independent contractor. 


2. Master and Servant § 55d— 


Whether an injury by accident arises out of or in the course of the em- 
ployment is a mixed question of law and of fact. 


8. Master and Servant § 40c— 


The words “out of” as used in the Workmen’s coenenseon Act refer 
to the origin or cause of the accident. 3 


4. Master and Servant § 40a— 


The words “in the course of” as used in ine Workmen's Gotavenantion 
Act refer to the time, place and circumstances under which an accident 
occurs. | 


%. Master and Servant § 40c— 


An injury does not arise out of and in the course of the smoloyinent 
unless it is fairly traceable to the employment as a contributing proximate 
cause, and an accident from a hazard to which the pub in he Benere is 
subject does not arise out of the employment. 


6. Same— : : oe | ey 
Accidental injury to an employee while on a public street or highway 
does not arise out of the employment unless the employee at the time of the 
accident is acting in the course of his employment. 


7. Master and Servant § 40d— 


Ordinarily an injury by accident is not compensable if sustained by the 
employee while on the way to or returning from the place where his em- 
ployment is performed unless the employer provides the means of trans- 
portation. 


8. Master and Servant § 37—— 


The Workmen’s Compensation Act should be liberally construed to the 
end that its benefits should not be denied upon technical, narrow and strict 
interpretation, but the rule of liberal construction cannot be employed to 
enlarge the meaning of the Act beyond its plain and unmistakable terms. 
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9. Master and Servant § 40c—Under facts of this case injury to employee 
while crossing highway was a risk incident to the employment. 


Deceased employee lived on the farm of the employer in a house fur- 
nished rent free by the employer to the employee’s father so that the mem- 
bers of the family would be available for farm labor. The employee was 
employed as a general farm laborer with duty to feed the livestock at the 
barn. A highway traversed the farm and lay between the barn and the 
employee’s home. The employee was fatally injured while crossing the 
highway on his way from the barn to his home. Held: The employee was 
in the course of his employment from the time he left the area of his home 
to perform his duties until he returned to the area of his home, the high- 
way not being used as a means of travel to and from his work but being a 
hazard necessary to be crossed in going from one part of the farm to the 
other, and therefore, the accident arose out of and in the course of the 
employment. 


AppEaL by defendants from Parker, J., April Term, 1957, of CHowan. 

Defendants’ appeal is from a judgment affirming the Industrial Com- 
mission’s award of compensation in plaintiffs’ proceeding under Work- 
men’s Compensation Act (G.S. Ch. 97, Art. 1). 

Jurisdiction under G.S, 97-13(b) is based on these stipulated facts: 
On November 30, 1955, William H. Hardy, the deceased employee, sus- 
tained an injury by accident resulting in his immediate death; and 
when this occurred an insurance policy, purchased by defendant em- 
ployer from defendant insurance carrier, covering defendant employer’s 
compensation liability incident to her farm operations, was in full force 
and effect. 

The findings of fact and conclusions of law relevant on this appeal 
_ are as follows: 

“FINDINGS OF FACT 


“1, On 80 November 1955 and prior thereto the deceased, a thirteen- 
year-old boy, lived at the home of his mother and father located on the 
farm of the defendant, Marie J. Small, Administratrix of the Estate of 
Claude E. Small. During the summer when he was not in school the 
deceased was employed on the farm as a general farm laborer, and 
during the fall and winter season of 1955, while he was attending school 
the deceased was employed by such defendant to feed livestock on the 
farm. 

‘2. The deceased had been employed to feed livestock on the farm by 
Mr. Claude Small, Jr., manager of the farm, and Mr. Small told the 
deceased where and when to do the work. 

“3. The defendant’s farm was located on both sides of N. C. High- 
way 32 and approximately two miles north of Edenton. The deceased 
lived on the farm approximately 120 feet to the east of the hard sur- 
faced portion of N. C. Highway 32. The deceased fed the defendant’s 
livestock at a barn located 350 to 400 feet from his home and on the 
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west, side of N. C. Highway 32, across the highway from hishome. The 
deceased fed the livestock seven days a week, once in the morning 
before he went to school and once in the afternoon after he returned 
from school. The defendant paid the deceased $1.50 per week for per- 
forming such Job. 

“4 On 30 November 1955 the deceased, after returning home from 
school, told his mother that he was going to feed the defendant em- 
ployer’ s livestock, as was his regular job with the defendant during such 
season of the year. The deceased thereafter crossed Highway 32 and 
went to the defendant’s barn where he fed the livestock. After per- 
forming such work he started to cross Highway 32 in order to return 
from the barn to his home. While so crossing the highway and near 
the west edge of the highway, the deceased was struck by a car and 
killed. 

“5 The deceased employee sustained, as described above, an injury 
by accident arising out of and in the course of his employment which 
resulted in his death. 

“6. At the time of the injury by accident giving rise hereto the de- 
ceased was not engaged in an independent business, calling or occupa- 
tion. He did not have the independent use of his skill, knowledge or 
training in the execution of the work. He was subject to discharge if he 
adopted one method of doing work rather than another. He was in the 
regular employ of defendant. He was not free to use such assistance 
as he thought proper. And he did not select his own time. The defend- 
ant had control over the work of the deceased employee and had the 
authority to direct his activities. At the time of the death of the de- 
ceased he was an employee of the defendant employer and not an inde- 
pendent contractor. 


“ug. 
“The above Findings of Fact and Conclusions of Law engender the 
following additional— 


“CONCLUSIONS OF LAW 


“1. The employer-employee relationship existed between the deceased 
employee and the defendant employer at the time of the injury by 
accident giving rise hereto. 

“2. On 30 November 1955 the deceased employee sustained an injury 
by accident arising out of and in the course of his employment. 

He. 

The quoted findings of fact and conelusions of law were made 
initially by the Hearing Commissioner. Upon defendants’ appeal from 
the award based thereon, these findings of fact were adopted by the 
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Full Commission; and the Full Commission adopted the Hearing Com- 
missioner’s conclusions of law. Thereupon, the Full Commission 
awarded compensation to plaintiffs. 

Defendants excepted to the judgment affirming said award and ap- 
pealed. 


John W. Graham for plaintiffs, appellees. 
Teague, Johnson & Patterson for defendants, appellants. 


Bossitt, J. The findings of fact, amply supported by competent 
evidence, establish, znter alia, that the deceased was an employee. De- 
fendants’ contention that this thirteen year old boy was an independent 
contractor in respect of the farm chores assigned to him when fatally 
injured is without merit. It is clear that the employer had the right 
to direct him in his work and to discharge him with or without cause. 
It is unnecessary to restate the factors that distinguish an independent 
contractor from an employee. McCraw v. Mills, Inc., 238 N.C. 524, 
64 S.E. 2d 658, and cases cited. 

Defendants’ primary position is that, upon said findings of fact, the 
court was in error in its conclusion that the employee’s death was by 
accident arising out of and in the course of his employment. 

Whether an injury by accident arises out of and in the course of the 
employment is a mixed question of law and of fact. Horn v. Furniture 
Co., 245 N.C. 173, 176, 95 S.E. 2d 521, and cases cited. 

Decision on this appeal turns on whether the specific. findings of ‘act: 
considered in the light most favorable to plaintiffs, afford a sufficient 
factual basis for the determination that the employee’s death was by 
accident arising out of and in the course of his employment. Guest v. 
Iron & Metal Co., 241 N.C. 448, 85 S.E. 2d 596. 

The basic rule is that the words “out of” refer to the origin or cause 
of the accident, and that the words “in the course of” refer to the time, 
place and circumstances under which it occurred. Conrad v, Foundry 
Co., 198 N.C. 723, 153 S.E. 266; Alford v. Chevrolet Co., 246 N.C. 214, 
217, 97 S.E, 2d 869. 

The question presented is one of first impression in this jurisdiction. 
Here the farm employee, who lived on the farm, sustained an injury 
by accident when returning from the barn, to which he had gone to feed 
the livestock, to the area of the house in which he lived. 

An injury does not arise out of and in the course of the employment 
unless it is fairly traceable to the employment as a contributing proxi- 
mate cause. Hence, injury by accident is not compensable if it results 
from a hazard to which the public generally.is subject. Walker v. 
Wilkins, Inc., 212 N.C. 627, 194 8.E. 89; Marsh v. Bennett College, 212 
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N.C. 662, 194 S.E. 303, tornado cases; Plemmons v. White’s Service, 
Inc., 218 N.C, 148, 195 S.E. 370, mad dog case. 

In early cases in other jurisdictions, compensation was generally 
denied where the injury occurred upon a public street or highway on 
the ground that the hazard to which the employee was exposed was not 
peculiar to the employment but a risk common to all persons using the 
public street or highway. Annotation: 51 A.L.R. 509. In later deci- 
sions, injury on a public street or highway is generally held compensable 
if at the time the employee is acting in the course of his employment. 
Annotation: 80 A.L.R. 126, and supplemental decisions; 58 Am. Jur., 
Workmen’s Compensation sec. 226. 

It is established in this jurisdiction that an injury caused by a high- 
way accident is compensable if the employee at the time of the accident 
is acting in the course of his employment and in the performance of 
some duty incident thereto. Massey v. Board of Education, 204 N.C, 
193, 167 S.E. 695; Davis v. Mecklenburg County, 214 N.C. 469, 199 
S.E. 604; Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 2d 220; Guest v. 
Iron & Metal Co., supra. 

Ordinarily, the rule is that an injury by accident is not compensable 
if sustained by the employee while on his way to or returning from the 
premises where the work of his employment is performed. Huné v, 
State, 201 N.C. 707, 161 S.E. 203; Bray v. Weatherly & Co., 203 N.C. 
160, 165 S.E. 332; Lassiter v. Telephone Co., 215 N.C. 227, 1 S.E. 2d 
542; McKenzie v. Gastonia, 222 N.C. 328, 23 8.E. 2d 712; Bryan v. 
T. A. Loving Co., 222 N.C, 724, 24 S.E. 2d 751. Such an injury is com- 
pensable when it is established that the employer, as an incident of the 
contract of employment, provides the means of transportation to and 
from the place where the work of the employment is performed. 
Dependents of Phifer v. Dairy, 200 N.C. 65, 156 S.E. 147; Edwards v., 
Loving Co., 203 N.C. 189, 165 S.E. 356; Smith v. Gastonia, 216 N.C. 
517, 5 S.E. 2d 540. 

The crucial question posed for decision on this appeal is this: Was 
the employee acting in the course of his employment and in the per- 
formance of some duty incident thereto during the period while walking 
between the area of the house where he lived and the barn where he 
fed the livestock? In our view, under the circumstances here presented, 
this question must be answered in the affirmative. 

The Act “should be liberally construed to the end that the benefits 
thereof should not be denied upon technical, narrow and strict inter- 
pretation,” Johnson v. Hosiery Co., 199 N.C. 38, 153 S.E. 591; but “the 
rule of liberal construction cannot be employed to attribute to a pro- 
vision of the act a meaning foreign to the plain and unmistakable words 
in which it is couched.” Henry v. Leather Co., 231 N.C. 477, 57 S.E. 
2d 760. 
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Deceased lived with his parents, two brothers and a sister. The 
father did no farm work. His work was elsewhere. He testified: “I 
rented the house from Claud Small, Jr. I did not pay him rent, my 
folks worked with them.” It seems clear that occupancy of this house 
by the Hardy family was permitted by the operator of the farm so that 
the wife and children would be available for farm labor as the need 
therefor arose. 

Deceased was employed to help with the crops when his services were 
needed and when he (out of school) was available for the work. It 
would seem unrealistic and unduly restrictive to say that deceased 
would be in the course of his employment while in a particular field 
where he was directed to perform labor on a particular day but not 
while going back and forth across the farm between the area of the 
house and such field. 

The feeding of the livestock was just as much a part of the operation 
of the farm as tending the crops. In respect of the particular work he 
was employed and directed to do when fatally injured, the circum- 
stances impel the conclusion that the real nature of his employment was 
to go to the barn and feed the livestock. The feeding of the livestock 
being a part of the operation of the farm as a whole, the trip (across 
the farm) between the area of the house and the barn may reasonably 
be considered within the terms of his employment. So considered, the 
period of his employment commenced when he leit the area of his house 
for the barn; and, in the absence of evidence of deviation, terminated 
upon his return from the barn to the area of the house. The fact that 
he was injured while in such employment and on a mission for his 
employer affords sufficient factual basis for the determination that his 
injury arose out of and in the course of his employment. | 

It is noteworthy that the public highway was neither necessary nor 
used as a means of access to the barn, 1.e., in the sense of travel along 
the highway. The fact that he had to cross the highway on his way to 
and from the barn constituted an additional hazard of his employment; 
for if the house and barn had not been separated by the public highway, 
means of access between the area of the house and the barn would have 
been equally available and safer. 

Affirmed. 
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STATE v. JOHN HUGHES WHITE. 
(Filed 18 September, 1957.) 


1. Criminal Law § 16— 

Where the inferior courts of a particular county are given exclusive 
original jurisdiction of general misdemeanors, any jurisdiction of the 
Superior Court to try a defendant for a general misdemeanor must be 
derivative. 


2. Criminal Law § 19— 


Where the record fails to show jurisdiction in the Superior Court in the 
trial of a general misdemeanor within the exclusive jurisdiction of an 
inferior court, appeal to the Supreme Court must ordinarily be dismissed, 
but where, on motion of the Attorney General for diminution of the record, 
it is made to appear by certified copies of the original papers that defend- 
ant was originally tried on a warrant in the recorder’s court and the cause 
transferred to the Superior Court in accordance with law (Chapter 115, 
Public Laws of 1929) upon defendant’s demand for jury trial, jurisdiction 
is established. 


8. Same— 


Where a cause is transferred from the recorder’s court upon defendant’s 
demand for a jury trial, trial in the Superior Court must be upon a bill of 
indictment. 


4. Same: Automobiles § 75: Criminal Law § 134-— 


Where the warrant in the recorder’s court charges defendant with driv- 
ing while under the influence of intoxicants and further alleges that the 
offense was a second offense, and upon transfer of the cause to the Superior 
Court upon defendant’s demand for jury trial, the indictment charges the 
substantive offense, with further averment that it was a third offense, 
held: the Superior Court acquires jurisdiction of the substantive offense, 
since the statute, G.S. 20-179, with respect to second, third and subsequent 
offenses, relates only to punishment. However, the Superior Court cannot 
impose a penalty greater than that provided for a second offense. 


5. Criminal Law § 169— 


Where the warrant in the inferior court charges that the substantive 
offense was the second offense, and on appeal to the Superior Court judg- 
ment is entered upon indictment charging the offense to be a third offense, 
but no incompetent evidence is admitted during the trial in regard to 
repeated offenses, a new trial will not be awarded, but the cause will be 
remanded for proper judgment. 


Where the warrant in the inferior court charges that the substantive 
offense was the second offense, and on appeal to the Superior Court judg- 
ment is entered upon indictment charging the offense to be a third offense, 
the judgment may not be allowed to stand even though the sentence im- 
posed is no greater than that permissible for a first or second offense, since 
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the court may have taken into consideration that the conviction was for a 
third offense in fixing the punishment. 


Apprat by defendant from Frizzelle, J., June Term 1957 of Craven. 

This defendant was tried at the June Term 1957 of the: Superior 
Court of Craven County on a bill of indictment charging him with the 
following offenses: (1) That on the 24th day of February 1956, he 
unlawfully operated a motor vehicle upon the public highways of 
Craven County after his operator’s license had been revoked. (2) That 
on the same date he operated a motor vehicle upon the highways of- 
Craven County while being under the influence of intoxicating liquors 
or narcotic drugs, this being his third such offense, he having theretofore 
been convicted of the same offense on September 19, 1949 in the Supe- 
rior Court of Jones County, and the 8th day of February 1954, in the 
Superior Court of Craven County. (3) That on the same date he did 
unlawfully operate a motor vehicle upon the public highways of Craven 
County i in a careless and reckless manner, 

The jury returned a verdict of guilty on the first and second counts. 
On the second count, the presiding judge entered the following sentence, 
‘.. . the defendant having been convicted of driving under the influ- 
ence of alcohol for the third time, and the jury found the defendant 
guilty as charged in the bill of indictment: It is now CoNnsiIDERED, 
ORDERED AND ADJUDGED that the defendant be confined in the common 
jail of Craven County for a period of twelve (12) months to be assigned 
to work the roads of the State under the supervision of the State High- 
way and Public Works Commission.” On the first count a sentence of 
six months was imposed, to begin at the expiration of the sentence 
imposed in count two. 

From the judgment entered the defendant appeals, assigning error. 


Attorney-General Patton.and Assistant Attorney-General Love, for 
the State. 

Charles L. Abernethy, Jr., and Larkins & Brock for defendant ap- 
pellant. 


DENNY, J. The sole auestiGn presented by the appellant in his brief 
is whether or not the Superior Court of Craven County had jurisdiction 
to try this case. 

Craven County is one of our counties in which exclusive original 
jurisdiction of general misdemeanors is vested in its inferior courts. 
S. v. Sloan, 288 N.C. 547, 78 S.E. 2d 312; S. v. Morgan, post, 596; G.S. 
7-64. Consequently, any jurisdiction the Superior Court of Craven 
County obtains in such cases is derivative. S. v. Patterson, 222 N.C. 
179, 22 S.E. 2d 267; S. v. Thomas, 236 N.C. 454, 73 S.E, 2d 283. 
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The case on appeal does not show jurisdiction in the Superior Court. 
Hence, nothing else appearing, the appeal would be dismissed. S. v. 
Banks, 241 N.C. 572, 86 S.E. 2d 76; S. v. Morris, 235 N.C. 393, 70 8.E. 
2d 23; S. v. Thomas, supra; S. v. Patterson, supra. However, the 
Attorney-General filed a motion in this Court suggesting a diminution 
of the record. The motion was allowed and we now have before us a 
certified copy of the original warrant dated 24 February 1956, return- 
able before the Craven County Recorder’s Court, charging that the 
defendant, on or about 24 February 1956, did (1) operate a motor 
vehicle upon the public highways of North Carolina after his operator’s 
license had been revoked; (2) operate a motor vehicle upon the public 
highways of North Carolina while under the influence of intoxicants 
or narcotics, it being the second offense; and (3) drive a motor vehicle 
in a careless and reckless manner. A certified copy of the minutes of 
the Recorder’s Court with respect to the disposition of this case, which 
the Attorney-General brought here pursuant to his motion, is to the 
effect that on 19 March 1957 a jury was demanded and a bond fixed 
in the sum of $500.00. This made it incumbent upon the Recorder of 
said court to transfer the case to the Superior Court of Craven County 
for trial pursuant to the provisions of Chapter 115, Public Laws of 
1929, the pertinent part of which reads as follows: “In all trials in the 
Recorder’s Court for Craven County, upon demand for a jury by the 
defendant or the prosecuting attorney representing the State, the Re- 
corder shall transfer such trial to the Superior Court of Craven County, 
and the defendant shall execute a new bond in such amount as named 
by the Recorder for his appearance at the next term of the Superior 
Court for Craven County.” When a case is transferred to the Superior 
Court pursuant to the provisions of this or a similar statute, the trial in 
the Superior Court must be upon a bill of indictment. S. v. Norman, 
237 N.C. 205, 748.E. 2d 602; S. v. Batley, 237 N.C. 273, 74 8.E. 2d 609; 
S. v. Pitt, 237 N.C. 274, 74 S.E. 2d 608; S. v. Owens, 243 N.C. 673, 91 
S.E. 2d 900. 

We likewise have before us a certified copy of a bill of indictment 
found by the Grand Jury at the April Term 1957 of the Superior Court 
of Craven County, in which the three counts appearing in the warrant 
are included in the bill, but the time of the alleged commission of these 
offenses is stated as 24 February 1957. Moreover, this bill does not 
show the drunk driving violation set out therein as being a second 
offense, as alleged in the warrant. 

When this case was called for trial, counsel for defendant moved to 
quash the bill on the ground that the alleged violations, according to the 
original warrant, occurred on 24 February 1956 and not on 24 February 
1957, as alleged in the bill of indictment. The trial judge denied the 
motion, continued the case, and suggested that the Solicitor procure a 
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new bill since the date appearing in the bill might have considerable 
bearing on the count charging the defendant with driving a motor 
vehicle upon the public highways of the State after his operator’s license 
had been revoked. A new bill was obtained as hereinabove set out. 
The Attorney-General also brought up, pursuant to his motion, a certi- 
fied copy of a stipulation entered into by the Solicitor and counsel for 
the defendant, in open court in the trial below, to the effect that the 
warrant and both bills of indictment involve the same set of facts. 

In light of the above facts, the defendant contends that, since the 
warrant alleged only a second offense with respect to the charge of 
drunk driving, while the bill of indictment alleged such violation to be 
a third offense, he is entitled to a new trial. 

In the case of S. v. Miller, 287 N.C. 427, 75 S.E. 2d 242, the bill of 
indictment did not allege that either of the offenses charged was a 
second or subsequent offense. The defendant entered a plea of guilty. 
It was then determined that he had been convicted four or five times 
theretofore on similar charges. The court, therefore, proceeded to pro- 
nounce judgment as provided in GS. 90-111 for subsequent offenses. 
Upon appeal to this Court we held that, ‘Where a statute prescribes a 
higher penalty in case of repeated convictions for similar offenses, an 
indictment for a subsequent offense must allege facts showing that the 
offense charged is a second or subsequent crime within the contempla- 
tion of the statute in order to subject the accused to the higher penalty.” 
The conviction was sustained on both counts but the cause remanded 
for a judgment on each count not in excess of that prescribed by GS. 
90-111 for a first offense. 

In S, v. Stone, 245 N.C, 42, 95 S.E. 2d 77, the defendant was tried 
upon a bill of indictment charging that on 13 July 1956 he “did unlaw- 
fully and willfully drive a motor vehicle upon the public highways 
within the County and State aforesaid while then and there being under 
the influence of intoxicating liquor or narcotic drugs, same being his 
third offense he having been convicted thereof in the County Criminal 
Court of Lee County, N. C., at Sanford, N. C., on the 10th day of 
January, 1950, and in the County Criminal Court of Lee County, N. C., 
at Sanford, N. C., on the 10th day of April, 1956 . . .” The State, over 
objection by the defendant, was permitted to introduce in evidence the 
record of the County Criminal Court of Lee County tending to show 
that on 10 January 1950, the defendant entered a plea of nolo con- 
tendere to a charge of “drunk driving” and judgment was pronounced 
thereon. We held “the admission in evidence of the record of the plea 
of nolo contendere entered 10 January, 1950, was prejudicial error. 
Since it did not support the allegation as to a prior conviction on 10 
January, 1950, evidence offered initially by the State tending to show 
that the defendant had been previously charged with an unrelated prior 
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criminal offense and of the disposition thereof under plea of nolo con- 
tendere was incompetent.” Consequently, a new trial was granted. 

In the instant case there is no contention that any incompetent evi- 
dence was introduced to establish the previous convictions on similar 
charges of “drunk driving.” The defendant testified that he had been 
previously convicted on the occasions alleged in the bill of indictment. 
Hence, in our opinion, the verdict of guilty for driving a motor vehicle 
upon the public highways of the State while under the influence of an 
intoxicating liquor should be sustained. G.S. 20-179, with respect to 
second, third, and subsequent offenses relates only to punishment. 
Therefore, we hold that the Superior Court of Craven County had 
jurisdiction to try the offense charged under G.S. 20-138. No more 
evidence is required to convict a defendant for “drunk driving” pur- 
suant to the provisions of G.S. 20-138 for a second, third, or subsequent 
offense than is required for a conviction for a first offense, the only 
difference being that the State in such cases is required to allege and 
prove the second, third, or subsequent offenses before it is entitled to 
subject the accused to the higher penalty. Furthermore, in such cases, 
the defendant is entitled to know whether or not the State is seeking 
to exact a higher penalty because of a previous conviction or convic- 
tions. 

Even so, the jurisdiction of the Superior Court was derivative and 
it had no power to impose a penalty greater than that provided for a 
second offense, since the violation charged in the original warrant 
alleged such violation as being a second offense. S. v. Miller, supra. 
It is true that under the provisions of G.S. 20-179 a penalty as great 
as that inflicted in the court below might be imposed for a first or 
second offense. S. v. Stone, supra. However, it appears from the Jjudg- 
ment entered in the court below that his Honor took into consideration 
this conviction as being a third offense in determining what sentence 
should be imposed. Consequently, the judgment on the second count 
is hereby set aside and the cause is remanded for sentence as for a 
second offense as provided in G.S. 20-179. We find no error in the 
verdict on the first count; however, the court below will designate 
when the sentence thereon is to begin in relation to the new sentence 
or judgment that will be imposed in accord with this opinion. 

Remanded. 
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MAE SNYDER BUCHANAN v. G. D. SMAWLEY. 
(Filed 18 September, 1957.) 


1. Abatement and Revival § 4— 


A demurrer on the ground of the pendency of a prior action must be 
overruled when it appears upon the face of the complaint that even though 
the prior action involves the same subject matter it is not between the same 
parties. G.S. 1-127(3). If the identity of the actions does not appear upon 
the face of the complaint, objection may be raised only by answer. G.S. 
1-133. 


2. Eminent Domain § 26: Pleadings § 19c——Complaint held not to disclose 
as matter of law that title to property in question had passed to High- 
way Commission. 


It appeared from the complaint that the State Highway and Public 
Works Commission had filed motion for immediate possession of the land 
in controversy, that the clerk entered order on the hearing that the prop- 
erty involved was not embraced in the boundaries set out in the courthouse 
map of the highway project, and denied the Commission possession of the 
property, from which order the Commission appealed, and that while the 
appeal was pending the Commission moved for appointment of commission- 
ers to determine the amount of compensation, that the clerk affirmed the 
award of the commissioners and appeal was entered by the Commission, 
and that while the appeals were pending the Commission purported to sell 
buildings located on plaintiff’s land to defendant, and that defendant 
entered upon plaintiff’s property and took and carried away the buildings, 
shrubs, plants, trees, and cut down valuable shade trees, etc. Held: De- 
murrer to the complaint on the ground that it failed to state a cause of 
action should have been overruled. G.S. 1-127(6). 


8. Pleadings § 15— 


A demurrer tests the sufficiency of a pleading, admitting, for the purpose, 
the truth of the allegations of fact contained therein and relevant infer- 
ences of fact necessarily deducible therefrom. 


4. Pleadings § 19c-——~ 


Demurrer for failure of the complaint to state a cause of action should 
be overruled if any portion of the pleading is good and states a cause of 
action, since a pleading must be fatally defective before it will be rejected. 


AppraL by plaintiff from Clarkson, J., at January 1957 Term, of 
RUTHERFORD. 

Civil action to recover property of plaintiff wrongfully taken, and for 
damage to other property of plaintiff in the taking—heard upon demur- 
rer to complaint. 

Plaintiff alleges in her complaint substantially the following: 

That plaintiff, at the times hereinafter mentioned, was, and now is 
the owner and in possession of a certain specifically described tract of 
land located in Rutherford County. 
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That for condemnation of a portion of said land, as being necessary 
to construction of Project 8812, for the relocation of Highway #221 in 
Rutherford County, the State Highway and Public Works Commission 
began action in Superior Court of Rutherford County, before the Clerk 
of that court on 8 October, 1956, and attached a map purporting to 
show that a portion of said land lay within the said Project 8812, as 
shown on duly posted courthouse maps as required by law. 

That on 19 June, 1956, after answer was duly filed in said proceeding, 
the State Highway and Public Works Commission served on plaintiff 
notice and motion stating that it would appear before the Clerk of said 
court and ask for immediate possession of the lands which they claimed 
to be embraced within the boundaries of said Project 8812. 

That pursuant thereto a full and complete hearing was had before 
the said Clerk on 25 June, 1956, and thereafter the Clerk entered an 
order in which it was held that the property involved in the motion of 
the State Highway and Public Works Commission lay outside the right 
of way boundary of said Project 8812 and was not embraced in the 
boundaries thereof as set out in the courthouse map of said project, and, 
thereupon, denied the State Highway and Public Works Commission 
possession of the property. 

That from this order the Commission gave notice of appeal. 

And while the appeal was pending, ‘‘as it still is as of the present 
date,” the Commission served notice and motion for the appointment 
of commissioners to determine the amount of compensation which 
should be paid for the property of plaintiff which the Clerk had decided 
lay outside the boundaries of Project 8812; and pursuant to the notice 
and motion therefor the Clerk of Superior Court appointed certain com- 
missioners who made their report on 9 August, 1956, to which the State 
Highway and Public Works Commission filed exceptions on 15 August, 
1956. ~ 

That the Clerk affirmed the award of the commissioners, and State 
Highway and Public Works Commission entered the following appeal 
entries: “To the signing and entering of the above judgment by the 
Clerk affirming the report of the commissioners, petitioner State High- 
way and Public Works Commission objects and excepts and in open 
court gives notice of appeal to the Superior Court of Rutherford County 
and demands a trial by the jury of the issues of fact involved in this 
proceeding. Further notice waived.” 

That while the said appeal from the said order of the Clerk was still 
pending, the State Highway and Public Works Commission purported 
to sell the buildings located on the land of plaintiff to defendant G. D. 
Smawley, at which time the buildings were the property of plaintiff, 
had been judicially declared to be outside the boundary of Project 8812, 
and were in possession of plaintiff. 
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That defendant entered upon the property of plaintiff and took and 
carried away (plaintiff’s) buildings to land belonging to him, and is 
presently using them,—claiming to be owner thereof. 

That in taking the buildings from the property of plaintiff defendant 
cut down valuable shade trees, and completely destroyed the yard and 
lawn of plaintiff. And that in addition thereto, defendant took and 
carried away a large number of shrubs, plants, trees and flowers to 
which he had no claim or color of title—knowing at the time that they 
did not belong to him, and were the sole property of plaintiff. That by 
these acts of defendant plaintiff has been greatly damaged, ete. 

Defendant demurs to plaintiff’s complaint, and, for causes, says: 

“1, That the plaintiff’s complaint fails to state a cause of action 
against this defendant in this action. 

“2. That on the face of plaintiff’s complaint it shows that another 
action is pending between the plaintiff and the State Highway and 
Public Works Commission which involves all of the matters and con- 
troversies as to the condemnation of the property involved for highway 
purposes; that commissioners were duly appointed by the Clerk of the 
Superior Court to appraise the damages making report therefor which 
has been appealed by the State Highway and Public Works Commis- 
sion, and is now pending for trial in the Superior Court, Rutherford 
County, North Carolina. 

“3. That in plaintiff’s complaint it is alleged: (a) That the State 
Highway and Public Works Commission made the entries of appeal 
from the Clerk’s order confirming the commissioners’ report; and (b) 
that the plaintiff (defendant) herein purchased the property from the 
State Highway and Public Works Commission.” 

The cause was heard at term, and the demurrer sustained, and the 
action dismissed, on the first two grounds stated. Plaintiff excepts 
thereto and appeals to Supreme Court and assigns error. 


Hamrick & Hamrick for Plaintiff Appellant. 
Stover P. Dunagan and Hamrick & Jones for Defendant Appellee. 


WINBORNE, C. J. This appeal challenges, and properly so, the judg- 
ment sustaining the demurrer from which appeal is taken. 

The applicable statute, G.S. 1-127, provides in sub-section 3 thereof 
that defendant may demur to the complaint when it appears upon the 
face of it that “there is another action pending between the same parties 
for the same cause.” And applying this statute it is uniformly held 
by this Court that if the fact of the pendency of such prior action 
appears on the face of the complaint, it is ground upon which defendant 
may demur to the complaint. But if the fact does not so appear, objec- 
tion may be raised by answer, G.S. 1-133, and treated as a plea in 


N.C.] FALL TERM, 1957. 595 
BUCHANAN ¥, SMAWLEY. 


abatement. See Moore v. Moore, 224 N.C. 552, 31 S.E. 2d 690, and 
cases cited. Also Boney v. Parker, 227 N.C. 350, 42 S.E. 2d 222; 
Dwiggins v. Bus Co., 230 N.C. 234, 52 S.E. 2d 892; Reece v. Reece, 231 
N.C. 321, 56 S.E. 2d 641; Allen v. McDowell, 236 N.C. 373, 72 8.E. 2d 
746; McDowell v. Blythe Bros. Co., 236 N.C. 396, 72 S.E. 2d 860. 

Indeed, a speaking demurrer is not permitted. Reece v. Reece, supra. 

In the light of the statute and these decisions applied to the allega- 
tions of the complaint here challenged it is seen that the prior action 
referred to is not between the same parties. Hence the pendency of it 
is not ground for demurrer. 

And the applicable statute G.S. 1-127 also provides, in sub-section 6 
thereof, that defendant may demur to the complaint when it does not 
state facts sufficient to constitute a cause of action. 

In this connection “The office of demurrer is to test the sufficiency of 
a pleading, admitting, for the purpose, the truth of the allegations of 
the facts contained therein, and ordinarily relevant inferences of fact, 
necessarily deducible therefrom, and also admitted . . .,” Stacy, C. d., 
in Ballinger v. Thomas, 195 N.C. 517, 142 S.E. 761. See also Andrews 
v. Oil Co., 204 N.C. 268, 168 S.E. 228; Toler v. French, 213 N.C. 360, 
196 S.E. 312; Leary v. Land Bank, 215 N.C. 501, 2 S.E. 2d 570, and 
numerous other decisions to same effect. 

In the light of this principle it is the established rule that where a 
general demurrer is filed to a complaint as a whole, if any portion of 
the pleadings is good and states a cause of action, the demurrer should 
be overruled. A complaint must be fatally defective before it will be 
rejected as insufficient. See Meyer v. Fenner & Beane, 196 N.C. 476, 
146 S.E. 82; Griffin v. Baker, 192 N.C. 297, 134 S.E. 651; Blackmore v. 
Winders, 144 N.C. 212, 56 S.E. 874. 

Applying these principles to the facts alleged in the complaint, 
admitted for the purpose, to be true, it may not be held that the allega- 
tions are so fatally defective. 

Hence the demurrer must be overruled, and ‘the cause remanded for 
further proceedings . . . as to right and justice appertain, and as the 
law directs.” S. v. Rhodes, 208 N.C, 241, 180 8.E. 84. 

For reason set forth, the judgment from which appeal is taken is 

Reversed. : 
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STATE v. HENRY MORGAN. 
(Filed 18 September, 1957.) 


1. Criminal Law § 16— 


G.S. 7-64 is not applicable to Craven County, and therefore in such 
County the Superior Court has no original jurisdiction of prosecutions for 
general misdemeanors. G.S. 7-222. 


2. Intoxicating Liquor § 2— 


G.S. 18-50 making the possession of illicit liquor for the purpose of sale 
a general misdemeanor, and G.S. 18-48 making it a misdemeanor to possess 
whisky upon which requisite taxes have not been paid, create separate 
offenses, and the one is not included in the other. 


8. Criminal Law § 18— 


Where, in the recorder’s court having exclusive original jurisdiction of 
general misdemeanors, defendant is convicted of possession of nontaxpaid 
liquor for the purpose of sale, and on appeal to the Superior Court is 
charged in one count with unlawful possession of intoxicating liquor upon 
which the requisite taxes had not been paid and in the second count with 
unlawful possession of the same quantity of nontaxpaid liquor for the pur- 
pose of sale, and is found guilty on the first count and not guilty on the 
second, the judgment must be arrested, since the jurisdiction of the Supe- 
rior Court is derivative and defendant may not be convicted therein of an 
offense of which he had not been convicted in the recorder’s court. 


4. Criminal Law § 139-— 


The jurisdiction of the Supreme Court on appeal is derivative, and when 
the Superior Court is without jurisdiction, the Supreme Court can acquire 
none by appeal. 


5. Criminal Law § 121-— 


Where it appears on the face of the record that the Superior Court was 
without jurisdiction, the judgment entered therein will be arrested by the 
Supreme Court ex mero motu, 


AppraL by defendant from Fountain, S. J., Special April Criminal 
Term 1957 of CrAvEN. 

Criminal prosecution. 

These facts appear on the face of the record proper and of the 
addendum to the record proper: 

The defendant was tried, convicted and sentenced in the County 
Recorder’s Court for Craven County on a warrant charging that he did 
in Craven County, Number 3 Township, on 29 October 1956 “unlaw- 
fully, willfully have in his possession one-half gallon and one pint of 
non tax paid liquor for the purpose of sale.” The defendant appealed 
to the Superior Court. 
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The defendant was tried in the Superior Court upon a bill of indict- 

ment containing two counts: The first count charged the defendant on 
29 October 1956 with the unlawful possession of one-half gallon and 
one pint of intoxicating liquor, upon which the taxes imposed by the 
Congress of the United States and the State of North Carolina had not 
been paid, and the second count charged the defendant at the same 
time and place with the unlawful possession for the purpose of sale of 
the same quantity of non-tax-paid liquor. 
_ The State’s evidence shows—the defendant offered none—that Albert 
Russell, an A.B.C. officer of Craven County, on 29 October 1956, had 
a search warrant to search for intoxicating liquor the dwelling house 
of the defendant situate in Number 3 Township, near the village of 
Dover, Craven County, which dwelling house is some twenty miles or 
more from the corporate limits of the City of New Bern. Upon his 
arrival the defendant opened the door. The officer took the search war- 
rant from his pocket, and told him, “I have a search warrant; I want 
to search your house for whisky.” The defendant replied, “Go ahead 
and search.” In the house the officer found non-tax-paid whisky. Dur- 
ing the trial the defendant’s counsel admitted that it was non-tax-paid 
whisky, but denied that defendant had anything to do with it. 

The defendant pleaded Not Guilty. The verdict of the jury was that 
the defendant was guilty on the first count in the indictment, and not 
guilty on the second count. 

From judgment of imprisonment, defendant appeals. 


George B. Patton, Attorney General, and Harry W. McGallard, 
Assistant Attorney General, for the State. 
Charles L. Abernethy, Jr., for Defendant, Appellant. 


Parker, J. Article I, Section 13 of the North Carolina Constitution 
provides that “the Legislature may, however, provide other means of 
trial, for petty misdemeanors, with the right of appeal.” This Court 
said in S. v. Hall, 240 N.C. 109, 81 S.E. 2d 189, that Sections 12 and 13 
of Article I of the State Constitution provide, “in essence, that the 
Superior Court has no jurisdiction to try an accused for a specific mis- 
demeanor on the warrant of an inferior court unless he is first tried 
and convicted for such misdemeanor in the inferior court and appeals 
to the Superior Court from the sentence pronounced against him by the 
inferior court on his conviction for such misdemeanor.” In support of 
such statement the Court cites S. v. Thomas, 236 N.C. 454, 73 S.E. 2d 
283. | 
G.S. 15-177.1 provides that in cases of appeal to the Superior Court 
in a criminal action from a justice of the peace or other inferior court, 
the defendant shall be entitled to a trial anew and de novo by a jury. 
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S. v. Meadows, 234 N.C. 657, 68 S.E. 2d 406; S. v. Willaamson, 238 N.C. 
652, 78 S.E. 2d 763. 

This Court said in S. v. Sloan, 288 N.C. 547, 78 S.E. 2d 312—a case 
involving conflicting statutory provisions in respect to the jurisdiction 
within the corporate limits of the City of New Bern, or within a radius 
of five miles thereof, of the County Recorder’s Court for Craven County 
and the Municipal Recorder’s Court for the City of New Bern—: “In 
1919 the General Assembly enacted this statute’ (Ch. 277, P.L. 1919, 
now G.S., Ch. 7, Subchapter VI, Art. 24 and 25, which authorizes the 
creation of Municipal Recorders’ Courts and County Recorders’ 
Courts) ‘ ‘to establish a uniform system of recorders’ courts for munici- 
palities and counties .. .’ Proceeding under this Act, the Board of 
Commissioners of Craven County, in 1921, created a County Recorder’s 
Court for Craven County.” 

The County Recorder’s Court for Craven County is a court inferior 
to the Superior Court in a constitutional sense. The question as to 
conflicting jurisdiction between the County Recorder’s Court for Craven 
County and the Municipal Recorder’s Court for the City of New Bern, 
as decided in S. v. Sloan, supra, does not arise, because the non-tax-paid 
whisky was found in the house where the defendant lived, which house 
is situate in Number 3 Township, Craven County, near the village of 
Dover, and is outside the territorial limits of the jurisdiction of the 
Municipal Recorder’s Court for the City of New Bern. 

G.S. 7-64 as to concurrent original jurisdiction between the Superior 
Court and courts of inferior jurisdiction is not applicable to Craven 
County. Therefore, by virtue of G.S. 7-222 the County Recorder’s 
Court for Craven County had, and has, exclusive, original jurisdiction 
of violations of G.S. 18-48 and G.S. 18-50 in the house where defendant 
was living near the village of Dover, Craven County, if any such viola- 
tions occurred there. 

G.S. 18-50 makes the possession for the purpose of sale of illicit liquor 
a general misdemeanor. G.S. 18-48 provides that the possession of 
whisky upon which the taxes imposed by the laws of Congress of the 
United States or by the laws of this State have not been paid is a 
general misdemeanor. Each statute creates a specific criminal offense, 
and a violation of G.S. 18-48 is not a lesser offense included in the 
offense defined in G.S. 18-50. S. v. McNeill, 225 N.C. 560, 35 S.E. 2d 
629; S. v. Peterson, 226 N.C. 255, 37 S.E. 2d 591; S. v. Hall, supra; 
S. uv. Daniels, 244 N.C. 671, 94 S.E. 2d 799. 

The defendant was tried, convicted and sentenced in the County 
Recorder’s Court for Craven County upon a warrant charging a viola- 
tion of G.S. 18-50. He appealed to the Superior Court. In the Superior 
Court he was tried upon a bill of indictment charging in the first count 
a violation of G.S. 18-48, and in the second count a violation of GS. 
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18-50. The jury convicted him on the first count in the indictment, and 
acquitted him on the second count. From the judgment imposed, he 
appeals. 

The defendant has not been tried, convicted and sentenced in the 
County Recorder’s Court for Craven County for a violation of GS. 
18-48. The Superior Court of Craven County has no original jurisdic- 
tion of the offense for which the defendant was convicted. S. v. Lytle, 
138 N.C. 738, 51 S.E. 66. 

The jurisdiction of the Supreme Court is derivative. As the Superior 
Court of Craven County was without original jurisdiction to try the 
defendant on a bill of indictment charging a violation of G.S. 18-48, 
we have none. S, v. Miller, 225 N.C. 213, 34 8.E. 2d 143. 

S. v. Daniels, supra, is distinguishable, because G.S. 7-64 is appli- 
cable to Wayne County, and the County Court of Wayne County and 
the Superior Court of Wayne County had concurrent original jurisdic- 
tion of statutory misdemeanors. 

“Tn this Court, where the lack of jurisdiction is apparent, the Court 
may, and will, on plea, suggestion, motion or ex mero motu, stop the 
proceeding.” S. v. King, 222 N.C. 1387, 22 S.E. 2d 241. 

Since it appears on the face of the record proper that the sentence 
and conviction are void, because the Superior Court of Craven County 
had no original jurisdiction to try the defendant for an alleged violation 
of G.S. 18-48, the judgment is arrested. 

Judgment arrested. 


SAM W. JONES vy. LOUISE H. BAILEY. 
(Filed 18 September, 1957.) 


1. Automobiles § 37: Evidence § 41— 


Testimony of a witness as to a declaration made by an officer in a con- 
versation with defendant at the hospital sometime after the accident to 
the effect that the officer said defendant did not have the right of way 
at the intersection is incompetent and its admission constitutes prejudicial 
error, the declaration not being a part of the res gestae and not coming 
within any exception to the hearsay rule. 


2. Automobiles § 38: Evidence § 49— 


Where the question of the right of way at an intersection is the crucial 
question in dispute, testimony of a declaration by an officer to the effect 
that the defendant did not have the right of way is incompetent, since 
such conclusion clearly invades the province of the jury. 
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8. Appeal and Error § 41— 


While ordinarily an exception to the admission of evidence is waived 
when the same evidence is theretofore or thereafter admitted without 
objection, this rule does not preclude a party from attempting to explain 
such evidence or destroy its probative value or even contradict it with 
other evidence, and an objection to testimony of an incompetent declaration 
is not waived by the party’s cross-examining the declarant and by testify- 
ing that she had no recollection of the conversation in which the declara- 
tion was made. 


AppPEAL by defendant from Froneberger, J., April Term 1957, of 
CHEROKEE. 

This is a civil action instituted by the plaintiff to recover for damage 
to his automobile arising out of a collision between his 1955 Buick sedan 
and the 1952 Buick sedan driven by the defendant, which collision 
occurred about 1:00 p.m. on 21 September 1955, at the intersection of 
Park and State Streets in the Town of Hendersonville. 

Park Street runs approximately east and west and State Street north 
and south. At the intersection there were no stop signs or other traffic 
control devices or warnings on either street; the intersection is in a 
residential area. Both streets are paved, State Street being approxi- 
mately 18 feet wide and Park Street 16 feet wide. The view at the 
northeastern intersection of these streets was limited at the time of the 
accident due to the growth of bushes, briars and weeds on a vacant lot 
at such intersection. 

The plaintiff approached the intersection from the east on Park 
Street and the defendant from the north on State Street. The cars 
entered the intersection and collided, resulting in substantial damage to 
both cars. The plaintiff approached the intersection from the defend- 
ant’s left. He offered evidence tending to show that he entered the 
intersection first. On the other hand, the defendant offered evidence 
tending to show that both cars entered the intersection at approximately 
the same time. 

The issues of negligence, contributory negligence and damages were 
answered by the jury in favor of the plaintiff. 

From the judgment entered on the verdict the defendant appeals, 
assigning error. 


Uzzell & DuMont for appellee. 
Meekins, Packer & Roberts for appellant. 


Denny, J. The defendant’s first assignment of error is based on an 
exception to the admission of certain testimony in the trial below over 
the defendant’s objection. The plaintiff was permitted to testify that 
after the accident he heard a conversation between the defendant, Mrs. 
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Bailey, and an officer, at the hospital. The testimony of the plaintiff, 
to which objection was made and exception entered, was as follows: 
“Q. What did Mrs. Bailey say? A. As we walked in the hospital, Mrs. 
Bailey and Mrs. Patton were sitting there and she asked the officer if 
she had the right of way and the officer said she didn’t.” Defendant 
objected and moved to strike the answer. The objection was overruled 
and the defendant excepted. “Q. Anything else? A. The officer told 
her she didn’t have the right of way and she also said, ‘I usually wear 
my glasses and I didn’t have my glasses on at that time.’ I believe that 
was all she said.” Defendant moved to strike that portion of the pur- 
ported statement to the effect that the officer said she didn’t have the 
right of way. The objection was overruled and the defendant excepted. 

This evidence was inadmissible on two grounds. In the first place, it 
was hearsay evidence to the extent that its value or truthfulness de- 
pended in part upon the veracity and competency of some other person. 
20 Am, Jur., Evidence, section 451, page 400; Teague v. Wilson, 220 
N.C, 241, 17 8.E. 2d 9; Greene v. Carroll, 205 N.C. 459, 171 S.E. 627; 
S. v. Blakeney, 194 N.C. 651, 140 S.E. 433; S. v. Lassiter, 191 N.C. 210, 
131 S8.E. 577; S. v. Springs, 184 N.C. 768, 114 8.E. 851; Chandler v. 
Jones, 173 N.C. 427, 92 S.E. 145; King v. Bynum, 187 N.C. 491, 49 8.E. 
955. Moreover, it is quite clear that the officer to whom the witness 
referred was not at the time and is not now a party to the action. 
Neither was he an agent of the defendant. Furthermore, the purported 
statement is not of such character as to make it a part of the res gestae 
or to bring it within the rule of a dying declaration or other exception 
to the hearsay rule. S. v. Blakeney, supra. 

In the case of S. v. Blakeney, supra, one W. S. Coursey was permitted 
to testify over objection with respect to the defendant’s alleged shortage 
based on a report given to him by Mr. Latham, chief bank examiner. 
In granting a new trial based on the admission of the hearsay evidence, 
Stacy, C. J., in speaking for the Court, said: “True the defendant, 
when he came to testify, was asked about the report of the State bank 
examiner, and two of the directors of the bank also gave evidence in 
regard to it, but this did not cure the original error, as the testimony 
of W.8. Coursey was the keystone in the arch of the State’s case.” 

In the second place, the purported statement of the officer was inad- 
missible because it was a declaration of an opinion or conclusion which 
he would not have been permitted to state as a witness. 20 Am. Jur., 
Evidence, section 548, page 462. We think this evidence clearly invaded 
the province of the jury. Broom v. Bottling Co., 200 N.C. 55, 156 8.E. 
152; Cheek v. Brokerage Co., 209 N.C. 569, 183 S.E. 729; Trust Co. v. 
Store Co., 193 N.C. 122, 186 S.E. 289; In re Craig, 192 N.C. 656, 135 
S.E. 798; Marshall v. Telephone Co., 181 N.C. 292, 106 S.E. 818. 
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Whether the plaintiff or the defendant had the right of way at the 
time they entered the intersection of Park and State Streets was the 
crucial question to be resolved by the jury from the evidence before 
they could correctly and properly answer the issues submitted to them. 

The appellee contends, however, that when the defendant went upon 
the stand and denied that she made any inquiry of the officer as to 
whether or not she had the right of way at the time of the accident and 
called the officer as a witness in her behalf, who testified that he had 
no recollection of having said anything to Mrs. Bailey at the hospital, 
that their testimony made the testimony of the plaintiff competent for 
the purpose of contradicting or impeaching the testimony of the de- 
fendant and her witness, citing Hopkins v. Colonial Stores, 224 N.C. 
137, 29 S.E. 2d 455. 

Consequently, the appellee contends that when the defendant offered 
evidence to contradict his testimony, she lost the benefit of her excep- 
tion to the admission of such evidence. We do not concur in this view. 
Moreover, any statement in the opinion of Hopkins v. Colonial Stores, 
supra, that may be inferred to be in conflict with this opinion, on this 
particular point, is disapproved. It is the well established rule with 
us that when incompetent evidence is admitted over objection, but the 
same evidence has theretofore or thereafter been admitted without 
objection, the benefit of the objection is ordinarily lost, but as stated by 
Brogden, J., in Shelton v. R. R., 193 N.C. 670, 189 S.E. 232: “The rule 
does not mean that the adverse party may not, on cross-examination, 
explain the evidence, or destroy its probative value, or even contradict 
it with other evidence, upon peril of losing the benefit of his exception.” 
S. v. Godwin, 224 N.C. 846, 32 8.E. 2d 609; S. v. Tew, 234 N.C, 612, 
68 S.E. 2d 291. 

The defendant is entitled to a new trial and it 1s so ordered. 

New trial. 


IN THE MATTER OF THE ESTATE OF LULA COGDILL, DECEASED. 
(Filed 18 September, 1957.) 


1. Executors and Administrators § 2b— 

The appointee of some of the heirs has no interest in the estate sufficient 
to entitle him to challenge the issuance of letters of administration by the 
clerk to another in the absence of a showing by the appointee that he is 
legally entitled to have the letters of administration issued to himself. 


The clerk of the Superior Court has the power to refuse to issue letters 
of administration to the nominee of the heirs, notwithstanding the nomi- 
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nee’s personal competency, when the nominee’s relation to the interested 
parties and the estate is such that the clerk in the exercise of a sound 
discretion does not consider him a proper party to administer the estate. 
G.S. 28-6(b). 


3. Appeal and Error § 22— 


Upon exception to a judgment or order, without exception to any finding 
of fact, the findings set forth by the trial court will be accepted as estab- 
lished. 


AppgEau by W. M. Styles from Froneberger, J., February Term, 1957, 
of JACKSON. 

The record discloses these facts: 

Lula Cogdill, a resident of Jackson County, died June 12, 1956, intes- 
tate, survived by six children and also by the children of two daughters 
who had predeceased her. Five of said surviving children, to wit, 
Georgia M. Dietz, Edna H. Case, Faye Jones, Amy J. Worsham and 
Mattie L. Womack, renounced their rights to administer and nomi- 
nated W. M. Styles for appointment as administrator. On June 21, 
1956, Styles applied to the clerk for letters of administration. 

On July 16, 1956 (no administrator having been appointed), Styles, 
by petition to the clerk, requested that a collector be appointed under 
G.S. 28-25 or that the clerk proceed under G.S. 28-15 ‘‘to declare a 
renunciation of such right to administer as any person may have.” On 
July 30, 1956, the clerk issued a notice to Ray Cogdill, also a surviving 
child, to show cause, within twenty days after service of such notice, 
why he should not be deemed to have renounced his right to administer. 
On August 11, 1956, Ray Cogdill renounced his right to administer and 
nominated W. C. Hennessee for appointment as administrator. 

The clerk, on account of the delay incurred in granting letters of 
administration due to the inability of the six children to agree, ap- 
pointed Lacy Thornburg as collector; and Lacy Thornburg qualified as 
such collector. 

On November 13, 1956, Styles, as said nominee, upon notice to Ray 
Cogdill, moved before the resident judge for a rule or order requiring 
the clerk to issue letters of administration to him. Upon hearing said 
motion, the judge, by order dated December 15, 1956, remanded the 
cause to the clerk “for the appointment of an Administrator for the 
Estate of Lula Cogdill, deceased.” On December 22, 1956, the clerk 
issued letters of administration to Thornburg. Upon receiving notice 
thereof, Styles appealed. 

On said appeal, the matter was heard by Froneberger, J., the pre- 
siding judge of the district. His order dated February 21, 1957, based 
on findings of fact, “sustained” the clerk’s action. 
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The findings of fact set forth in said order are as follows: “and it 
appearing to the Court that five heirs had renounced their right to 
administer in favor of W. M. Styles and that one of said heirs renounced 
his right to administer in favor of W. C. Hennessee; and it further 
appearing to the Court and the Court finding as a fact that W. M. 
Styles along with his father, J. Scroop Styles, represent certain heirs 
in @ civil action pending to set aside certain deeds and other convey- 
ances which will be involved in this Estate, therefore, the Court finds 
that W. M. Styles is not the proper party to administer in this estate. 
The Court finds as a fact that the applicant otherwise is eminently 
qualified.” 

Styles excepted and gave notice of appeal. The appeal entries, dic- 
tated by Styles, include the following: “It is stipulated that the record 
of appeal shall consist of the record proper as it appears in the office 
of the Clerk of the Superior Court of Jackson County, North Carolina.” 


W. M. Styles, appellant, in propria persona. 


Bossitt, J. The-record discloses no action or appearance by any of 
the six children subsequent to their renunciation in favor of the respec- 
tive nominees.. Styles as nominee is the sole applicant, petitioner, 
movant and appellant in the successive proceedings stated above. 

It would seem that as between Styles and Hennessee, nothing else 
appearing, the clerk had authority in his discretion to issue letters of 
administration to either Styles or Hennessee. In re Saville, 156 N.C. 
172, 72 S.E. 220. Instead, she issued letters of administration to Thorn- 
burg. The record discloses no data concerning Thornburg’s relation to 
the estate or any of the next of kin. His fitness to serve as adminis- 
trator is not challenged. - 

There was no proceeding under G.S. 28-32 for the revocation of 
Thornburg’s letters of administration. It does not appear that Thorn- 
burg had notice of or appeared in connection with any hearing or pro- 
ceeding. He makes no appearance in this Court as appellee or other- 
wise. In so far as the record discloses, both G.S. 28-32 and Thornburg 
were completely ignored. 

If the decision below had been adverse to Thornburg, we would face 
the question as to whether he was subject to removal, 7.e., to have his 
letters of administration revoked, except in a proceeding before the 
clerk in accordance with G.S. 28-32. See, Edwards v. McLawhorn, 218 
N.C, 548, 11 S.E. 2d 562; In re Palmer’s Will, 117 N.C. 134, 23 S.E. 
104; Edwards v. Cobb, 95 N.C. 5; Murrill v. Sandlin, 86 N.C. 54. 

Styles’ rights, if any, to letters of administration arise solely from 
his status as said nominee. Absent a showing that he is legally entitled 
as such nominee to letters of administration, he has no interest in the 
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estate sufficient to entitle him to challenge the issuance of letters of 
administration to Thornburg. 

The status of a nominee for letters of administration is. now defined 
by G.S. 28-6(b) (Ch. 22, Session Laws of 1949), viz.: “Any person who 
renounces his right to qualify as administrator may at the same time 
nominate in writing some other qualified person to be named as admin- 
istrator, and such designated person shall be entitled to the same prior- 
ity of right to qualify as administrator as the person making the nomi- 
nation. Provided, that the qualification of the appointee shall be 
within the discretion of the clerk of court.” (Italics added.) 

We construe the proviso to mean that the clerk in his sound discre- 
tion may refuse to issue letters of administration to a nominee if and 
when it is made to appear that, regardless of his personal competency, 
the nominee’s relation to the interested parties and the estate is such 
that the clerk does not consider him a proper party to administer the 
estate. Obviously, the word “appointee” as used in the proviso refers 
to a person nominated for appointment in accordance with the prior 
provisions of this statute. 

_ Appellant’s only assignment of error is based on his exception to the 
court’s said order of February 21, 1957. There is no exception to any 
finding of fact. Hence, we must accept as established the facts set 
forth in the court’s findings. In re Sams, 236 N.C. 228, 72 S.E. 2d 421. 

Upon the facts found, appellant failed to show that the clerk abused 
her discretion in refusing to issue letters of administration to him; 
hence, he failed to show that he was entitled to letters of administration 
as a matter of law. 

In relation to this record, and bearing upon the exercise of discretion- 
ary power, this statement of Ruffin, C. J., in Pratt v. Kitterell, 15 N.C. 
168, 171, is appropriate: “If the litigants cannot agree upon a person, 
it is manifestly proper to appoint one who stands indifferent between 
them and will be acceptable to the creditors.” 

Judge Froneberger’s order is 

Affirmed. 
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DONALD MILTON POWELL anv Wirt, THELMA POWELL, CHARLES E. 
POWELL, BETTIE 0. POWELL, REBA PATTERSON, ELLEN MITCH- 
ELL, ALMA BEARD anp Huspanp, JULIAN BEARD vy. A. 0. ROBER- 
SON, GILBERT SMITH anp I. L, SMITH, JR. 


(Filed 18 September, 1957.) 


= 


The heart of a deed is the granting clause, and in the event of repug- 
nancy between the granting clause and the preceding or succeeding recitals, 
the granting clause will prevail. 


2. Same—- 
An effective deed must contain operative words of conveyance. 


8. Deeds § 18b-— 


The Rule in Shelley’s Case is recognized in this jurisdiction, and, when 
applicable, it is not only a rule of law, but also a rule of property without 
regard to the intent of the grantor or devisor. 


4. Same— 


The premises of the deed in question stated that the conveyance was to 
grantee during her natural life and at her death to her children, but the 
granting clause and the habendum recited that the conveyance was to 
grantee during her natural life and then to her heirs. Held: The Rule in 
Shelley’s Case is applicable and the grantee took a fee simple. 


AppEAL by plaintiffs from Bone, J., May Civil Term 1957 of Martin. 

Civil action to recover land, rents and damages for cutting timber. 

Upon the stipulated facts the decision of the court below was prop- 
erly made to depend upon the construction of a deed executed and 
delivered by William K. Eborn and A. E. Eborn on 30 July 1908, and 
of record in the Register of Deeds Office for Martin County in Book 
SSS, page 444. The parties are designated in the premises as “William 
K. Eborn and A. E. Eborn of Martin County, and State of North Caro- 
lina, of the first part, to Annie G. Powell during her natural life and 
at her death to her children of Martin County, and State of North 
Carolina, of the second part.” The granting clause is as follows: 
“W.K. Eborn and A. E. Eborn in consideration of ONE Dotuar and 
the love and affection we have for A. G. Powell and her heirs paid by 
A. G. Powell, the receipt of which is hereby acknowledged, have bar- 
gained and sold, and by these presents do bargain, sell and convey to 
said Annie G. Powell during her natural life and then to her heirs and 
all of tract of parcel of land’’—the land is situate in Martin County, 
North Carolina, and the description is not in dispute. The deed recites 
a reservation of a life estate to the grantors. The habendum clause is 
To Have anp To Ho p the tract of land “to the said A. G. Powell dur- 
ing her natural life then to her heirs and assigns.” 
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A. E. Eborn was the wife of William K. Eborn, and both are dead. 
Annie G. Powell died 16 January 1957, and left her surviving six chil- 
dren, who with their spouses are the plaintiffs. 

The parties stipulated and agreed “that if the Rule in Shelley’s Case 
is applicable to the limitations to the plaintiffs in this case, then the 
plaintiffs have no interest in the land and that the defendants own the 
land in fee simple; and that if the plaintiffs received the remainder 
under the deed in question, then the cause to be calendared for trial.” 

Plaintiffs’ brief states that the defendants ‘own whatever interest 
Annie G. Powell owned in and to said land conveyed in said deed.” 

The judgment below recites that plaintiffs contend that under the 
deed Annie G. Powell took only a life estate, and that the defendants 
contend that under the deed Annie G. Powell was granted a fee simple 
title, and that the parties agreed that judgment should be entered ac- 
cording to the opinion of the court as to the proper construction of the 
deed. 

The trial court adjudged that under the Rule in Shelley’s Case the 
deed conveyed to Annie G. Powell a fee simple title, that the plaintiffs 
have no interest in the land, and that the defendants own the land in 
fee simple. 

Plaintiffs appeal. 


Critcher & Gurganus for Plaintiffs, Appellants. 
Paul D. Roberson for Defendants, Appellees. 


Parker, J. In Martin v. Knowles, 195 N.C. 427, 142 S.E. 318, the 
deed designated the parties in the premises as “Albert D. Dail and his 
wife, Lucy W. Dail, parties of the first part, and Sallie Jane Martin and 
her children, parties of the second part.” The granting clause conveys 
“unto said party of the second part a life estate therein, and then to her 
heirs, executors, administrators and assigns, a certain tract of land.” 
The deed recites “it is the purpose of this deed to convey the above 
tract of land to Sallie Jane Martin during her lifetime, then to her heirs 
in fee simple, forever.” The habendum clause is “to the said parties 
of the second part, their heirs and assigns.” This Court held that, 
under the Rule in Shelley’s Case, the deed conveyed to Sallie Jane 
Martin a fee simple estate to the land described in the deed. 

In Mayberry v. Grimsley, 208 N.C. 64, 179 S.E. 7, the deed, according 
to the premises, was made “to Nonnie A. Mayberry and her children,” 
the granting clause conveyed the property “to said Nonnie A. May- 
berry, her heirs and assigns” and the habendum clause is “To have and 
to hold .. . to the said Nonnie A. Mayberry, her heirs and assigns.” 
This Court held that the deed conveyed the estate to Nonnie A. May- 
berry in fee. 
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The heart of a deed is the granting clause. Griffin v. Springer, 244 
N.C. 95, 92 S.E. 2d 682; Artis v. Artis, 228 N.C. 754, 47 S.E. 2d 288; 
Bryant v. Shields, 220 N.C, 628, 18 S.E. 2d 157; 16 Am. Jur., Deeds, 
page 567. An effective deed must contain operative words of convey- 
ance. Griffin v. Springer, supra; Pope v. Burgess, 230 N.C. 323, 53 S.E. 
2d 159; Waller v. Brown, 197 N.C. 508, 149 S.E. 687. 

This Court said in Ingram v. Easley, 227 N.C. 442, 42 S.E. 2d 624: 
“In the event of any repugnancy between the granting clause and pre- 
ceding or succeeding recitals, the granting clause will prevail. Williams 
v. Willams, 175 N.C. 160, 95 S.E. 157; 16 A.J. 575.” To the same 
effect see also: Dull v. Dull, 232 N.C. 482, 61 S.E. 2d 255; Artis v. 
Artis, supra. 

The “children” appear only in the introductory recitals of the deed, 
giving the names of the parties, while the operative words of convey- 
ance, as contained in the granting clause convey the tract of land “to 
said Annie G. Powell during her natural life and then to her heirs.” 
The habendum clause is in harmony with the granting clause. This 
Court by repeated decisions has held that the Rule in Shelley’s Case is 
still recognized in this jurisdiction, and when applicable, it is not only 
a rule of law, but also a rule of property, without regard to the intent 
of the grantor or devisor. Hammer v. Brantley, 244 N.C. 71, 92 S.E. 2d 
424; Edwards v, Faulkner, 215 N.C. 586, 2 S.E. 2d 703. 

It is manifest, we think, viewing the deed in its entirety, that, under 
the Rule in Shelley’s Case, the deed here conveyed to Annie G. Powell 
a fee simple estate to the land described therein. The deed conveys 
nothing to the children of Annie G. Powell. Artis v. Artis, supra; 
Ingram v. Easley, supra; Mayberry v. Grimsley, supre; Martin v. 
Knowles, supra. 

We agree with the decision below. 

Affirmed. 


STATE v. CHARLES MILLER. 
(Filed 18 September, 1957.) 


1. Criminal Law § 79: Searches and Seizures § 1— 

Where it appears that defendant not only consented to but invited a 
search of his car without a warrant, he may not complain of the introduc- 
tion in evidence of nontaxpaid whisky found therein, and his motion to 
suppress the evidence and motion for nonsuit on the ground that all the 
evidence was obtained in the course of the illegal search, are properly 
denied. 
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2. Intoxicating Liquor § 9d—- 


Evidence that in excess of one gallon of nontaxpaid whisky was found 
in defendant’s automobile is sufficient to be submitted to the jury in a 
prosecution for possession of whisky upon which the requisite taxes had 
not been paid and possession of whisky for the purpose of sale, the absence 
of tax stamps being prima facie evidence that the whisky was nontaxpaid 
and the possession of more than one gallon being prima facie evidence of 
possession for the purpose of sale. G.S. 18-82. 


3. Criminal Law § 185— 


Where active sentence is imposed on one count and suspended sentences 
are imposed on the other two counts in the indictment, and the defendant 
gives notice of appeal immediately after entry of judgment, in the absence 
of error in the trial the cause must be remanded for proper sentence on 
the counts upon which sentences were suspended, since suspended sen- 
tences cannot stand in the absence of defendant’s consent thereto. 


AppEAL by defendant from Clarkson, J., and a Jury, at May Term, 
1957, of RUTHERFORD. 

Criminal prosecution tried on appeal from the County Recorder’s 
Court upon a warrant charging the defendant with (1) possession of 
nontaxpaid whisky, (2) possession of nontaxpaid whisky for the pur- 
pose of sale, and (3) transportation of nontaxpaid whisky. 

The defendant moved to suppress the State’s evidence on the ground 
that it was obtained in the course of an illegal search of the defendant’s 
automobile without a search warrant. Motion overruled. Defendant 
excepted. 

When the State rested the defendant offered no evidence but moved 
for judgment as of nonsuit. Motion overruled. Defendant excepted. 

The jury returned a verdict of guilty as charged. The judgment 
pronounced imposed (1) an active prison sentence on the first count, 
charging possession of nontaxpaid whisky, and (2) a prison sentence 
suspended upon specified conditions on the other two counts charging 
possession of nontaxpaid whisky for the purpose of sale and transporta- 
tion of nontaxpaid whisky, the suspended sentence to begin at the 
expiration of the active sentence. From the judgment so pronounced, 
the defendant appeals. 


Attorney-General Patton and Assistant Attorney-General McGal- 
liard for the State. 
Hamrick & Hamrick for defendant, appellant. 


Jounson, J. The defendant’s assignments of error challenge the cor- 
rectness of the rulings of the trial court in (1) refusing to suppress the 
State’s evidence and (2) overruling the motion for judgment as of 
nonsuit. Since the motion for nonsuit was based on the contention that 
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all the evidence was obtained in the course of an illegal search and 
therefore incompetent, the pivotal question presented by the appeal is 
whether the defendant’s automobile was illegally searched. 

The pertinent evidence may be summarized as follows: Highway 
Patrolman J. G. Wilson said he met the automobile driven by the 
defendant, recognized him, and knew he did not have a driver’s license; 
that he stopped the defendant “and asked him if he had ever got a 
driver’s license”; that the defendant said he had not; that he then told 
the defendant he ‘‘would have to take him in.’”’ Wilson testified further 
that he asked the defendant if he had “anything in the car’; that the 
defendant answered: “Go ahead and look; and I said, ‘No, I will get a 
search warrant,’ and I got them out of the car and put them in my car 
and was going to call somebody to come and drive the car in, and I told 
Charles (the defendant) I was going to bring him in and get a search 
warrant and he offered me the key(s) again to the car and I didn’t take 
it, and after he got in my car, he said, ‘Give me the key and I will open 
it,’ and he opened the trunk and I saw two cases of whiskey in it, and 
after we brought the car in, there was a third case; it was in an old sack 
and I didn’t notice it when he opened the trunk up. He was in my car, 
and he said, ‘Give me the key and I will open it up.’” Further testi- 
mony of Patrolman Wilson disclosed that each of the three cases of 
whisky contained six gallons; that it was nontaxpaid whisky, with no 
stamps on any of the containers. The whisky was offered in evidence. 

Sheriff Wilkins testified that in response to a call he went to the place 
where Patrolman Wilson had stopped the defendant’s car; that he 
looked in the back of the car and saw the three cases, one with a sack 
over it. 

It is manifest that the defendant consented to the search. In fact, 
it appears that he expressly invited the search. Under these circum- 
stances, he cannot be heard to complain that his constitutional or statu- 
tory rights were violated. The case is controlled by the principles 
explained and applied in S. v. McPeak, 248 N.C. 243, 90 S.E. 2d 501; 
certiorarz denied, 351 U.S. 919, 100 L. Ed. 1451, 76 8S. Ct. 712. 

The testimony of the officers was competent. The motion to suppress 
was properly overruled. There was ample evidence to carry the case 
to the jury over the defendant’s motion for nonsuit. The evidence of 
absence of tax stamps was prima facie evidence that the whisky was 
nontaxpaid, and the possession of more than one gallon constituted 
prima facie evidence of possession for sale. G.S. 18-32. The trial and 
verdict will be upheld. | 

However, where, as here, the defendant appeals immediately from a 
judgment imposing an active prison sentence on one count and a sus- 
pended sentence on two other counts, and there is no error in the trial 
of any count, the cause must be remanded for proper judgment on the 
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two counts to which the suspended sentence relates. This is so for the 
reason that the suspended sentence cannot stand in the absence of 
defendant’s consent thereto. S. v. Ritchie, 248 N.C. 182, 90 S.E. 2d 301; 
S. v. Ingram, 243 N.C. 190, 90 S.E. 2d 304. Cf. S. v. Lakey, 191 N.C. 
571, 182 S.E. 570; S. v. Canady, post, 618. Here it appears that the 
defendant gave notice of appeal immediately after the entry of judg- 
ment, thus indicating he did not consent to the suspended sentence 
entered below. 

Therefore the portion of the judgment imposing the suspended sen- 
tence will be stricken out and the cause remanded for a proper judgment 
on the last two counts. The active prison sentence imposed on the 
first count will remain in full force and effect. 

Remanded. 


STATE v. DESMOND A. ROGERS, JR. 


(Filed 18 September, 1957.) 


Robbery § 3— 

Where defendant is charged with armed robbery, an instruction to the 
effect that defendant would be guilty as charged if the jury should find 
that he took property from the person of the prosecuting witness by vio- 
lence or intimidation, must be held for prejudicial error in failing to 
instruct the jury as to the elements of armed robbery as distinguished from 
robbery at common law. G.S, 14-87. 


AppEAL by defendant from Parker, J., and a jury, at May Term, 
1957, of Dare. 

Criminal prosecution tried upon indictment charging the defendant 
with armed robbery in violation of G.S. 14-87, 

The bill charges that on 29 October, 1956, the defendant “with the 
use of a dangerous weapon and implement, to wit, a long, metal, 5-cell 
flashlight,” did endanger and threaten the life of Marvin E. Daniels 
and did rob him of the sum of $940. 

The State’s evidence tends to show that on the night in question the 
prosecuting witness Daniels was lying on a cot in his office near the 
wharf in Manteo; that his 5-cell flashlight was on a cabinet near the 
door; that the defendant suddenly came into the office, jumped on 
Daniels, hit him with the flashlight, choked him, threatened to kill him, 
and took from him his pocketbook containing about $940. 

The jury returned a verdict of guilty as charged. From judgment 
imposing a prison sentence the defendant appeals. 
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Attorney-General Patton and Assistant Attorney-General McGal- 
hard for the State. 


LeRoy & Goodwin, McCown & McCown, and F. V. Dunstan for 
appellant. 


JOHNSON, J. The defendant excepts to the following portion of the 
charge: 

“So the Court instructs you that if the State of North Carolina has— 
which has the burden of proof to satisfy you from the evidence and 
beyond a reasonable doubt, has so satisfied you that at the time and 
place in question the defendant Desmond A. Rogers, Jr. took a certain 
amount of personal property, to wit, money, lawful money of U. §8., 
from the person of Marvin Daniels or took the same in his presence 
without his consent or against his will, by violence, intimidation or 
putting him in fear, then it would be your duty to return a verdict of 
guilty as charged.” 

The vice in this instruction is that it directed the jury to return a 
verdict of guilty of armed robbery as charged in the bill of indictment 
upon a mere finding that he was guilty of common-law robbery. Armed 
robbery under our statute, G.S. 14-87, superadds to the minimum essen- 
tials of common-law robbery the additional requirement that the rob- 
bery must be committed ‘‘with the use or threatened use of . . . fire- 
arms or other dangerous weapon, implement or means, whereby the life 
of a person is endangered or threatened, .. .” See S. v. Chase, 231 N.C. 
589, 58 S.E. 2d 364. True, an indictment for armed robbery will sup- 
port a conviction of common-law robbery or assault where there is 
evidence of guilt of such lesser offenses. S. v. Bell, 228 N.C. 659, 46 
S.E. 2d 834; G.S. 15-169 and 15-170. See also S. v. McNeill, 229 N.C. 
377, 49 S.E. 2d 733. However, in the case at hand the trial court failed 
to instruct the jury as to the elements of armed robbery as distin- 
guished from robbery at common law, and the jury were told to return 
one of only two verdicts, namely, guilty as charged or not guilty. 

The defendant is entitled to a new trial. This being so, it is not 
necessary to discuss other exceptions brought forward by the defendant. 

New trial. | 
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STATE v. FAROY CANADY. 


(Filed 18 September, 1957.) 
Criminal Law § 143-—— 


Where suspended sentence is entered and defendant does not except or 
give notice of appeal during the term, but complies with certain of the 
terms of suspension, he waives his right to appeal and may not thereafter 
appeal, even though written notice of appeal is served within ten days 
from the adjournment of the term. 


ApPEAL by defendant from Fountain, Special Judge, April 22nd Spe- 
cial Criminal Term, 1957, of CRAVEN. 

Criminal prosecution for operation of a motor vehicle upon a public 
highway while under the influence of intoxicating liquor in violation 
of GS. 20-138. 

Defendant was first tried and convicted in the Recorder’s Court of 
Craven County. On appeal, he was tried de novo in the Superior Court 
on the original warrant. 

Upon the jury’s verdict of guilty, the court pronounced judgment as 
follows: 


“Judgment of the Court is that the defendant be confined in the 
common jail of Craven County for a period of ninety (90) days to 
be assigned to work the roads of the State under the supervision 
of the State Highway and Public Works Commission. Sentence 
suspended upon the condition that defendant pay a fine of $100.00 
and court costs and remain on good behavior for two (2) years. 
The defendant surrendered his license to the court. The above 
sentence was suspended by and with the consent of the defendant, 
through his counsel, in open court given.” 


During the term, defendant did not except to the judgment or give 
notice of appeal. On April 26, 1957, defendant paid the $100.00 fine 
and court costs in the amount of $51.85 to the clerk of the Superior 
Court. 

On May 4, 1957, after adjournment of the (one week) term, but 
within ten days from the date of adjournment, defendant’s counsel, 
who had represented defendant at the trial, served a written notice of 
appeal on the district solicitor; and defendant’s purported appeal is 
based thereon. 

The assignments of error defendant attempts to bring forward are 
based on exceptions to rulings made in the trial in the Superior Court. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
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Charles L. Abernethy, Jr., for defendant, appellant. 


Per Curiam. While the record on defendant’s purported appeal 
fails to disclose prejudicial error, any discussion of defendant’s assign- 
ments of error would be irrelevant; for, under the facts stated, the 
appeal must be and is dismissed on authority of S. v. Lakey, 191 N.C. 
571, 132 S.E. 570. | 

Appeal dismissed. 


STATE v. WILLIE WILLIAMS. 
(Filed 18 September, 1957.) 


1. Intoxicating Liquor § 9d— 


Evidence that officers found whiskey in defendant’s home in a container 
not having the requisite tax stamps on it, is sufficient to be submitted to 
the jury on the charge of unlawful possession of nontax-paid whiskey for 
the purpose of sale. 


2. Searches and Seizures § 4— 


Evidence tending to show that the officer read the search warrant to 
the defendant as soon as he could do So in the light of defendant’s conduct, 
and thereafter proceeded to examine the premises, fails to disclose illegal 
search. 


CERTIORARI allowed upon petition of defendant to review the pro- 
ceeding in the Superior Court, presided over by Frizzelle, J.. January 
Term 1957, of CrRAvEN. 

This defendant was originally tried in the Recorder’s Court of the 
City of New Bern on 12 July 1956 upon a warrant dated 11 June 1956 
charging him with the unlawful possession of one-half gallon of nontax- 
paid whiskey for the purpose of sale. Verdict: guilty. Judgment was 
imposed and the defendant appealed therefrom to the Superior Court 
of Craven County. 

In the Superior Court the defendant was tried upon the original war- 
rant at the January Term 1957. The evidence discloses that two officers 
of the City of New Bern, clothed with a search warrant, went to the 
home of the defendant on 11 June 1956 for the purpose of searching for 
illegal whiskey. The defendant was at the back door of his kitchen 
and when informed by one of the officers that he had a search warrant, 
the defendant ran into an adjoining room and grabbed a fruit jar from 
a table and threw it down on a cot and most of its contents ran out on 
the cot. The officer testified that he saw the jar before the defendant 
grabbed it and that it was approximately full. The officer then read the 
search warrant to the defendant and thereafter proceeded to examine 
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the fruit jar which was not broken and still contained a small quantity 
of nontax-paid whiskey. The jar had no State or Federal stamps on it. 
The defendant denied that the whiskey belonged to him. The jury 
returned a verdict of guilty. From the judgment entered on the verdict 
the defendant appeals to the Supreme Court, assigning error. 


Attorney-General Patton and Assistant Attorney-General Moody 
for the State. | 
Charles L. Abernethy, Jr., for defendant appellee. 


Per Curiam. The defendant’s exception to the refusal of the court 
below to sustain his motion for judgment as of nonsuit is without merit. 

The fact that nontax-paid whiskey was found in the home of the 
defendant was sufficient to take the case to the jury. 8S. v. Harrison, 239 
N.C. 659, 80 S.E. 2d 481. 

It appears that the search warrant was read to the defendant as soon 
as the officer could do so in light of the defendant’s conduct. The de- 
fendant’s contentions otherwise are not supported by the record. 

In the trial below we find 

No error. 


STATE v. TOMMY TESSNEAR. 
(¥iled 18 September, 1957.) 


Criminal Law § 101: Intoxicating Liquor § 9d—Circumstantial evidence 
held sufficient to sustain conviction of violation of liquor control 
statutes. 


Evidence tending to show that defendant was seated beside the driver 
of a car, the owner being in the back seat, when the driver attempted to 
run over officers walking along a road not a public road, that a roadblock 
was set up, that all the occupants, when confronted with the roadblock, 
abandoned the car and ran, and that the officers, armed with a search war- 
rant, found five gallons of nontaxpaid liquor in the car, with further evi- 
dence that the officers backtracked the car to a place at or near where they 
first heard it and there found tracks leading off to an illicit distillery that 
was still warm from recent use, is held sufficient to be submitted to the 
jury and support conviction of defendant of unlawful possession of intoxi- 
eating liquor and unlawful possession of intoxicating liquor for the purpose 
of sale, and to warrant consolidation of the prosecution with the prosecu- 
tion of the driver of the vehicle. 


AppraL by defendant from Clarkson, J., May, 1957 Term, RuTHER- 
ForD Superior Court. 
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The defendant was tried in the Superior Court for three offenses 
against the liquor laws: (1) Unlawful possession, (2) unlawful posses- 
sion for the purpose of sale, and (3) unlawful transportation. The 
court directed a verdict of not guilty on the third count and the jury 
returned a verdict of guilty on counts (1) and (2). The court imposed 
& prison sentence to begin at the expiration of sentences previously 
imposed and suspended on condition the defendant not violate the 
criminal laws. The prior sentences were ordered into execution because 
of the conviction in the instant case. The defendant appealed, assign- 
ing as error (1) the refusal of the court to enter a directed verdict of 
not guilty at the close of the evidence, and (2) the consolidation, over 
his objection, of the instant case with a like charge against Howard 
Martin. 


George B. Patton, Attorney General, and Harry W. McGallard, 
Asst. Attorney General, for the State. 

Hamrick & Hamrick, 

By: J. Nat Hamrick, for defendant, appellant. 


Per Curiam. From the bare record it is difficult to follow all steps, 
both in this case and in the prior hearings in which the suspended sen- 
tences were imposed. However, the defendant makes it clear that he 
relies altogether on his objection to the sufficiency of the evidence to 
take this case to the jury and to the consolidation. The State concedes 
that if the conviction in this case is set aside execution of the suspended 
sentences is not justified. 

On the day of the arrest, four Rutherford County officers were making 
a search near the Polk County line. As they walked along an old woods 
road (not public) they heard a car start a few hundred yards away and 
as it passed them the driver attempted to run over them. The car was 
driven by Howard Martin. The defendant sat beside him on the front 
seat and Arthur Pritchard, the owner, was in the back seat. By means 
of a “walkie-talkie” other officers further along the old road were noti- 
fied and they placed a roadblock in front of the car. When confronted 
with the roadblock, the occupants abandoned the car and ran. In the 
trunk of the car the officers found five gallons of nontaxpaid white 
liquor. They were armed with a search warrant. The officers back- 
tracked the car to a place at or near where they first heard it and there 
found tracks leading off about 300 yards to an illicit distillery that was 
still warm from recent use. 

The three men were together in a car hauling whisky on an old woods 
road, near the place where it was probably manufactured. The defend- 
ant ran at the same time and apparently as fast and as far as the driver 
and the owner. The evidence in this case is much stronger than in 
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S. v. Ferguson, 238 N.C. 656, 78 S.E. 2d 911, on which the defendant 
relies. The evidence was sufficient to warrant the consolidation and to 
take the cases to the Jury. 

No error. 


JOE WILLIE WALSTON, ADMINISTRATOR OF THE ESTATE oF ALLEN LEON 
WALSTON, DEcEASsED, Vv. RICHARD GREENE anp J. C. SPENCE, Guarp- 
IAN AD LITEM. 

(Filed 18 September, 1957.) 
Trial § 52— 
The action of the trial court in setting aside the verdict in its discretion 

upon its opinion that equity and justice so required is not subject to review 
on appeal in the absence of abuse of discretion. 


AppEaL by defendant from Parker, J., February Term, 1957, of 
PASQUOTANK. 

Administrator’s action to recover damages for wrongful death. Plain- 
tiff’s intestate, a six year old boy, was killed when struck by an auto- 
mobile operated by defendant. 

Issues of negligence, contributory negligence and damages, raised by 
the pleadings, were submitted. The jury answered the first (negligence) 
issue, ““No.” Whereupon, plaintiff moved to set aside the verdict. The 
court allowed said motion; and, “IN THE DISCRETION OF THE CourRT,” 
it was “ORDERED, CONSIDERED AND DrcreepD that the VerpictT be, and 
it is hereby Ser Asing, and that this action be reinstated upon the civil 
issue docket of Pasquotank County for disposition at some future term 
of Court.” 

Defendant excepted to said order and appealed. The only assign- 
ment of error is based on this exception. 


Forrest V. Dunstan and Frank B. Aycock, Jr., for plaintiff, appellee. 
LeRoy & Goodwin for defendant, appellant. 


Per Curram. Whether a verdict should be set aside, otherwise than 
for error of law, rests in the sound discretion of the trial judge. Here 
the trial judge, “being of the opinion that justice and equity” required 
that he do so, exercised such discretion and set the verdict aside. The 
record discloses no abuse of discretion; hence, the order is not subject 
to review on appeal. Brink v. Black, 74 N.C. 329; Bird v. Bradburn, 
131 N.C. 488, 42 S.E. 936; Goodman v. Goodman, 201 N.C. 808, 161 
S.E. 686; In re Blair, 230 N.C. 753, 55 S.E. 2d 504; Williams v. Stumpf, 
243 N.C. 434, 90 S.E. 2d 688. 
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The appeal is without substance, and will be dismissed. Goodman 
v. Goodman, supra. 
Appeal dismissed. 


MRS. RUBYE A. LOWRY v. SCOTT DILLINGHAM. 
(Filed 18 September, 1957.) 


Appeal and Error § 16— 


In order to preserve the right to review a judgment overruling a 
demurrer other than a demurrer for misjoinder of parties and causes or 
demurrer to the jurisdiction, appellant must move for certiorari within 
thirty days from the entry of such judgment. Rule of Practice in the 
Supreme Court 4(a). 


DEFENDANT appeals from an order, overruling a demurrer to the com- 
plaint, entered by Sink, HE. J.. May 27, 1957 Term, BuNcoMBE. 

The complaint in substance alleges: Defendant procured Hazel Rice 
to execute a negotiable note to him in 1954 for $50,000, purporting to 
be for the purchase of real estate in Buncombe County, and secured by 
deed of trust on the land; on 13 May 1955 plaintiff was induced to pur- 
chase the note by the false and fraudulent representations of defend- 
ant’s agent (a) that Hazel Rice was solvent, (b) that the note was in 
fact a purchase money note, (c) that prior encumbrances on the prop- 
erty were not in default, (d) that the property had originally sold for 
$150,000, (e) that defendant was a man of large means and financially 
responsible; that defendant guaranteed payment of the note; that the 
note has matured but has not been paid, though demands have been 
made for payment on both the maker and the defendant. Plaintiff 
seeks to recover the sum of $50,000 with interest, with the right to have 
execution against the person. 

Defendant demurred for that: (1) the complaint states a cause of 
action against the defendant and his agents and the agents have not 
been made parties defendant; (2) plaintiff has attempted to assert 
distinct causes of action without stating each as a separate cause of 
action; (3) the note referred to did not in fact disclose that defendant 
had guaranteed payment; (4) the allegations of the complaint were 
vague and indefinite and did not set out the time when and place where 
the fraudulent representations were made; and (5) the complaint did 
not allege that plaintiff had listed and paid taxes on the note. 


Horner & Gilbert for plaintiff appellee. 
Styles & Styles for defendant appellant. 
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Per Curtam. The statute, G.S. 1-127, enumerates the cases in which 
a demurrer may be appropriately interposed. Rule 4(a) of the Court, 
242 N.C. 766, fixes the time when a litigant may, by appeal, review a 
judgment overruling a demurrer. Winston-Salem v. Coach Lines, 245 
N.C. 179. The rules are mandatory and when ignored an appeal will 
be dismissed. S. v. McNeill, 239 N.C. 679, 80 S.E. 2d 680; Pruitt v. 
Wood, 199 N.C. 788, 156 8.E. 126. This appeal is not permitted by the 
rule. The appeal is 

Dismissed. 


EARL BURLESON v. CHARLES C. FRANCIS, SAM FERGUSON anpb 
THOMAS H. ROGERS, BuncomsBe County REVIEW COMMITTEE. 


(Filed 18 September, 1957.) 
Agriculture § 11— 


The finding of fact of the Superior Court that there was substantial evi- 
dence supporting the determination by the review committee of the tobacco 
allotment of the petitioner’s farm is binding on the Supreme Court if 
there be evidence to support it. 


AppEAL by petitioner from Sink, E. J., at the May 1957 Civil Term 
of BUNCOMBE. 

Civil action brought under provisions of Agricultural Adjustment 
Act of 19388, 7 USCA See. 1301 et seq., particularly Secs. 1365, 1366, for 
judicial review of the determination of the Buncombe County Review 
Committee which established the burley tobacco farm acreage allotment 
on petitioner’s farm No. 1804 for the year 1956. This Committee made 
findings of fact and rendered conclusions of law in respect thereto by 
which petitioner’s allotment for 1956 was reduced in accordance with 
Section 725.719(e) of the tobacco marketing quota regulations, 1956-57 
marketing year. 

Petitioner excepted to each of the findings of fact for that “there is 
not sufficient competent evidence upon which to base same,” and for 
like reason petitioner excepts to the conclusions of law as “erroneous in 
fact and in law.” 

When the cause came on for hearing in Superior Court “upon the 
application of the plaintiff for review of the determination of the 
Review Committee with respect to plaintiff’s 1956 burley tobacco farm 
acreage allotment,” the Presiding Judge entered judgment, in which 
after reciting that “it appearing to the court and the court finding it as 
a fact that the determination of the Review Committee in this matter 
is supported by substantial evidence and the law applicable thereto,” 
“ordered, adjudged and decreed that the determination of the Review 
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Committee be hereby confirmed 1 in every respect and the plaintiff taxed 
with the costs of this action.” 

To the signing and entering of the foregoing judgment plaintiff ob- 
jects and excepts and appeals to Supreme Court, and assigns as error 
the same matter as was set forth in exception to the determination by 
the Review Committee. 


James S. Howell and McLean, Gudger, Elmore & Martin for Plaintiff 
Appellant. 

J, Stephen Doyle, Jr., Neil Brooks, J. M. Baley, Jr., Robert H. Lacey, 
and Emily A. Kindel for Defendants Appellees. 


PER CurmAM. Pertinent Section No. 1366 of the Agricultural Adjust- 
ment Act declares that “the review by the Court shall be limited to 
questions of law, and the findings of fact by the Review Committee if 
supported by evidence shall be conclusive.” 

In the light of this provision the finding of fact by Judge of Superior 
Court that the determination by the Review Committee is supported 
by substantial evidence is binding on this Court if there be evidence to 
support it. And in exceptions thereto, and to the legal conclusion 
reached error is not made to appear to this Court. See Lee v. Berry, 
219 S.C, 382, 65 S.E. 2d 775. 

Hence the judgment from which appeal is taken is 

Affirmed. 


MARIAH JORDAN anp CLESIE JORDAN vy. N. E. CHAPPELL. 


(Filed 18 September, 1957.) 
1. Mortgages § 30I (8) 


This action for the recovery of certain real estate from the mortgagee in 
possession and for an accounting for rents held barred by the lapse of 
more than ten years. G.S. 1-47(4). 


2. Equity § 2— 


Judgment that plaintiffs were guilty of laches in failing to assert their 
rights, sustained under the facts of this case. 


Apprat by plaintiff Mariah Jordan from Parker, J., January Term 
1957, of PERQUIMANS. 

This is a civil action for the recovery of certain real estate from the 
defendant as mortgagee, and for an accounting for rents. 
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The parties waived a jury trial and submitted the case to the trial 
judge upon an agreed statement of facts and authorized him to make 
his conclusions of law therefrom and to enter judgment accordingly. 

The facts are as follows: (1) On 10 November 1913, Susan Thatch 
and Mariah Jordan owned in fee simple the land in controversy. (2) 
On the above date, Susan Thatch, Mariah Jordan and her husband 
Clesie Jordan, executed and delivered to the defendant, N. E. Chappel, 
for a consideration of $500.00, that certain mortgage filed in the office 
of the Register of Deeds of Perquimans County, on 11 November 1913, 
and recorded in Mortgage Book 10, page 299. (3) After the above date, 
Susan Thatch died intestate, leaving as her only heir at law Mariah 
Jordan. Clesie Jordan is now deceased. (4) During the month of 
November 1913, the aforesaid mortgagors delivered the possession of 
the land in controversy to the defendant as mortgagee, and the defend- 
ant has been in exclusive and continuous possession thereof since that 
time, collecting the rents therefrom, paying the taxes thereon, making 
all repairs to the buildings located thereupon, and having renovated 
and rebuilt one building. No demand for possession or for an account- 
ing for rents was made upon the defendant until the institution of this 
action on 2 February 1955. (5) The said indebtedness was due and 
payable on 10 October 1915, but no payments have been made thereon. 
The defendant’s possession has been only as a mortgagee. The mort- 
gage is uncanceled of record. 

Upon the foregoing facts the court held the right of redemption is 
barred by the statute of limitations and that the plaintiffs were guilty 
of laches in failing to assert their rights in the land described in the 
complaint for an unreasonable and unexplained length of time. 

Plaintiff Mariah Jordan appeals, assigning error. 


P. H. Bell and Chas. V. Bell for appellant. 
LeRoy & Goodwin for appellee. 


Per Curiam. The judgment of the court below is supported by the 
provisions of G.S. 1-47(4) and the decisions of this Court construing 
said statute. Anderson v. Moore, 233 N.C. 299, 63 S.E. 2d 641; Hughes 
v. Oliver, 228 N.C. 680, 47 S.E. 2d 6; Crews v. Crews, 192 N.C. 679, 
135 S.E. 784. 7 

Likewise, the conclusion of law with respect to laches is sustained. 
Stell v. Trust Co., 223 N.C. 550, 27 S.E. 2d 524; Peedin v. Oliver, 222 
N.C. 665, 24 S.E. 2d 519. 

The judgment of the court below is 

Affirmed. 
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A. T. JACKSON v. JAY CLARK anp WHITFORD MOTOR COMPANY, INC. 
(Filed 18 September, 1957.) 


ApPprEat by defendant Clark from Frizzelle, J., and a jury, at Febru- 
ary Term, 1957, of Craven. 


Ward & Tucker for defendant, appellant. 
Raymond E. Sumrell for plaintiff, appellee. 


Per CuriaAM. This is a civil action brought by the plaintiff to re- 
cover for damage to his automobile resulting from a rear-end collision. 
The plaintiff was driving his car across the State highway bridge over 
Neuse River at New Bern. He was being followed by a car driven by 
the defendant Clark. The plaintiff slowed down when he was about 
half-way across the bridge. When he did so, the rear of his car was hit 
and damaged by the front of the car driven by the defendant Clark. 
The plaintiff alleged several phases of negligence against the defendant 
Clark as proximate causes of the collision, including excessive speed, 
failure to maintain a proper lookout, and failure to exercise proper 
control over his car. All allegations of negligence were denied by the 
defendant. Both sides offered evidence. Issues of negligence and dam- 
ages were submitted to the jury and answered in favor of the plaintiff. 
From judgment on the verdict awarding the plaintiff damages in the 
sum of $400 against the defendant Clark, he appeals, assigning as the 
only error the refusal of the court to allow his motion for Judgment as 
of nonsuit at the close of the evidence. 

We have reviewed carefully the evidence and find it amply sufficient 
to sustain the ruling of the trial court. The appeal presents no question 
requiring extended discussion. See Insurance Co. v. Motors, Inc., 241 
N.C. 67, 84 S.E. 2d 301. 

No error. 


MACK THOMAS ROBBINS, ADMINISTRATOR OF MACK THOMAS ROBBINS, 
JR., DECEASED, v. EMMETT L. CRAWFORD, FRANK JONES anp ALMA 
JONES. 

(Filed 25 September, 1957.) 

1. Trial § 22b— 

On motion to nonsuit, defendant's evidence which is not at variance with 
Plaintiff’s evidence but which tends to explain and clarify it, may be con- 
sidered. 
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2. Automobiles §§ 39, 41a— 


Where plaintiff relies upon the physical facts at the scene of the accident 
to establish negligence on the part of defendant driver, the facts and cir- 
cumstances relied on must be established by direct evidence and warrant 
the inference of negligence as a reasonable and logical conclusion, consid- 
ering the evidence in the light most favorable to plaintiff, and such evidence 
which raises a mere conjecture or surmise of the determinative issue is 
insufficient. 


8. Automobiles § 36: Negligence § 17— 
Negligence is not to be presumed from the mere fact of injury. 


4, Automobiles § 41c— 


Where plaintiff’s evidence and defendant’s evidence in explanation and 
clarification thereof disclose that as defendant’s tractor-trailer, traveling 
north, rounded a curve below an overpass, the car driven by intestate came 
out from the east shoulder of the road on the tractor driver’s right and cut 
immediately in front of the tractor, such evidence fails to show that the 
accident resulted from negligence on the part of defendant, and nonsuit 
is proper. 


Appeau by plaintiff from Fountain, Special Judge, at December Spe- 
cial Term, 1956, of BEAUFORT. 

Civil action brought by the plaintiff to recover damages for the 
alleged wrongful death of his intestate son, Mack Thomas Robbins, Jr., 
resulting from a collision between a tractor-trailer and an Oldsmobile 
passenger car. 

The collision occurred around 1:30 o’clock on the morning of 13 May, 
1956, on U.S. Highway No. 301 about eight miles north of Weldon, just 
north of the highway bridge over the Atlantic Coast Line Railroad 
tracks. Looking north downgrade from the top of the overpass bridge, 
the highway curves gradually to the right. The curve ends near where 
the descent from the overpass levels off. This is about 1,000 feet from 
the overpass. There is a drop of about 20 feet in elevation from the 
top of the overpass down and along the curve to the foot of the hill. A 
pine thicket flanks the curve on each side. From atop the overpass one 
can see north along the curve approximately 350 feet. The pavement 
is 26 feet wide with dirt shoulders on each side. 

The two vehicles were traveling in opposite directions. The tractor- 
trailer, owned by the defendant Alma Jones, was being driven by the 
defendant Crawford. It was going north. The Oldsmobile, driven by 
the intestate, was headed south. Two male companions were in the car 
with him. The tractor-trailer had crossed the overpass and was ap- 
proaching the foot of the hill and the end of the curve when the collision 
occurred. The two vehicles met near the center of the pavement. In 
the collision the Oldsmobile was wedged against and partially under the 
front of the tractor, and as so wedged it was pushed sidewise up the 
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highway in front of the tractor to where the vehicles came to rest, ap- 
proximately 73 feet beyond where debris scattered on the highway 
indicated the apparent point of impact. The intestate and one of his 
companions were killed instantly. The other died of injuries some 
hours later. The defendant Crawford was knocked unconscious for a 
few minutes. 

At the trial below, the plaintiff relied on the testimony of witnesses 
who testified respecting the physical facts and explanations made by 
the defendant Crawford to the patrolman at the scene of the wreck. 

Patrolman B. Q. McDonald, called by the plaintiff, testified in part: 
“When I arrived at the scene it was approximately 2 o’clock A.M... . 
The automobile, which I found to be a 1955 Oldsmobile, was setting off 
the pavement on the left shoulder—the left shoulder traveling north— 
and the tractor and trailer was setting partially off the pavement and 
partially on the pavement. ...I observed some skid marks which 
were to the right-hand Jane traveling north—the beginning of the skid 
marks was 4 feet and 7 inches to the right of the center line traveling 
north. The skid marks continued for 142 feet to what I determined as 
the point of impact. 

“The skid marks extended down the road and crossed the center line 
and on up to some debris—-142 feet. At a point 142 feet from where the 
skid marks started there was a considerable amount of dirt and debris 
from automobiles; dirt was the majority of it. There was glass also. 
The center of the debris, or the majority of the debris, was 18 inches to 
the left of the center line traveling north. It was 73 feet and 3 inches 
. . . from the debris to the front of the Oldsmobile, where it stopped. 
. . . The truck and the car came to rest 73 feet farther north from the 
debris in the left-hand lane. .. . It is downgrade all the way from 
where it crosses the railroad to where this collision occurred. This 
occurred partially in the curve. I had a conversation with Mr. Craw- 
ford, the driver of the truck, and he told me that he was driving at a 
reasonable speed, I believe it was 43 miles per hour to be exact, .. . 
and that when he first crossed the crest of the hill, which was the over- 
head bridge, that he observed some headlights on his right on the right 
shoulder of the road. He stated that the lights appeared to be on bright 
and, due to that fact, he was not certain whether the automobile was 
sitting still or whether it was barely moving at that time. He stated 
he blinked his lights, . . . and also that he blew his horn once, and that 
the automobile was traveling—at the next instant he said he noticed 
that the automobile appeared to be moving in his lane, which would be 
the right lane traveling north, and that he tied on his emergency brakes 
of the truck, that is the way he phrased it... .” 

Cross-Examination: ‘Yes, there is an area north of the scene of the 
accident, on the right hand side, going north, wherein cars and trucks 
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can park; there is a 9-foot shoulder there. . . . however there is one 
particular spot that is north of where the vehicles were that is a little 
wider than the ordinary shoulder. . . . that is the area from which the 
defendant Emmett L. Crawford told me that car drove out from; . . 
where Mr. Crawford said the car was stopped or moving slowly at the 
time he first saw it... . I looked into the 1955 Oldsmobile. The 
coroner and I found an empty whisky bottle. . . . It had the odor of 
some type of alcohol in it. We also found some paper cups, . . . Dixie 
cups, small size, which also had the odor of alcohol. .. . 

“Q. You testified on direct examination that you had a conversation 
with Mr. Crawford and that he told you a car came, that this car came 
from what would be his right side and cut out immediately in front of 
him from this parking area, is that right? A. Yes, sir.” 

Redirect Examination: “...I told Mr. Braswell that the skid 
marks continued on to the center line and no farther. We were looking 
at the picture at that time; I don’t recall them extending beyond that 
but my measurement of 142 feet was from the beginning of the skid 
marks to the debris. The debris was 18 inches to the left of the center 
line, going north. That would be to the left of the center line of the 
operator of the truck. The debris was completely out of the truck 
operator’s lane.” 

Recross Examination: “. .. I am not now testifying that all the 
debris was over on the left side of that road; ... There was some 
scattered in quite a wide area; however, the center of the debris seemed 
to be . . . 18 inches to the left of the center line (looking north).” 

Redirect Examination: “. . . There were skid marks from 142 feet 
south of the debris and there were also skid marks from the debris north 
to where the vehicle came to rest.” 

Recross Examination: “. . . there were two distinct and different 
types of skid marks . . . Yes, there was a different type of skid mark 
from there (the debris) to where the cars came to rest. I have testified 
that the left front wheel of the tractor was up on the engine or hood 
of the ear.” 

At the close of the plaintiff’s evidence, the motion of the defendant 
Frank Jones for judgments as of nonsuit was allowed. A like motion 
made by the defendants Alma Jones and Emmett L. Crawford was over- 
ruled. Whereupon the defendants offered evidence. 

The defendant Emmett L. Crawford testified in part: “I was driving 
a 1953 White tractor. . . . I had a 1956 Dorsey trailer. My cargo was 
fresh cabbage. . . . The gross weight of . . . the cargo and the tractor- 
trailer was 50,630 pounds. . . . as I went over the bridge . . . I ob- 
served lights coming south, approaching me, and I noticed they did not 
come on immediately, they did not keep coming . . . and when I got 
in the curve where I could see I observed the car was either stopped or 


ée 
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moving slow on my right, which was his left. I blew the horn and 
blinked the lights a couple or three times to attract his attention and 
get him to dim his, as they were on bright. He never dimmed. His car 
was partly on and partly off the pavement, as best I observed it. I 
could tell the car was moving by the lights going up and down like that 
(indicating) and I knew he was hitting the washed out places on the 
shoulder, making the lights wave back and forth like that. I seen the 
car was moving and I tried to attract his attention . . . I seen he was 
coming right on and I applied the brakes attempting to stop and he 
came right on up on my right, his left, and when he got right up just in 
front of me he tried to make it to his side of the road and we had an 
accident. At the time of the collision I had on all brakes on the tractor- 
trailer combination. I was on my right-hand side of the road at the 
time of the collision. The right front wheel struck right in the door 
jamb on the left side of the car and the left wheel of the tractor struck 
right in the left front wheel of the car and kind of crawled up on the 
fender. The impact tore up the right front wheel of the tractor. After 
we collided we went from the point of impact over to the left-hand side 
oftheroad... 

“, . The Oldsmobile was coming across my right-hand side of the 
road at about a 45-degree angle. I was traveling at a speed of around 
40 to 43 miles per hour when I first applied my brakes. I don’t know 
my speed at the point of impact; I had already slowed down then. . . 
When he went across the road it seemed like the car was ina spin. He 
tried to whip it across the road to beat me over... . At the time my 
left front wheel went up onto the Oldsmobile my tractor and the Olds- 
mobile were on my side of the road.” 

Cross-Examination: ‘. . . I first saw the car when I got fully in the 
curve and could see down. I think about half way down. I assume 
it is true that it is as far as 1000 feet from the overpass to where my 
truck came to a stop. It is just a gradual decline going downhill... . 
I would say the car was around 75 or 100 yards away from me when I 
first saw it and observed it was moving. . . . he was at that time clear 
off the road on the wrong side of the road. He was either moving slowly 
or stopped when I first saw him. I would say he traveled 150 feet 
before his car and (the) truck collided. I believe the patrolman meas- 
ured off 142 feet that I traveled while he was traveling 150 feet. I put 
on my brakes as soon as I saw the car and knew he was on the wrong 
side of the road. . . . I blew my horn once, and then put on my brakes; 
and then skidded 142 feet before I struck the car. . .. all that hap- 
pened within approximately 225 to 300 feet.”’ 

Carlton L. Brogden, witness for the defendants, testified in part: 
«. . On May 138th of this year I was employed as a truck driver . 
On that date I was traveling north on Highway 301 in the vicinity of 
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Weldon, N. C. I stopped at the Three Scales Truck Stop and saw 
Emmett L. Crawford there. I was operating a White tractor at that 
time. I had a trailer and was loaded ... 

“Sometime after I left the Three Scales, I run up on the truck about 
a mile before I got to the overpass. I followed him. Going over the 
overpass I run up on him pretty close. I was fixing to go around him 
when I got clear of the curve and out of the No Passing zone. I ob- 
served car lights, so I fell back in behind him and immediately his brake 
lights come on. I saw the car parked on the wrong side of the road 
and it come out in front of him. So I braked down pretty good, got 
back behind him, and the collision happened. I went on down the road 
and parked at this wide spot on the shoulder, come back up to the scene 
of the accident . . . Yes, I observed the car when it pulled out from 
the right shoulder, after I got over the overpass and was going down the 
hill. . . . the first time I saw this car it was on the right shoulder of 
the road. My right side; the right-hand side of the road going north. 
I could not tell whether the automobile was on the right-hand side of 
the road at the point of impact because the truck was in front of me. 
No, the Crawford tractor and trailer did not leave the right-hand side 
of the road at any time before the wreck. . . .” 


Cross-Examination: “. . . I crossed the overpass right behind him 
(Crawford) and followed him on down the hill... .I don’t know 
exactly how close ] was. I was going to pass him as soon as he got 
around the curve. .. . Coming over that grade he was going slower 
than 43 miles per hour. . . . I stopped when the accident happened and 
eased around him... . At that time all of the truck and the car was 


over in the left-hand lane.” 

Defendants rest. 

Allen Griffin testified for the plaintiff in rebuttal that he in company 
with others went to the scene of the collision, reaching there about 
noon, after the vehicles had been moved. He said: ‘We found skid 
marks starting, I would say, approximately 4 feet from the center of 
the road. The skid marks did not make any curve after he applied 
his brakes. He skidded 146 feet, crossed the center line 13 feet before 
we found the debris and scratches on the road, which continued on to 
where the wreck stopped 83 feet further. After it crossed the center 
line 13 feet from there the debris fel] off the car, the chrome, the glass 


and several things that were identified from the wreck. . . . I meas- 
ured the marks I found with a steel tape... .” 
Cross-Examination: “. . . Yes, they (the skid marks) started four 


feet on the right-hand side of the road and bore gradually to the center 
of the road... .” 

Redirect Examination: “I saw the other mark there. Where this 
collision took place, and the debris fell, 20 inches from the yellow line 
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was another mark that took place and skidded for about 3 feet and 
disappeared. . . . Yes, I said skid marks continued on across the center 
line, 13 feet before the debris started falling from the car... .” 

At the close of all the evidence the defendants Alma Jones and 
Emmett L. Crawford renewed their motion for judgment as of nonsuit. 
The motion was allowed. From judgment in accordance with this 
ruling, the plaintiff appealed. 


S. M. Blount and John A. Wilkinson for appellant. 
Roland C. Braswell for appellees. 


JoHNSON, J. Defendant’s evidence which is not at variance with 
plaintiff’s evidence but which tends to explain and clarify it, may be 
considered on motion to nonsuit. Nance v. Hitch, 2388 N.C. 1, 76 8.E. 
2d 461. 

When the whole of the evidence in the case at hand is read in the 
light of this rule, it is apparent that the plaintiff’s evidence is not at 
material variance with the defendants’ version of how the wreck oc- 
curred. Both versions disclose that as the defendant’s tractor-trailer 
rounded the curve below the overpass, the Oldsmobile driven by the 
intestate came out from the east shoulder of the road, on the tractor 
driver’s right, and cut immediately in front of him. 

The plaintiff relies on the physical facts to make out his case. How- 
ever, as was said by Barnhill, C. J., in Whitson v. Frances, 240 N.C. 
733, 737, 83 S.E. 2d 879, 881, “When, in a case such as this, the plaintiff 
must rely on the physical facts and other evidence which is circum- 
stantial in nature, he must establish attendant facts and circumstances 
which reasonably warrant the inference that the death of his intestate 
was proximately caused by the actionable negligence of the defendant. 
Sowers v. Marley, 235 N.C. 607, 70 S.E. 2d 670, and cases cited; Mitch- 
ell v. Melts, 220 N.C. 798, 18 S.E. 2d 406. 

“The inferences contemplated by this rule are logical inferences 
reasonably sustained by the evidence when considered in the light most 
favorable to the plaintiff. Atkins v. Transportation Co., 224 N.C. 688, 
32 S.E. 2d 209; Sowers v. Marley, supra. It cannot be made to rest 
on conjecture or surmise. It must be ‘a permissible conclusion drawn 
by reason from a premise established by proof.’ Sowers v. Marley, 
supra.” 

Negligence is not to be presumed from the mere fact of injury or from 
the fact that the intestate was killed. Sechler v. Freeze, 236 N.C. 522, 
73 S.E. 2d 160; Tysinger v. Dairy Products, 225 N.C. 717, 36 S.E. 2d 
246. 

Viewing the evidence adduced below in its light most favorable to 
the plaintiff, we find no support for any reasonable inference of negli- 
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gence on the part of tractor-driver Crawford as a proximate cause of 
the collision. 

In this view of the case it is not necessary to discuss the question of 
contributory negligence. 

The judgment below is 

Affirmed. 


EUGENE RIDDLE v. PERCY JAMES ARTIS, HARRY LEE MORRIS, JR., 
AND MRS. HARRY LEE MORRIS (anp RAYMOND McMILLAN, Appr- 
TIONAL PARTY DEFENDANT). 


(Filed 25 September, 1957.) 


1. Pleadings § 15: Trial § 21-—— 


A demurrer to the complaint, G.S. 1-127, and a demurrer to the evidence, 
G.S. 1-183, are distinct; the first challenges the sufficiency of the pleading, 
the second challenges the sufficiency of the evidence. 


2. Automobiles § 43: Torts § 4— 


Drivers of separate cars may be held liable as joint tort-feasors only if 
their separate acts of negligence concur in producing a single and indi- 
visible injury, and plaintiff’s evidence must be sufficient to warrant the 
inference that the negligence of the second driver caused or contributed to 
his injuries in order to hold the second driver as a joint tort-feasor. 


8. Automobiles § 43—Evidence held insufficient to show that second de- 
fendant was liable to plaintiff as a joint tort-feasor. 


Plaintiff’s evidence tended to show that he was knocked unconscious in 
a collision between a car driven by himself and a car driven by the first 
defendant in the oppcsite direction, that shortly thereafter his car 
was struck from the rear by a car driven by the second defendant, and 
that the condition of the vehicles after the collisions and the evidence as 
to their speed shortly before the accidents indicated that the impact of the 
first collision was much the more violent. Plaintiff’s evidence further dis- 
closed that the second defendant was uninjured and was present at the 
seene of the collisions when the patrolman arrived, and plaintiff testified 
to the effect that as far as he knew al] of his injuries were received as a 
consequence of the first collision. Held: Whether the second collision 
caused or contributed to the personal injuries received by plaintiff is left 
in the realm of conjecture and surmise by plainti’s evidence, and there- 
fore judgment of nonsuit was properly entered as to the second defendant. 


ApPEAL by plaintiff from Bundy, J., April Term, 1957, of NortH- 
AMPTON. 

At Spring Term, 1956, the allegations of the complaint then sum- 
marized, considered on cemurrer ore tenus interposed by defendants 
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Morris, were held sufficient; and the judgment sustaining said demurrer 
was reversed. Riddle v. Artis, 243 N.C. 668, 91 S.E. 2d 894. 

At trial, when plaintiff had offered his evidence and rested, the court 
allowed the motion of defendants Morris for judgment of involuntary 
nonsuit. Judgment of involuntary nonsuit was entered and plaintiff 
appealed. 


Allsbrook & Benton by J. E. Knott, Jr., for plaintiff, appellant. 
Kelly Jenkins and Eric Norfleet for defendants Harry Lee Morris, 
Jr., and Mrs. Harry Lee Morris, appellees. 


Bossitt, J. Artis, an original defendant, and McMillan, an addi- 
tional defendant, are not parties to this appeal. The judgment recites 
that plaintiff had obtained a judgment by default and inquiry against 
defendants Artis and McMillan. We are concerned only with the 
sufficiency of the evidence to warrant submission to the jury of the 
issues arising on plaintiff’s alleged cause of action against defendants 
Morris. 

“A demurrer to a complaint, G.S, 1-127, and a demurrer to the evi- 
dence, G.S. 1-183, are different in purpose and result. One challenges 
the sufficiency of the pleadings, the other the sufficiency of the evi- 
dence.” Barnhill, J. (later C. J.), in Lewis v. Shaver, 236 N.C. 510, 
512, 73 S.E. 2d 320. 

Plaintiff’s action is to recover damages on account of (1) personal 
injuries, and (2) damage.to his clothing, camera, camera equipment 
and watch. Plaintiff was operating his father’s 1953 Ford automobile. 
No claim for damages to it is for determination in this action. 

Plaintiff’s evidence tended to support his allegation that his personal 
injuries consisted of ‘‘a punctured right lung into which a piece of metal 
was driven by the force of the collision, a bad laceration of his left hand 
and arm, a puncture wound of the right leg, multiple rib fractures and 
lacerations of the scalp.” 

Two collisions on Highway #117 are referred to in the evidence. The 
first. collision was between the 1953 Ford, headed south, operated by 
plaintiff, and a 1951 Pontiac, headed north, operated by Artis. The 
second collision occurred shortly thereafter when a 1950 Chevrolet, 
operated by Harry Lee Morris, Jr., hereinafter called Morris, headed 
south, struck the rear of the 1953 (Riddle) Ford. 

As to the (Artis) Pontiac, there was evidence that “three of the four 
tires were completely slick without any tread whatsoever; no semblance 
of a tread on them.” Suffice to say, there was plenary evidence (1) 
that the first collision was proximately caused by the negligence of 
Artis, and (2) that the first collision so caused seriously injured plain- 
tiff. 
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Plaintiff’s action is based on allegations that his serious injuries were 
proximately caused by the concurrent negligence of Artis and Morris. 
To prove his case against defendants Morris, plaintiff must show (1) 
that the second collision was proximately caused by the negligence of 
Morris, and (2) that the second collision so caused proximately caused 
or contributed to the injuries upon which plaintiff’s action 1s based. 
Lane v. Bryan, ante, 108, 97 S.E. 2d 411. 

The evidence, considered in the light most favorable to plaintiff, 
tends to show these facts: 

On December 25, 1953, about 2:15 p.m., plaintiff, accompanied by 
his wife, was traveling south in his right lane. “A light misty rain was 
falling,” and the two lane black top highway was wet. As he started 
into a gradual curve (3 or 4%) to his right, he noticed the 1951 Pontiac 
then approaching in its right lane. When these cars were some 75-100 
feet apart, the Pontiac suddenly skidded directly across plaintiff’s lane 
of travel. It turned some 90 degrees and was at right angles to the 
front of plaintiff’s car. Confronted with this emergency, plaintiff 1m- 
mediately applied his brakes, threw his hands in front of his face and 
“practically instantly ... rammed” the Pontiac car. The collision 
occurred in his lane of travel. He had no opportunity to swerve from 
his original course. 

Prior to said collision, plaintiff had been driving at a speed of 35-45 
miles per hour. He estimated that his speed was 5 miles per hour less 
at the moment of impact. As to the speed of the Pontiac, plaintiff 
thought it probable that its speed prior to the collision was approxi- 
mately the same as his own. 

At the time of collision, the right side of the Pontiae was broadside 
to plaintiff. The front of plaintiff’s car struck the right side of the 
Pontiac “almost in the center of the front right door.”’ Plaintiff thought 
it probable that the Pontiac had skidded toward him a short distance 
“in that broadside condition” before the cars collided. 

Plaintiff alleged that the second collision occurred “immediately fol- 
lowing the collision between the front of plaintiff’s car with the right 
side of defendant Artis’ car and while plaintiff was in a seriously in- 
jured condition and unable to extricate himself.” Plaintiff testified: 
“When I struck the car ahead of me I was knocked unconscious tempo- 
rarily, and remember nothing after striking the car until I was being 
helped out of the car by some passers by. When helped out of the auto- 
mobile I did not have presence of mind enough to observe whether or 
not my car had been struck from the rear by another car, because I 
was in severe pain. . .” 

He testified further: ‘The road approaching this curve was straight 
for some distance behind me. At the time I approached the Artis car I 
had no knowledge there was a car behind me. So far as I know there 
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was no car behind me immediately before or after my car came in 
contact with the Artis car.” 

Plaintiff’s wife testified that she was knocked unconscious by the 
collision and knew nothing about it. She was “dozing” when it hap- 
pened. The injuries she received “were facial, scalp and to the front 
of (her) body.” Her testimony contains no reference to a second 
collision. 

W. G. Wright, a member of the State Highway Patrol, received a call 
at approximately 2:20 p.m. and shortly thereafter (about 10-15 min- 
utes) reached the scene of the collisions. When he arrived, “Mr. and 
Mrs. Riddle were not there, and neither were any of the occupants of 
the Artis car.”” Morris was there. “Morris was not hurt.” 

As to the physical damage to the three automobiles, Wright testified: 
“The center right side of the Artis car was damaged. Dead center 
front and right rear of the Riddle car was damaged. The left front 
just a little past center of the Morris car was damaged. . . . The right 
rear of the Riddle car was smashed in, bumper, trunk lid, tail light and 
fender smashed forward. The front of the Morris car, grill mashed in, 
bumper was damaged, radiator knocked back against fan and fender 
bent.” 

Wright testified further that Morris explained the rear end collision 
in which he was involved as follows: “That shortly back he (Morris) 
pulled out with intention of passing (the Riddle car), and they were 
approaching a curve and he changed his mind and pulled back in behind 
the Riddle car, and shortly thereafter the collision occurred between 
the Riddle and the Artis cars.”’ 

Luby Edwards and Hugh H. Gurley helped move the wrecked cars. 

Edwards testified: ‘‘The best I remember the rear of the Riddle car, 
boot lid, right quarter panel was smashed in pretty bad; that is the 
rear of the Ford on right side. By smashed in I mean it was pushed 
towards the front end. I don’t remember just how bad the Chevrolet 
or Morris car was damaged, but do know the bumper was messed up a 
little bit, grill and radiator, and bumper mashed in toward the back.” 
He testified further: “The wheels on Chevrolet were not damaged, but 
think we had to pull off one of the fenders so they could drive it, and 
also had to disconnect the fan belt. All four of tires were standing up. 
The Chevrolet could have been driven away except for the fact some- 
thing was wrong with fan and radiator. I think the radiator was hitting 
the fan.” 

Gurley testified: ‘The Chevrolet could have been driven. The tires 
and wheels were all right. I think we pulled off the fan belt before it 
could be moved. I know we pulled off a fender that was hitting a tire, 
and took fan belt aloose so the fan would not turn.” 
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E. N. Riddle, Sr., plaintiff’s father, testified: “I could not give any 
details about damage to the car; just completely wrecked .. . It was 
torn all to pieces and damaged in front and rear.” 

Dr. W. C. Sealy, by deposition, testified as to plaintiff’s injuries, his 
treatment thereof, and the results. The injuries described in his testi- 
mony are those alleged in the portion of the complaint quoted above. 
None of his testimony is directed to whether in his opinion any of 
plaintiff’s injuries were caused by the second collision. 

We pass as unnecessary to decision the serious question as to whether 
the evidence would be sufficient for jury consideration on an issue as 
to whether the damage done to the rear of the Riddle car was caused 
by the negligence of Morris. Decision on this appeal hinges on whether 
the evidence for plaintiff is sufficient to show any causal relation be- 
tween the alleged negligence of Morris and the serious injuries sus- 
tained by plaintiff. 

In relation to the facts of this case, the liability of defendants Morris 
as joint tort-feasors depends upon whether Morris’ alleged separate acts 
of negligence concurred with the negligence of Artis in producing a 
single and indivisible injury. Bost v. Metcalfe, 219 N.C. 607, 14 S.E. 
2d 648. Specifically, the question is whether plaintiff offered evidence 
sufficient to warrant the inference that the second collision caused or 
contributed to plaintiff’s injuries. 

Since the physical damage to the right rear of the 1953 (Riddle) 
Ford and to the left front of the 1950 (Morris) Chevrolet is the prin- 
cipal if not the sole evidence upon which plaintiff must rely, we have set 
it forth in detail. 

We do not discount the possibility that the second collision might 
have injured plaintiff or might have aggravated the serious injuries 
received by plaintiff in the first collision. Certainly, as suggested, the 
second collision did not benefit plaintiff. Too, we are well aware that 
serious injuries often result from what appear to be minor collisions 
while often persons involved in collisions of terrific impact escape with- 
out injury. 

These facts appear from plaintiff’s evidence: 

1. The two vehicles involved in the first collision met and collided 
when each was traveling approximately 35 miles per hour. 

2. Both plaintiff and his wife were knocked unconscious by the im- 
pact of the first collision; and plaintiff, according to his allegations and 
evidence, was seriously injured before the second collision occurred. 

3. Plaintiff was asked this question: “And, as far as you know, all 
of the injury you received was in consequence of coming in contact with 
the Artis car?” His answer was: “So far as I know, yes sir.” 

4. Morris, uninjured, was present at the scene of the collisions when 
the patrolman arrived. 
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Careful consideration of plaintiff’s evidence impels the conclusion 
that it is insufficient for submission to the jury on the question as to 
whether the second collision caused or contributed to the injuries re- 
ceived by plaintiff or to the damage in respect of the articles of personal 
property referred to in the complaint. It leaves the crucial question 
in the realm of conjecture and surmise. Hence, the judgment of invol- 
untary nonsuit was proper. Lane v. Bryan, supra. 

Affirmed. 


CHARLIE EDMONDSON anp Wire, ALICE EDMONDSON; HERMAN ED- 
MONDSON aNnp WIrst, ETTA EDMONDSON; GEORGE T. EDMONDSON 
AND Wire, FRANCIS EDMONDSON; JOHNNY EDMONDSON anp WIFE, 
BERTHA LYNN EDMONDSON; CATHERINE DAIL anp HUSBAND, 
LARRY E. DAIL; VIOLA BRADY anp Hussanp, JOHN ALLEN BRADY; 
CHARLIE EDMONDSON, JR., anp Wire, FRANCES EDMONDSON; 
BENJAMIN HARRELL (UNMaRRIED) ; HARVEY HARRELL anp WIFE, 
GERTRUDE HARRELL; PAUL CLARENCE EDMONDSON AND WIFE, 
MYRTLE EDMONDSON; MILTON LEE EDMONDSON, MINor, sy HIs 
Next Frienp, VIOLA BRADY; LILLIE MAY HARRELL, Minor, By HER 
Next FrIeEnD, HARVEY HARRELL; BECTON HARRELL aAnp WIFE, 
BETTIE HARRELL; HATTIE BUTLER anp Hussanp, BILL BUTLER, 
v. C. H. HENDERSON anp WIFE, GERTRUDE M. HENDERSON; TOM 
EDMONDSON anp Wire, ALLIE EDMONDSON (anv C. H. HENDER- 
SON, JR., ADDITIONAL PARTY DEFENDANT). 


(Filed 25 September, 1957.) 
1. Parties § 3— 


A person is a necessary party to an action when a valid judgment cannot 
be rendered therein completely and finally determining the controversy 
without his presence as a party. 


2, Wills § 39— 


Where the determinative matter in dispute is whether the devisees 
named in the will took a fee or only a life estate, a grantee in a fee simple 
deed from one of the devisees named is a necessary party to the action. 


8. Declaratory Judgment Act § 3— 


The court should refuse to deal with the merits of an action brought 
under the Declaratory Judgment Act when it appears that a judgment 
finally settling and determining the question in dispute cannot be entered 
until a person not a party is brought in as a party to the action. 


4. Appeal and Error § 55—— 


Where it appears on the face of the record that a person who is a neces- 
sary party to a final determination of the action has not been made a party, 
the Supreme Court will remand the action for appropriate procedure er 
mero motu. 
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AppgaL by plaintiffs and defendant C. H. Henderson from Moore 
(Clifton L.), J., at November Term, 1956, of EDGECOMBE. 

Civil action under the Declaratory Judgment Act for adjudication 
of the rights of the parties in respect to the title to a tract of land in 
Edgecombe County containing 726.49 acres. The land was owned by 
Henry Harrell at the time of his death in 1929. 

In the complaint it is alleged that the plaintiffs (other than Charlie 
Edmondson and wife, Alice Edmondson; Herman Edmondson and wife, 
Etta Edmondson; Harvey Harrell and wife, Gertrude Harrell; and 
Benjamin Harrell) own the land in fee simple, subject only to the life 
estates provided in the will of Henry Harrell. The pertinent parts of 
the will are as follows: 

“Seconp: I loan the following real estate to Tom Edmondson, 
Charlie Edmondson and Herman Edmondson (14) one-fourth each of 
all my real estate for and during their natural life. 

“Tuirp: I loan to the following Benjamin Harrell and Harvey 
Harrell (14) one-eighth each of my real estate for and during their 
natural life. 

“Fourtu: I give to Hattie Butler and Becton Harrell the sum of 
($5.00) Five Dollars each. This being their share of my estate as they 
have already had theirs.” 

“SixtH: After the death of either Tom Edmondson, Charlie Ed- 
mondson or Herman Edmondson, they without legal heirs the real 
estate bequeathed in this will, will revert to their heirs proportionately 
as stated in item second and third item, with the exception of Hattie 
Harrell and Becton Harrell.” 

The plaintiffs further allege that the defendant C. H. Henderson pur- 
chased the interests of certain of the life tenants named in the will of 
Henry Harrell and has treated the land as being owned by him in fee 
simple and has wrongfully cut and removed timber therefrom to the 
damage of the plaintiffs’ freehold interests in the land in a substantial 
sum, for which they seek treble damages and injunctive relief. 

The defendants filed answer denying the material allegations of the 
complaint, and alleging that they own in fee simple the lands occu- 
pied by them. The defendants allege title deraigned through mesne 
conveyances from the devisees named in the will of Henry Harrell. 
They also allege that the plaintiffs are estopped to assert title by reason 
of matters of record and in pais. 

At the November Term, 1954, a compulsory reference of the case was 
ordered. At the conclusion of the hearings the referee made up and 
filed his report. He concluded upon the facts found that the plaintiffs 
were entitled to no relief and that the defendants’ motion for nonsuit 
should be allowed. The plaintiffs filed exceptions to part of the findings 
and to all the adverse rulings of the referee. 
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When the cause came on for hearing in the Superior Court on the 
plaintiffs’ exceptions, Judge Moore after reviewing the evidence and 
the record upheld all the referee’s findings of fact, but concluded that 
his conclusions of law should be modified. 

The judgment entered by Judge Moore contains a restatement in 
brief form of the material facts, followed by a statement of his conclu- 
sions as to the law of the case, fixing the rights of the parties. Among 
the facts found and stated are these: that in 1930 the devisees named 
in the Second and Third Items of the will caused the land to be par- 
titioned among them; that lot No. 5 containing 119.90 acres was allot- 
ted to Benjamin Harrell; that in 1933 he conveyed this lot to John T. 
Williams by deed purporting to convey same in fee simple with general 
warranties; that Williams later conveyed the lot to C. H. Henderson, 
Sr., by deed purporting to convey a fee simple title; and that Henderson 
thereafter conveyed the lot to T. O. Manning, subject to reservation 
of timber rights. The record discloses that T. O. Manning is not a 
party to the action. 

To the judgment as entered the plaintiffs and the defendant C. H. 
Henderson, Sr., excepted, and appealed. 


Peel & Peel and H. D. Hardison for plaintiffs, appellants and ap- 
pellees. | 

Henry C. Bourne for defendant C. H. Henderson, appellant, and 
defendants, appellees. 


JOHNSON, J. We are confronted at the outset with the question 
whether T. O. Manning is a necessary party to the action. 

In Gaither Corp. v. Skinner, 288 N.C. 254, 256, 77 S.E. 2d 659, the 
Court said, quoting from McIntosh, North Carolina Practice and Pro- 
cedure, Sec. 209, p. 184: ‘‘ ‘Necessary or indispensable parties are those 
whose interests are such that no decree can be rendered which will not 
affect them, and therefore the court cannot proceed until they are 
brought in. Proper parties are those whose interests may be affected 
by a decree, but the court can proceed to adjudicate the rights of others 
without necessarily affecting them, and whether they shall be brought 
in or not is within the discretion of the Court.’ ” 

In Assurance Society v. Basnight, 234 N.C. 347, 352, 67 S.E. 2d 390, 
it is said: “The term ‘necessary parties’ embraces all persons who have 
or claim material interests in the subject matter of a controversy, 
which interests will be directly affected by an adjudication of the con- 
troversy. .. . A sound criterion for deciding whether particular per- 
sons must be joined in litigation between others appears in this defini- 
tion: Necessary parties are those persons who have rights which must 
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be ascertained and settled before the rights of the parties to the suit 
can be determined.” 

In Garrett v. Rose, 236 N.C. 299, 307, 72 S.E. 2d 843, it is said: “A 
person is a necessary party to an action when he is so vitally interested 
in the controversy involved in the action that a valid judgment cannot 
be rendered in the action completely and finally determining the con- 
troversy without his presence as a party.” 

When the facts here are tested by the foregoing principles, it is mani- 
fest that T. O. Manning is a necessary party to the action. He pur- 
chased Benjamin Harrell’s share of the land and now holds a deed pur- 
porting to convey a fee simple estate. His interest is such that no 
decree can be entered construing the will and settling the rights of the 
parties without affecting his interest and claim in the land. 

We have given consideration to the fact that the case was brought 
under the Declaratory Judgment Act. G.S. 1-256 to 1-267. The Act 
has this provision respecting the joinder of parties (G.S. 1-260): ‘When 
declaratory relief is sought, all persons shall be made parties who have 
or claim any interest which would be affected by the declaration, and 
no declaration shall prejudice the rights of persons not parties to the 
proceedings.” 

Does this section liberalize the practice in cases brought under the 
Declaratory Judgment Act? In short, does it mean that the provision 
requiring that “all persons shall be made parties who have or claim an 
interest which would be affected by the declaration” is not mandatory 
in view of the further provision that “no declaration shall prejudice the 
rights of persons not parties to the proceedings”’? 

Regardless of how this may be, and conceding without deciding that 
the practice as to parties may be somewhat liberalized under the 
Declaratory Judgment Act, nevertheless where it appears, as here, in a 
case involving the construction of a will that the absence of a necessary 
party prevents the entry of a judgment finally settling and determining 
the question of interpretation, we think the court should refuse to deal 
with the merits of the case until the absent person is brought in as a 
party to the action. See 16 Am. Jur., Declaratory Judgments, Sec. 55; 
Annotation: 87 A.L.R. 1205, 1244. For oversight in this respect the 
case will be remanded to the trial court with direction that T. O. Man- 
ning be brought in as a party. This accords with the procedure fol- 
lowed in our recent decision in Peel v. Moore, 244 N.C. 512, 94 S.E. 2d 
491, where, as here, the defect of parties was not formally raised in the 
court below. See also Wagoner v. Saintsing, 184 N.C. 362, 114 S.E. 
313; Brinson v. McCotter, 181 N.C. 482, 106 S.E. 215; Waters v. Boyd, 
179 N.C. 180, 102 S.E. 196; Thomas v. Reavis, 196 N.C. 254, 145 S.E. 
226. Cf. Hine v. Blumenthal, 239 N.C. 537, 80 8.E. 2d 458; 39 Am. Jur., 
Parties, Sec. 111. 
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The defendant appellant claims in his brief that the five children of 
Hattie Harrell Butler and the two adopted children of Tom Edmondson 
have or may claim interests which will be affected by final decree con- 
struing the Henry Harrell will. We express no opinion as to these 
questions, raised for the first time in this Court. It suffices for us to 
remand the case for fatal defect resulting from the failure to join T. O. 
Manning as a party. When the case goes back to the trial court these 
additional questions respecting joinder of parties, and any other ques- 
tions which any of the parties may deem relevant for consideration by 
the court, may be raised and determined. 

The case is remanded for such further proceedings as the law directs 
and the rights of the parties require. 

Remanded. 


LUCILLE TYER vy. ASHLEY G. LEGGETT. 
(Filed 25 September, 1957.) 


1. Libel and Slander § 10: Pleadings § 28—- 


Motion for judgment on the pleadings in an action for slander may not 
be entered when the answer denies each allegation of that cause of action 
except as admitted in the further answer and defense, and such further 
answer and defense, although containing purely evidentiary matter, never- 
theless does not admit the crucial allegations of the complaint or merely 
plead matter in mitigation or justification. 


2. Libel and Slander §§ 5, 138—— 


In order to recover for slander plaintiff must allege and prove publica- 
tion, and in an action for separate slanders, proof of a mere possibility 
that someone might have overheard the conversation between plaintiff and 
defendant constituting the basis of one of the slanders is insufficient, and 
the court correctly excludes those particular words in submitting the case 
to the jury. 


APPEAL by plaintiff from Bone, J., February Term 1957 of BEAuFortT. 

This action was instituted to recover compensatory and punitive 
damages from the defendant for an alleged assault in the first cause of 
action and for slander in the second cause of action. 

The plaintiff had, for a number of years prior to 15 atone: 1955, 
been in the employ of the defendant, who operated a dry cleaning plant 
in the Town of Washington, North Carolina. On 15 October 1955, 
about 10:30 a.m., plaintiff was refused a raise in pay by the defendant 
and she accordingly, in her capacity of bookkeeper, paid herself off. 
She took the money from the cash register and put a slip of paper 
therein showing the amount of money she had taken. She then, accord- 
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ing to her testimony, returned to the office and said, ‘““Mr. Leggett, I am 
quitting and I have paid myself off.” He said, “You are quitting now. 
You paid yourself off, didn’t you?” She said, “Yes.” Mr. Leggett said, 
“That is what I call stealing.” 

The testimony of defendant with respect to his use of the word 
“stealing” was as follows: “As we met right in the center of the office, 
Lucille said, ‘Mr. Leggett, I am quitting, I have paid myself off.’ At 
that time I noticed she had a pay envelope like the ones we use regu- 
larly to pay off and she also had some paper money in her hand, I don’t 
know how much... . I felt that she had paid herself off through the 
day and I asked her, ‘You mean that you are paying yourself off now 
without finishing the payroll.’ She says, ‘Yes.’ I said, ‘Lucille, under 
those conditions, if you are paying yourself off through the day and not 
going to finish the day, that is the same thing as stealing.’ She said, 
‘Don’t you think I am worth a little something extra for the extra work 
I have given you.’ I made no reply.” No one was in the office during 
this conversation except the plaintiff and the defendant. 

The plaintiff testified that the defendant spoke in a loud tone of 
voice. A portion of the office was enclosed by a counter, four or five 
feet high. Plaintiff testified that machinery in the laundry made a lot 
of noise; that there were some customers along with some employees in 
other parts of the establishment but she did not know who they were. 

Later, the plaintiff went to the cold storage vault in the basement of 
the building and got out some of her clothes. When the defendant saw 
her leaving the vault, he inquired as to what she was going to do with 
the clothes. She informed the defendant that they belonged to her and 
that she was going to take them home. Defendant told her she owed 
him $35.00 for money she had taken in May 1955 and that she had to 
pay him before she took the clothing. She admitted taking the money 
from a cash box in the vault and said she had left her signed receipt 
therefor; that the defendant had authorized her to borrow money from 
the cash drawer any time she needed money and he was absent. De- 
fendant denied he had given the plaintiff any such authority. The plain- 
tiff promised to pay the $35.00 but refused to leave the clothes with the 
defendant until she had done so. The defendant and an employee of the 
defendant took the clothes from her by force. Plaintiff went home and 
returned with her mother. She offered testimony to the effect that the 
defendant, in the presence of her mother and another employee of the 
defendant, charged her with stealing the $35.00 she took from the cash 
box in May 1955. The defendant denied that he made any such accu- 
sation. 

On the first cause of action the jury returned a verdict in favor of 
plaintiff on the assault issue and awarded compensatory damages, but 
denied any recovery on the issue of punitive damages. 
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On the second cause of action the jury answered the first issue in 
favor of the defendant. 
Plaintiff appeals, assigning error. 


LeRoy Scott and John A. Wilkinson for appellant. 
Junius D. Grimes, Jr., and W. B. Carter for appellee. 


Denny, J. There is no appeal from the verdict and judgment in the 
first cause of action. 

The plaintiff insists that her motion for judgment on the pleadings 
in the second cause of action should have been allowed. She contends 
the answer is evasive and that it is impossible to determine which alle- 
gations in the complaint are admitted and which are denied, and, as a 
consequence, she was entitled to judgment in the court below for want 
of an answer. 

It appears from the record that before the introduction of any evi- 
dence in the trial below, the plaintiff moved to strike the defendant’s 
answer as to the second cause of action and for judgment on the plead- 
ings. The motion was overruled and an exception noted. However, no 
exception to the failure to strike has been preserved. The assignment 
of error based on the ruling is directed only to the refusal of the court 
to render judgment on the pleadings. 

The answer admitted or denied the allegations of the complaint in 
the first cause of action except as to paragraph three in which, and in 
the answer to each and every paragraph in the second cause of action, 
there is a denial, “except that part thereof which may be admitted in 
the further answer and defense.” 

The further answer and defense was not stated separately as to the 
first and second causes of action, but consists of the defendant’s version 
of what occurred in connection with the matters and things alleged in 
both causes of action. It contains to a large extent purely evidentiary 
matter that might have been stricken. However, in our opinion, the 
answer is not so evasive and indefinite that it fails to deny the pertinent 
allegations of the complaint, and we so hold. Neither do we construe 
the further answer and defense to plead mitigation or justification of 
the alleged slanderous words set forth in the second cause of action, as 
contended by the plaintiff. This assignment of error is overruled. 


In the second cause of action the plaintiff alleges two statements or 
sets of words which she contends were slanderous, but which were not 
uttered during the same conversation. Therefore, each set of words 
should have been pleaded in separate causes of action. The failure to 
do so, however, did not, in our view of this case, prejudice the rights 
of the parties. Cf. Elmore v. R. R., 189 N.C. 658, 127 8.E. 710. More- 
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over, the plaintiff is not in a position to complain about the form of her 
own pleadings. 

The words which she alleges charged her with stealing in connection 
with paying herself off, were not submitted to the jury. On the first 
issue in the second cause of action, the court instructed the Jury as 
follows: ‘There are two sets of words referred to in the complaint. 
One set is as follows: ‘That is what I call stealing, paying yourself off 
when you have not earned the money.’ But, gentlemen, because of the 
evidence in this case, I instruct you that the issue is not referring to 
those words, for this reason. There is no evidence showing that those 
words were spoken in the presence and hearing of any person other than 
the plaintiff and the defendant.” To this portion of the charge there 
is no exception. The appellant does except, however, to that portion 
of the charge which was given immediately thereafter, to wit: ‘There 
was some evidence to the effect that there were employees working in 
there and other folks in there but there is no evidence from which it 
could be said that anybody else heard those words. And, therefore, I 
instruct you that as to that incident, that alleged incident and those 
alleged words, that would not be sufficient, the evidence is not sufficient 
to support the cause of action for slander, based upon the utterance of 
those words.” 

We have carefully reviewed the evidence bearing on the question 
as to whether or not there was any publication of the accusation alleg- 
edly made against the plaintiff by the defendant in the conversation 
between them which took place in the office of the defendant immedi- 
ately after the plaintiff paid herself off. In our opinion, the evidence 
with respect to publication is not sufficient to support a finding that 
anyone other than the plaintiff and the defendant heard the conversa- 
tion. A mere possibility that someone might have heard the alleged 
conversation is not enough. Wright v. Credit Co., 212 N.C. 87, 192 
S.E. 844; McKeel v. Latham, 202 N.C. 318, 163 S.E. 747. There must 
be competent evidence from which the jury might find that there was a 
publication of the alleged slanderous words before the plaintiff is 
entitled to go to the jury on the issue as to defamation and publication. 
33 Am. Jur., Libel and Slander, section 90, page 103; 53 C.J.S., Libel 
and Slander, section 79, page 127; Hedgepeth v. Coleman, 183 N.C. 
309, 111 S.E. 517, 24 A.L.R. 232; McKeel v. Latham, supra; Alley v. 
Long, 209 N.C, 245, 183 8.E. 294; Wright v. Credit Co., supra; Satter- 
field v. McLellan Stores, 215 N.C. 582, 2 S.E. 2d 709; Taylor v. Bakery, 
234 N.C. 660, 68 S.E. 2d 313. Hence, the action of the court below in 
refusing to submit to the jury the excluded set of words as a cause of 
action will be upheld. 

The slanderous words as set out in the second cause of action, to the 
effect that the defendant, in the presence of plaintiff’s mother and 
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another employee of defendant, said to the plaintiff, “You stole $35.00 
of my money,” were submitted to the jury upon an appropriate charge 
in substantial accord with our decisions, and the exceptions thereto are 
without merit. 

We have examined the remaining exceptions and assignments of error, 
and, in our opinion, no prejudicial error has been made to appear that 
would justify disturbing the result of the trial below. 

No error. 


STATE vy. OTIS RAYMOND BLACKWELL. 
(Filed 25 September, 1957.) 


1. Indictment and Warrant § 64— 


A warrant of arrest of a defendant on a charge of crime may be issued 
only by an officer authorized by law to do So. 


2. Statutes § 16— 


An act purporting to amend a section of an act is a nullity when the 
section sought to be amended has been expressly repealed by an intervening 
Statute. 


8. Indictment and Warrant § 614— 


Chapter 703, Session Laws of 1949, purporting to authorize police ser- 
geants of the City of High Point to issue warrants of arrest is an act 
amending Chapter 359, section 27(5), Public Laws of 1909, which section 
was expressly repealed by Chapter 569, section 33, Public Laws of 1918, and 
therefore the act of 1949 is a nullity and cannot authorize the issuance of 
a warrant of arrest by a police sergeant of this City. 


4, Appeal and Error § 1: Criminal Law § 189-— 


The constitutionality of a statute will not be considered and determined 
by the Supreme Court as a hypothetical question, but constitutional ques- 
tions will be decided only when properly presented, and even then will not 
be determined if there is also present some other ground upon which the 
case may be disposed of. 


5. Same— 


The question for decision on appeal is whether the ruling of the court 
below is correct and not whether the reason given by the lower court for its 
judgment is sound or tenable, and therefore where judgment quashing the 
warrant is correct, the judgment will be affirmed, and wrong or insufficient 
or superfluous reasons assigned by the lower court for its decision will be 
treated as surplusage. 


APPEAL by the State of North Carolina from Rousseau, J., at 21 Jan- 
uary, 1957, Criminal Term of Guitrorp (High Point Division). 


N. C.] FALL TERM, 1957. 643 


STATE Vv. BLACKWELL. 


The defendant was charged in a warrant with reckless driving (GS. 
20-140), and was tried in the Municipal Court of the City of High 
Point. From a verdict of guilty and prison sentence imposed, he ap- 
pealed to the Superior Court. Before pleading to the merits of the case, 
the defendant moved both in the Municipal Court and in the Superior 
Court to quash the warrant, on the ground that Chapter 703, Session 
Laws of 1949, under which the warrant was issued by a police sergeant 
of the City of High Point, is unconstitutional. The motion was over- 
ruled in the Municipal Court but was granted in the Superior Court. 
From judgment entered quashing the warrant and adjudging the statute 
unconstitutional, the State of North Carolina appeals. 


Attorney-General Patton and Assistant Attorney General Love for 
the State. 
Harriss H. Jarrell and Sim A. DeLapp for defendant, appellee. 


JOHNSON, J. It is elemental that a warrant of arrest may be issued 
only by an officer authorized by law to do so. S. v. McGowan, 243 N.C. 
431, 90 S.E. 2d 708; 22 C.J.S., Criminal Law, Sec. 318, p. 470. 

The power to issue warrants is conferred generally upon certain desig- 
nated judicial officers and other persons by G.S. 15-18. Other judicial 
officers are authorized to issue warrants by G.S. 7-198. The foregoing 
statutes do not confer upon police sergeants the power to issue warrants. 

In the case at hand the State contends that the police sergeant who 
issued the warrant was specifically authorized to do so by C. 703, 8.L. 
1949. This act is an amendatory act purporting to amend the charter 
of the City of High Point (C. 395, P.L. 1909) so as to authorize police 
sergeants to issue warrants returnable before the Recorder’s Court of 
the City of High Point. Our examination of the pertinent statutes dis- 
closes that the amendatory act of 1949 does not confer such authority 
upon police sergeants. These are the relevant facts: By the terms of 
C. 395, P.L. 1909, a new charter was granted the City of High Point. 
Section 27, subsection 5, of this act, created a Recorder’s Court. How- 
ever, the section of the act of 1909 which created the Recorder’s Court 
was expressly repealed by C. 569, s. 33, P.L. 1913.. And the present 
Municipal Court of the City of High Point was established by this 
repealing act. The act of 1913 which established the present court does 
not purport to confer on police sergeants power to issue warrants of 
arrest. It thus appears that the amendatory act of 1949, on which the 
State relies as authority for the issuance of warrants by police sergeants, 
purportedly amends a statute which had been repealed. Thus the 
amendatory act of 1949 is a nullity. This is so for the reason that 
where, as here, an entire independent section of a statute is wiped out 
of existence by repeal, there is nothing to amend. It is as though the 
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statute, or section, had never been enacted. Lampkin v. Pike, 115 Ga. 
827, 42 S.E. 213; Pindell v. State, 196 Ind, 175, 147 N.E. 711; Tiger 
Creek Bus Line v. Tiger Creek Transp. Ass’n., 187 Tenn. 654, 216 S.W. 
2d 348. 

Since the act of 1949 was ineffectual and failed to confer on the desk 
sergeant authority to issue warrants, the warrant on which the defend- 
ant was arrested and tried is a nullity, and we so hold. Consequently, 
the constitutional question discussed in the briefs and debated upon the 
argument is not presented for decision. The constitutionality of a 
statute will not be considered and determined by the Court as a hypo- 
thetical question. S. v. Muse, 219 N.C. 226, 13 S.E. 2d 229. Nor will 
the Court anticipate a question of constitutional law before the neces- 
sity of deciding it arises. S. v. Trantham, 230 N.C. 641, 55 S.E. 2d 198. 
Moreover, a constitutional question will not be passed on even when 
properly presented if there is also present some other ground upon 
which the case may be decided. S. v. Jones, 242 N.C. 563, 89 S.E. 2d 
129; S. v. Lueders, 214 N.C. 558, 200 S.E. 22. 

The ruling of the court below in allowing the motion to quash will be 
upheld. The court reached the right decision. The reason assigned by 
the court, namely, that the act of 1949 was unconstitutional, will be 
treated as surplusage. The rule is that a correct decision of a lower 
court will not be disturbed because a wrong or insufficient or superfluous 
reason 1s assigned. Temple v. Temple, ante, 334, 98 S.E. 2d 314. The 
question for review and decision in this Court is whether the ruling of 
the court below was correct, and not whether the reason given therefor 
is sound or tenable. Hayes v. Wilmington, 243 N.C. 525, 539, 91 S.E. 
2d 673, 684. 

Modified and affirmed. 


STATE v. SAM E. DOW. 


(Filed 25 September, 1957.) 
Criminal Law § 120— 


Where the record does not affirmatively establish that each juror as- 
sented to the verdict entered upon the poll of the jury upon motion of 
defendant, a new trial must be awarded. 


AppraL by defendant from Rudisill, J., April 1957 Term of Gaston. 

Defendant was tried on bill charging an assault with a deadly weapon 
with intent to kill inflicting a serious injury. The jury returned a ver- 
dict of guilty of an assault with a deadly weapon inflicting serious 
injury. The record shows: 
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“Mr, Dolley: Your Honor, I would like to move to have the jury 
polled, please. | 

“Judge: Allright. Stand up. Call the roll of the jurors, Mr. Clerk. 

“Clerk: Garland W. Stroup. 

“Judge: Stand up, Mr. Stroup. Have you agreed on your verdict 
in this case, Mr. Juror? 

“Mr. Stroup: (Indicated in the affirmative.) 

“Judge: What is your verdict as to the defendant, Sam E. Dow? 

“Mr. Stroup: Same as stated. 

“Judge: Guilty of assault with a deadly weapon inflicting serious 
injury? 

“Mr. Stroup: Yes, sir. 

“Judge: That your verdict? 

“Mr. Stroup: Yes, sir. 

“Judge: All right, sir. 

“Clerk: R. W. Ervin. 

“Judge: Mr. Ervin, what is your verdict in the Sam E. Dow case? 

“Mr. Ervin: Guilty of assault inflicting serious injury. 

“Judge: Assault with a deadly weapon inflicting serious injury. Is 
that your verdict then, Mr. Juror? 

“Mr. Ervin: Yes, sir. 

“Clerk: John Helms, 

“Judge: Mr. Helms, what is your verdict in the Sam E. Dow case? 

“Mr. Helms: 

“Judge: That is your verdict? All right, sir. 

“Clerk: C.J. Costner, Jr. 

“Judge: What is your verdict? 

“Mr. Costner: 

“Judge: That is your verdict? 

“Clerk: Russell Costner. 

“Judge: 

“Mr. Costner: 

“Judge: ... inflicting serious injury? 

“Clerk: William L. Baker. 

“Judge: And your verdict: 

“Mr. Baker: 

“Clerk: Carl M. Carpenter. 

“Mr. Carpenter: 

“Judge: Assault with a deadly weapon inflicting serious injury. Is 
that your verdict against Sam E. Dow? | 

“Mr. Carpenter: (Indicated in the affirmative.) 

“Clerk: Clarence Bumgardner. 

“Mr. Bumgardner: 
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“Judge: That is your verdict? 

“Clerk: James A. Bridges. 

“Mr. Bridges: 

“Judge: ... inflicting serious injury. Is that your verdict? 

“Mr. Bridges: (Indicated in the affirmative.) 

“Judge: All right. 

“Clerk: Lee Roy Toomey. 

“Mr. Toomey: 

“Judge: That is your verdict? 

“Clerk: N.C. Hammack. 

“Judge: That is your verdict? 

“Clerk: John D. Rhyne. 

“Mr. Rhyne: Assault with a deadly weapon inflicting serious injury.” 

Thereupon the jury was discharged and thereafter sentence was im- 
posed and defendant appealed. 


Attorney-General Patton and Assistant Attorney-General Love for 
the State. 
Steve Dolley, Jr., and Ernest R. Warren for defendant appellant. 


Per Curiam. Our Constitution provides: “No person shall be con- 
victed of any crime but by the unanimous verdict of good and lawful 
persons in open court.” Art. I, sec. 13. 

When requested in apt time, a party is entitled to have the Jury 
polled; that is, an inquiry directed to each Juror in order to ascertain 
his assent to the announced verdict. When so polled and the verdict 
is challenged, the record must affirmatively establish that each juror 
assented to the verdict entered. S. v. Cephus, 241 N.C. 562, 86 S.E. 2d 
70; S. v. Boger, 202 N.C. 702, 163 S.E. 877; Orl Co. v. Moore, 202 N.C. 
708, 163 S.E. 879; Lipscomb v. Coz, 195 N.C. 502, 142 S.E. 779. The 
verdict now challenged does not, on the record, meet the test. 

New trial. 


STATE v. SARAH BELL. 
(Filed 25 September, 1957.) 


APPEAL by defendant from Bundy, J., May, 1957 Term, BERTIE 
Superior Court. 

Criminal prosecution first tried in the Recorder’s Court of Bertie 
County upon a warrant which charged the defendant with three sepa- 
rate violations of the liquor laws: (1) Possession; (2) possession for 
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the purpose of sale; and (3) sale. From a verdict of guilty and sen- 
tence, she appealed to the Superior Court. Upon a trial de novo there 
she was convicted by the jury and from the judgment imposed, ap- 
pealed to this Court, assigning as error (1) the admission of evidence 
over her objection, (2) the refusal of the court to direct a verdict of 
not guilty, and (3) the failure of the trial judge to apply the law to 
the evidence. 


George B. Patton, Attorney General, and T. W. Bruton, Assistant 
Attorney General, for the State. 
John R. Jenkins, Jr., for defendant, appellant. 


Per Curiam. Two officers testified they were doing undercover work 
for the North Carolina Alcoholic Beverage Control Board. They went 
to the defendant’s home at about 10:30 p.m. on February 16, 1957, 
where a number of people were then gathered, some of whom were 
drinking. The defendant sold the officers a pint of nontaxpaid whisky 
for which they paid her $2.00. 

The defendant testified she was not at home on the night of February 
16, did not see the officers on that occasion, and had never sold them 
any liquor. Her husband and other witnesses testified she was not at 
her home on the date charged. Both the defendant and her husband 
admitted to previous convictions for violation of the liquor laws. 

The issue was simple. The evidence was in conflict. The jury ac- 
cepted the State’s version. The court’s charge covered all essential 
aspects of the case. The punishment imposed was within the limits 
permitted under the law. No reason appears why the result should be 
disturbed. 

No error. 


T. A. RAMSEY, a TAXPAYER OF CLEVELAND COUNTY, ON BEHALF OF HIMSELF 
AND ALL OTHER TAXPAYERS OF CLEVELAND County, v. F. L. ROLLINS, 
CHAIRMAN; KNOX SARRATT, JOHN D. WHITE, H. B. BUMGARDNER, 
AND M. A. SPANGLER, SR., Mempers, BOARD OF COMMISSIONERS 
FOR CLEVELAND COUNTY, NORTH CAROLINA. 


(Filed 9 October, 1957.) 


1. Appeal and Error § 21— 


Upon a sole exception to the signing of the judgment it will be presumed 
that the facts found by the lower court are supported by competent evi- 
dence, and the findings are binding on appeal. 


2. Counties § 1— 


Counties are agencies of the State and are subject to almost unlimited 
legislative contro] within constitutional limitations. 
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3. Taxation § 5— 


A county may levy taxes for public purposes only. Constitution of North 
Carolina, Art. V, sec. 3. 


4. Taxation § 4— 


No county or municipal corporation may levy a tax except for a neces- 
Sary expense without the approval of its qualified voters. Constitution of 
North Carolina, Art. VII, sec. 7. 


5. Counties 8 2— 


Ch. 266, Session Laws of 1957, conferring on counties the power to con- 
struct and maintain water and sewer systems, is constitutional and valid, 
and the fact that the statute requires that bonds for the construction of 
such systems by a county be approved by its qualified voters, notwithstand- 
ing that such purpose is a public one, does not impair the constitutionality 
of the grant of such power. 


The fact that the construction of a water and sewer system by a county 
may not benefit some sections of the county or all of its inhabitants equally 
does not render the tax levied to pay the bonds issued for such purpose 
unconstitutional as a deprivation of property without due process of law 
or as a denial of the equal application of law, since the requirement of 
uniformity and equality of burden in taxation relates to the imposition of 
a tax and not to the distribution of the proceeds. Constitution of North 
Carolina, Art. I, secs. 5 and 17; Fourteenth Amendment to the Constitution 
of the United States. 


APPEAL by plaintiff from Froneberger, J., in Chambers, at Shelby, 
North Carolina, 22 August 1957. From CLEVELAND. 

This is a civil action brought by a taxpayer of Cleveland County in 
which, as plaintiff, he seeks to restrain the Board of Commissioners of 
said County (hereinafter called Board of Commissioners) from issuing 
and selling bonds in the amount of $310,000 for the purpose of con- 
structing a water distribution system, and the issuance and sale of 
bonds in the amount of $105,000 for the purpose of constructing a sewer 
system, pursuant to the provisions of the County Finance Act as set 
out in Article 9 of Chapter 153 of the General Statutes of North Caro- 
lina, as amended by Chapter 266 of the Session Laws of 1957. 

A special bond election was duly called, to be held on 28 September 
1957, and the plaintiff, in the court below, also sought to restrain the 
holding of the election. 

The plaintiff alleges that Chapter 266 of the Session Laws of 1957 
is unconstitutional and invalid for that: (a) it authorizes bonds for 
the construction of water and sewer systems, and that these are not 
proper county purposes; (b) the statute violates Article I, Section 17, 
of the Constitution of North Carolina, by depriving persons in Cleve- 
land County of their property without due process of law; (c) the 
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statute violates the equal protection of the law clause of the Fourteenth 
Amendment to the Constitution of the United States, and Article I, 
Section 5, of the Constitution of North Carolina; (d) the statute is . 
invalid on its face because it authorizes a bond issue for purposes other 
than a public purpose; and (e) the statute is unconstitutional on its 
face. 

The Board of Commissioners, in its answer, admitted its intention 
to issue the bonds described herein and for the purposes set out in the 
complaint, and denied the allegations of the complaint to the effect that 
it is without legal authority to do so. It alleges further that there are 
areas in Cleveland County without proper water and sewer service; 
that such condition is jeopardizing the health, safety, and welfare of 
its inhabitants. 

The parties waived a jury trial and agreed that his Honor should 
hear the matter in Chambers and make his findings of fact and conclu- 
sions of law based on the pleadings and any other evidence that might 
be offered. 

The court made the following findings of fact: 

“1. That certain rural areas in Cleveland County are at the present 
time without proper water and sewer service. 

“2. That the lack of proper water and sewer service is jeopardizing 
the health, safety, and welfare of the County and its inhabitants. 

“3. That it would be to the public interest for Cleveland County to 
provide the necessary water and sewer facilities. 

“4, That in 1957 the Genera] Assembly of North Carolina in regular 
session passed House Bill No. 462 entitled: ‘An Act AMENDING THE 
County Finance Act To AUTHORIZE THE ISSUANCE OF Bonpbs By CouN- 
TIES FOR WATER SYSTEMS AND SANITARY SEWER SYSTEMS AND FIXING 
THE MAxImMuM Maturities or SucH Bonps anD AMENDING SECTION 
153-9 OF THE GENERAL STATUTES TO AUTHORIZE COUNTIES TO ACQUIRE, 
ConsTRUCT, OPERATE, LEASE AND Dispose oF WATER SYSTEMS AND SANI- 
TARY SEWER SYSTEMS AND TO CONTRACT FOR THE OPERATION AND LEASE 
or SucH SYSTEMS AND FOR A SUPPLY OF WATER AND THE DISPOSAL OF 
SEWAGE.’ 

“5, That since the passage of the said 1957 Act by the General 
Assembly of North Carolina the defendants, as the Board of Commis- 
sioners, have acted in reliance on it, in reliance on Section 153-9 as 
amended of the General Statutes of North Carolina, and in reliance 
on the County Finance Act, as amended (GS. 153-69, et seqg.), and have 
set out to determine the will of the people concerning the issuance of 
bonds for the purpose of providing proper water and sewer facilities for 
certain areas of Cleveland County. 

“6. That all of the actions of the said Board of Commissioners lead- 
ing up to the final passage of an order authorizing $310,000 Water 
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Bonds and an order authorizing $105,000 Sanitary Sewer Bonds, and 
all of their actions in calling for an election on September 28, 1957, to 
determine the will of the qualified voters of the County regarding the 
issuance and sale of such bonds have been in accordance with the Gen- 
eral Statutes of North Carolina. 

“7, That there are no controverted issues of fact in this case and 
the only issues are issues of law.” 

From the foregoing findings of fact, the court concluded as a matter 
of law: (1) That the construction of the proposed waterworks and 
sewer systems is a proper county purpose. (2) That the issuance of 
bonds for the construction of the aforesaid systems would not deprive 
the citizens of Cleveland County of their property without due process 
of law or deprive them of the equal protection of the law. (3) That 
the authority pursuant to which the Board of Commissioners is acting 
does not violate Section 5 or Section 17 of Article I of the Constitution 
of North Carolina or the Fourteenth Amendment to the Constitution of 
the United States. (4) That Chapter 266 of the 1957 Session Laws of 
North Carolina authorizes the issuance of bonds for purposes which 
are public purposes. That the aforesaid amendment to the County 
Finance Act is valid and constitutional on its face. Whereupon, judg- 
ment was entered denying the plaintiff’s prayer for an injunction to 
restrain the Board of Commissioners from holding the proposed bond 
election and issuing the proposed water and sewer bonds, dismissing 
the action, and directing that the plaintiff pay the costs to be taxed 
by the Clerk. 

The plaintiff appeals, assigning error. 


L. T. Hamrick for plaintiff appellant. 
C.C. Horn, J. A. West, and A. A. Powell for defendant appellees. 


Attorney-General Patton and Assistant Attorney-General Moody, 
Amicus Curiae. 


Denny, J. The bond election sought to be restrained was held on 
Saturday, 28 September 1957, and the election returns have been can- 
vassed and the official results thereof announced. The results of the 
election have been duly certified and filed with this Court, which show 
that the voters of Cleveland County voted overwhelmingly in favor 
of issuing the proposed bonds. Since no question has been raised with 
respect to the procedure in authorizing the issuance of the bonds, or in 
the calling of the bond election, the question as to whether the defend- 
ants should have been restrained from holding the election has now 
become academic or moot. Archer v. Cline, ante, 545, 98 S.E. 2d 889. 
Consequently, the validity of these bond issues depends upon whether 


N.C] FALL TERM, 1957. 651 


RAMSEY Vv. COMRS. OF CLEVELAND. 


or not the plaintiff is successful in his attack upon the constitutionality 
of Chapter 266 of the Session Laws of 1957. 

The plaintiff has but one assignment of error and that is based on 
his exception to the signing of the judgment. Therefore, the facts 
found by the court below are presumed to be supported by competent 
evidence and are binding on appeal. Goldsboro v. R. R., ante, 101, 
97 S.E. 2d 486. 

We think the attack on the constitutionality of the above Act may 
be resolved by determining whether or not the General Assembly may 
grant to a county the authority to issue bonds for the construction of 
water and sewer systems, when the voters of the county have approved 
the issuance thereof. 

Counties are agencies of the State, and in the exercise of ordinary 
governmental functions, unless directed or restrained by a constitu- 
tional provision or provisions, are, for all practical purposes, subject to 
the unlimited control of the Legislature. Day v. Commissioners, 191 
N.C. 780, 1383 S.E. 164; S. v. Jennette, 190 N.C. 96, 129 S.E. 184; Com- 
missioners v. Commissioners, 157 N.C. 514, 73 S.E. 195; Dare County 
v. Currituck County, 95 N.C. 189. 

In the last cited case, this Court, in considering the creation, powers 
and functions of counties, said: “They are instrumentalities of the 
State government, and subject to its legislative control; they possess 
such corporate powers and delegated authority as the Legislature may 
deem fit to confer upon them, and such power and authority must be 
exercised in the way, and only for the purpose prescribed by legislative 
enactment; and moreover, they are always subject to legislative con- 
trol, and their powers may be abolished, enlarged, abridged, or modi- 
fied.” Bd. of Education v. Commissioners, 118 N.C. 379, 18 S.E. 661; 
Jones v. Commissioners, 143 N.C. 59, 55 S.E. 427; Trustees v. Webb, 
155 N.C. 379, 71 S.E. 520; Woodall v. Highway Commission, 176 N.C. 
377, 97 S.E. 226; Sparkman v. Commissioners, 187 N.C. 241, 121 S.E. 
531; O’Neal v. Wake County, 196 N.C. 184, 145 S.E. 28. 

A county may levy taxes for public purposes only. Article V, Section 
3, of the Constitution of North Carolina; Nash v. Tarboro, 227 N.C. 
283, 42 S.E. 2d 209. Also, in Article VII, Section 7, of our Constitution, 
it is provided: ‘No county, city, town, or other municipal corporation 
shall contract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same except for the 
necessary expenses thereof, unless approved by a majority of those 
who shall vote thereon in any election held for such purpose.” Article 
VII, Section 13, further provides: “The General Assembly shall have 
full power by statute to modify, change, or abrogate any and all of the 
provisions of this article, and substitute others in their place, except 
sections seven, nine and thirteen.” 
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The appellant seriously contends that the construction of the pro- 
posed water and sewer systems is not a proper county purpose and is 
not for a public purpose. We do not concur in this view. “In the 
absence of authority conferred by law, counties have no power to con- 
struct, operate, or maintain public improvements. The Legislature 
may, however, and at times does, confer on counties power to construct 
and operate public improvements, such as electric power plants, hos- 
pitals, sewer systems, and incinerators.” 20C.J.S., Counties, section 50, 
page 804. 

The Act under consideration clearly gives a county the power to 
“acquire, construct, reconstruct, extend, improve, operate, maintain, 
lease and dispose of water systems and sanitary sewer systems, to 
contract for the operation, maintenance and lease of such systems, and 
to contract for a supply of water and the disposal of sewage.” We 
know of no constitutional inhibition limiting the exercise of these 
powers. 

It is true that counties in this State have not heretofore constructed 
and maintained water and sewer systems for the simple reason our 
Legislature has not seen fit to grant them such powers until it enacted 
the statute under consideration. We have many congested areas in 
this State outside the corporate limits of our cities and towns, which 
have no access to water and sewer systems. The hazards to health in 
such areas may be as acute as they would be in municipalities if the 
municipalities did not make adequate provisions for water and sewer 
systems. Doubtless, the Legislature took into consideration the chang- 
ing conditions in our rural communities in giving the counties these 
additional powers, as well as the fact that many industrial plants and 
residential developments are being located in areas beyond the perim- 
eter of the service of any municipality or water or sewer district. 

Since the decision in Fawcett v. Mt. Airy, 184 N.C. 125, 45 8.E. 1029, 
63 L.R.A. 870, 101 Am. St. Rep. 825, decided in 1903, this Court has 
uniformly held that expenses incurred for the construction of water 
and light plants, as well as sewer systems, are for a public purpose and 
that the cost of such construction is a necessary expense. McKinney 
v. High Point, 237 N.C. 66, 74 S.E. 2d 440; Rhodes v, Asheville, 230 
N.C. 134, 52 S.E. 2d 371; Green v. Kitchin, 229 N.C. 450, 50 S.E. 2d 545; 
Williamson v. High Point, 213 N.C. 96, 195 S.E. 90; Power Co. v. Eliza- 
beth City, 188 N.C. 278, 124 S.E. 611; Reed v. Engineering Co., 188 
N.C. 39, 123 S.E. 479; Swindell v. Belhaven, 173 N.C, 1, 91 S.E. 369; 
Greensboro v. Scott, 1388 N.C, 181, 50 S.E. 589; Davis v. Fremont, 135 
N.C. 538, 47 S.E. 671. 

The mere fact that the General Assembly has now delegated the 
authority to counties to construct water and sewer systems, as well as 
to cities and towns, does not change the construction of such systems 
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from being for a public purpose. Neither does the limitation upon the 
counties, requiring that bonds for the construction thereof be approved 
by the voters in such county, impair the constitutionality of the grant 
of such power in any respect. 

The contention that Chapter 266 of the Session Laws of 1957 violates 
Article I, Section 17, of the Constitution of North Carolina, by depriv- 
ing persons of Cleveland County of their property without due process 
of law, and that the statute violates the equal protection clause of the 
Fourteenth Amendment to the Constitution of the United States, and 
Article I, Section 5, of the Constitution of North Carolina, is untenable. 
S. v. Bd. of Commissioners of Allen County, 124 Ohio St. 174, 177 N.E. 
271; S. v. Carney, 163 Ohio St. 159, 126 N.E. 2d 449; Keene v. Jefferson 
County, 135 Ala. 465, 33 So. 485; Welch v. Coglan, 126 Md. 1, 94 A. 
384; Thomas v. Gay, 169 U.S. 264, 42 L. Ed. 740; Nashville, C. & St. L. 
R. Co. v. Wallace, 288 U.S. 249, 77 L. Ed. 730. 

In Holton v. Commissioners of Mecklenburg County, 93 N.C. 430, a 
statute authorized a tax for public roads to be imposed upon all prop- 
erty in Mecklenburg County, and that no part of the tax be expended in 
the City of Charlotte for that purpose. The plaintiff, a taxpayer in 
Charlotte, contended the provision that no part of the tax should be 
expended in Charlotte was unequal and unjust. This Court said: “The 
Constitution does not prohibit such inequality. While it is very true 
that there must be equality and uniformity in imposing the burden of 
taxation upon property subject to it, so that each taxpayer shall pay 
the same proportionate tax on the same species of property taxed that 
every other taxpayer pays . . . this rule of equality does not apply to 
the distribution of the revenue arising from such taxation. ... The 
necessities, wants, purposes, and interests of government are such that 
it is practically impossible to distribute its revenues equally among 
those who pay taxes. Indeed, this cannot in most instances be approxi- 
mately done, not even to the localities from which most of it is taken. 
The State may, sometimes must, expend large sums of money in one 
section for proper and necessary purposes while it expends very little 
in another, when perhaps the greater part of the taxes were paid by 
taxpayers in the latter. This is an essential inequality, arising from 
the diversified and multiplied wants and necessities of government. Its 
very nature renders such inequality necessary. A constitutional pro- 
vision forbidding it would defeat, at all events greatly hinder, the pur- 
poses and aims of government.” 

In the case of Brown v. Commissioners, 100 N.C. 92, 5 S.E. 178, it is 
said: “The Legislature may direct how the ordinary county revenues 
shall be applied within the county for any lawful purpose.” 

Likewise, in Newell v. Green, 169 N.C. 462, 86 S.E. 291, this Court 
said: “. . . the provision of the Constitution requiring uniformity 
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applies to the levy of taxes and not to the distribution of the revenue 
derived therefrom.” This same principle was applied in Jamison v. 
Charlotte, 239 N.C. 682, 80 8.E. 2d 904. 

It is said in 20 C.J.S., Counties, section 261, page 1176, ‘The par- 
ticular provision for which the Legislature may authorize counties to 
issue bonds, and which in many cases have been held to do so either 
expressly or impliedly, include . . . construction of a sewage system 
although all persons in the county are not directly benefited .. .” 

In the ease of S. v. Bd. of Commissioners of Allen County, supra, the 
Commissioners had issued bonds to construct a sewer system outside a 
municipality in a sanitary district, and the general credit of the county 
had been pledged for the payment thereof in addition to certain assess- 
ments levied in the sanitary district, where the sewer system was con- 
structed. Certain citizens of the county resisted payment of the taxes 
levied for the payment of the principal and interest due on the bonds 
which remained unpaid after the assessments collected had been insuffi- 
cient to pay said indebtedness. The Supreme Court of Ohio said: ‘The 
county is the unit through which many of the important functions of 
the government are carried on... . The fact that there may be resi- 
dents in remote portions of Allen County who will receive no possible 
benefit from these improvements, and who are in no apparent danger 
from those contagions which are usually caused by pollution, cannot 
stand in the way of a general governmental policy declared by the 
Legislature in the interest of public health and public welfare... . The 
decisions of our own State, while not dealing with sewer systems out- 
side of municipalities, have frequently dealt with other improvements 
outside of municipalities, and the same principles must necessarily 
apply. The power to levy a general tax throughout the county is 
authorized by Section 7, Article X, of the Ohio Constitution, and is not 
dependent upon the receipt of direct benefit by the taxpayers of the 
county or equal distribution of the potential benefits in proportion to 
the burdens of the taxes levied. Cooley on Taxation (4th Ed.), section 
20...” See Welch v. Coglan, supra, in which the Court reached a 
similar conclusion where the facts were substantially the same. 

In S. v. Carney, supra, the Court said: “It is well established that 
county improvements may be authorized, constructed, and maintained 
by the county, although they may directly benefit only a part of the 
taxpayers of the county, and the fact that the cost of the construction 
and management of such improvements is borne by county taxes, does 
not contravene the rule of uniform taxation according to value con- 
tained in Section 2, Article XII of the Ohio Constitution.” 

The foregoing section of the Ohio Constitution provides that prop- 
erty shall be taxed by uniform rule according to value. 
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In the case of Keene v. Jefferson County, supra, the county had been 
made a sanitary district, but the area in which the proposed improve- 
ments were to be made constituted only a part of the county. At the 
same session of the Legislature, the county was authorized to issue its 
bonds to pay for the proposed improvements, and to levy a county-wide 
tax for the payment of interest on said bonds and to create a sinking 
fund for their redemption. The validity of the bonds as a county obli- 
gation was attacked on the ground that the proposed improvements 
were not such an enterprise as would be beneficial to all the people of 
the county. The Court said: “The Acts, if that were important, are 
not fairly subject to such objection.” 

In Thomas v. Gay, supra, the Court said: “It is no objection to a 
tax that the party required to pay it derives no benefit from the par- 
ticular burden; e.g., a tax for school purposes levied upon a manufac- 
turing plant. .. . In Cooley on Taxation, 16, the result of a wide 
examination of the cases is thus stated: ‘If it were practicable to do 
so, the taxes levied by any government ought to be apportioned among 
the people according to the benefit which each receives from the protec- 
tion the government affords him, but this is manifestly impossible.’ ” 

In this jurisdiction, we have heretofore held that the General Assem- 
bly has the authority to grant to a county the right to construct and 
operate an airport in its proprietary capacity. Rhodes v. Asheville, 
supra. 

In light of the provisions of our Constitution, and our decisions and 
cited authorities, we hold that the General Assembly may grant to a 
county the authority to issue bonds for the construction of water and 
sewer systems when “approved by a majority of those who shall vote 
thereon in any election held for such purpose.” We further hold that 
Chapter 266 of the 1957 Session Laws of North Carolina is constitu- 
tional, and the proposed bonds, when issued, will be valid obligations 
of Cleveland County. 

The judgment of the lower court is 

Affirmed. 


J. HARRY GURGANUS vy. GUARANTY BANK & TRUST COMPANY, ApDMIN- 
ISTRATOR OF THE ESTATE OF MARY GURGANUS, DEcEaseED. 


(Filed 9 October, 1957.) 


1. Appeal and Error § 19— 


Exceptions to the testimony of several witnesses as to declarations made 
by a particular person are properly grouped under one assignment of error 
when all the exceptions relate to the single question of law as to whether 
the testimony was incompetent as hearsay. 
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2. Evidence § 41— 


In an action on notes against the estate of the deceased maker, defended 
on the ground that intestate did not execute the notes, testimony of defend- 
ant’s witnesses as to declarations made by decedent in plaintiff’s absence 
to the effect that plaintiff was trying to borrow money from her, is incom- 
petent as hearsay, since the testimony is offered to prove as a fact matter 
recited in the declarations of a person not a witness, and the admission of 
such testimony over plaintiff’s objections is prejudicial for the reason that 
it tends to show that intestate was not indebted to plaintiff on promissory 
notes or otherwise. 


8. Evidence § 48a— 


The rule that testimony of a declaration accompanying an act may be 
competent to explain the legal effect of the act does not permit the intro- 
duction of testimony of a declaration to prove as a fact matters recited in 
the declaration in violation of the hearsay rule, nor does the rule apply 
when the declaration does not accompany the conduct sought to be ex- 
plained. 


4. Same-— 


Testimony of declarations of the maker of notes, made in the absence of 
the payee and subsequent to the execution of the notes, to the effect that 
she was not indebted to the payee, cannot be competent under the verbal 
act doctrine. 


5 Evidence § 27— 


The relevancy of evidence, as distinguished from its competency, is deter- 
mined in relation to the issues on which the case is tried. 


Appgau by plaintiff from Frizzelle, J., April Term, 1957, of Prrt. 

Civil action instituted 7 December, 1955, against the administrator 
d.b.n. of the estate of Mary Gurganus, plaintiff’s sister, who died in 
April, 1953, in which plaintiff seeks to recover a balance of $19,036.18, 
plus interest, on two promissory notes dated 5 August, 1946, bearing 
interest from date at 6% per annum, one for $13,286.18 and the other 
for $5,750.00. 

Plaintiff alleged that defendant’s intestate, for value, had executed 
and delivered to plaintiff the said two promissory notes, under seal, 
and that she had made payments on each note. 

Answering, defendant categorically denied plaintiff’s said allegations, 
and each and every part thereof. By way of further answer and de- 
fense, defendant alleged that the estate of its intestate was not indebted 
to plaintiff; and, as bars to plaintiff’s action, defendant pleaded desig- 
nated statutes of limitation and laches, 

Two issues were submitted to the jury. The first issue and the jury’s 
answer thereto were as follows: “Did Mary Gurganus execute and 
deliver the notes sued on? Answer: No.” The second issue, which 
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concerned the amount, if any, plaintiff was entitled to recover on said 
notes, was not reached. 

Judgment was entered for defendant in accordance with the verdict. 
Plaintiff excepted and appealed, assigning errors. 


John F. Crossley, Isaac C. Wright, and Sam B. Underwood, Jr., for 
plaintiff, appellant. 
James & Speight for defendant, appellee. 


Bossitt, J. The two papers sued on, purporting to be promissory 
notes as alleged, were offered by plaintiff and admitted in evidence. 
On each the name “Mary Gurganus” appears as maker, after her name 
the word “(Seal)” appears and under the caption ‘“Witness” the name 
“J. I. Gray” appears. On the back of each purported credit entries 
appear. 

It was admitted by plaintiff’s counsel “that the body of the notes, 
other than the signatures, as well as the alleged credits written on the 
back of the notes, are all in the handwriting of the plaintiff.” 

The first issue was directed solely to the alleged execution and deliv- 
ery of the notes by Mary Gurganus. The precise question to which 
conflicting evidence was directed was whether the name “Mary Gur- 
ganus” appearing as maker on each note was in fact written thereon 
by Mary Gurganus. 

On this appeal, there is no need to discuss the evidence in detail. 
Suffice to say, plaintiff’s evidence tended to show that the name “Mary 
Gurganus” on each note was in fact her genuine signature; and defend- 
ant’s evidence tended to show that her name on each note was not her 
genuine signature but was a tracing made from her signature to an 
agreement dated 20 April, 1925, between her and plaintiff. 

Plaintiff’s assignment of error, directed to the admission, over his 
objection, of the following testimony of witnesses offered by defendant, 
is well taken. 

S. Lloyd Tucker, who married Mary Gurganus’ niece, testified that 
Mary Gurganus visited his home quite frequently and discussed her 
affairs with him. He was permitted to testify that Mary Gurganus 
told him “that her brother Jim (plaintiff Harry Gurganus) would come 
down and try to borrow money and that he nearly worried her to 
death”; and further, that in 1946 Mary Gurganus stated to him that 
the plaintiff had tried to borrow money from her over a period of years. 

Carol Whichard, who tended Mary Gurganus’ farm from 1950 until 
her death, testified that on a certain occasion plaintiff came to the 
house looking for Mary Gurganus and left upon learning that she was 
not at home. He was permitted to testify that Mary Gurganus, when 
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told of plaintiff’s visit, said that ‘she was glad she didn’t see him be- 
cause all he ever came for (was) to borrow money from her.” 

B. F. Fleming, who was engaged in building a house for Mary Gur- 
ganus in 1934, testified that while this work was in progress plaintiff 
came to the job and talked with Mary Gurganus. Fleming did not 
testify as to what was said by either plaintiff or Mary Gurganus in 
their conversation. His testimony as to what occurred after plaintiff 
left was as follows: “I happened to be working alone that afternoon 
and Miss Mary came out to where I was working and said to me, ‘Well, 
I finally got rid of him’; that’s the way she expressed herself. She sazd, 
‘I guess you know what he came for,’ and I said, no, and she sazd, ‘Well, 
he never comes but what he wants to borrow money,’ and she said they 
told him she had the money and he wanted to borrow $500. She said 
she had the money but she was saving it to rebuild the house.” (Italics 
added.} 

Plaintiff’s exceptions to the admission of the foregoing testimony 
were properly grouped under one assignment of error. All relate to a 
single question of law, namely, whether testimony as to such declara- 
tions of Mary Gurganus was competent. Dobias v. White, 240 N.C. 
680, 688, 83 S.E. 2d 785. 

If plaintiff made persistent efforts to borrow money from Mary Gur- 
ganus as indicated by the quoted testimony, it may be clearly inferred 
from this that she was not indebted to plaintiff on promissory notes or 
otherwise. Unquestionably this evidence was calculated to weigh 
heavily against plaintiff in the minds of the jurors. 

Since the probative value of the quoted testimony depends wholly 
upon the truth of the matters asserted by Mary Gurganus in the decla- 
rations attributed to her, it is clear that it was incompetent as hearsay 
and should have been excluded. Pettiford v. Mayo, 117 N.C. 27, 23 
S.E. 252; Improvement Co, v. Andrews, 176 N.C. 280, 96 S.E. 1032; 
Lister v. Lister, 222 N.C. 555, 24 S.E. 2d 342. Its admission, over 
plaintiff’s objection, was prejudicial and entitles plaintiff to a new trial. 

These facts are noted: (1) The declarations attributed to Mary 
Gurganus were not made in plaintiff’s presence. Chandler v, Jones, 
173 N.C. 427, 92 S.E. 145. (2) Plaintiff did not testify; nor did he 
offer evidence as to statements made by Mary Gurganus. (3) The 
testimony as to plaintiff’s visits was brought out by defendant from its 
witnesses. Moreover, nothing in the cross-examination of defendant’s 
said witnesses related to the declarations attributed to Mary Gurganus. 

‘(Whenever the assertion of any person, other than that of the wit- 
ness himself in his present testimony, is offered to prove the truth of the 
matter asserted, the evidence so offered is hearsay. If offered for any 
other purpose, it is not hearsay.” Stansbury, North Carolina Evidence, 
sec. 138, and cases cited. 
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“Evidence, oral or written, is called hearsay when its prokative force 
depends in whole or in part upon the competency and credibility of 
some person other than the witness by whom it is sought to produce it.” 
11 A. & E. (2 Ed.) 520. This definition, repeated often in our decisions, 
appears to have been quoted first in King v. Bynum, 187 N.C. 491, 495, 
49 S.E. 955. Judge Brown’s comment in that case seems appropriate 
here, viz.: “The most ingenious mind can hardly bring the testimony 
pointed out within any recognized exception to the general rule exclud- 
ing hearsay evidence.” 

It is noted that Bank v. Stack, 179 N.C. 514, 103 S.E. 6, cited by 
appellee, related to the relevancy, not to the competency, of the evi- 
dence then considered. 

Appellee cites cases based on GS. 8-51, e.g., Batten v. Aycock, 224 
N.C. 225, 29 8.E. 2d 739, which hold, in substance, that when the repre- 
sentative of a deceased person testifies in his own behalf or offers the 
testimony of the deceased person in evidence as to a transaction or con- 
versation between the deceased person and an adverse party, he thereby 
“opens the door” so as to make competent the testimony of his adver- 
sary concerning the same transaction or conversation. Appellee argues 
that plaintiff could have taken advantage of this rule by testifying to 
what, if anything, occurred between him and Mary Gurganus on the 
occasions of the visits referred to by defendant’s said witnesses. It is 
futile to speculate as to what extent, if any, testimony by plaintiff 
would have been competent had he elected to stand by and permit the 
admission without objection of said testimony as to declarations of 
Mary Gurganus. Plaintiff did not elect to take this course. On the 
contrary, by objections aptly made, he challenged the competency of 
this testimony when proffered by defendant. Suffice to say, G.S. 8-51 
gave defendant no right to “open the door,” over plaintiff’s objection, 
by incompetent evidence. 

On oral argument, and by supplemental memorandum, appellee ad- 
vanced the contention that Mary Gurganus’ declarations were compe- 
tent as “utterances forming a verbal part of an act.” Wigmore on 
Evidence, 3rd Ed., Vol. VI, sec. 1772, cited by appellee, sets forth in 
detail the limitations of the verbal act doctrine. The distinguished 
author is careful to point out that the doctrine refers to an utterance 
or declaration which “accompanies conduct to which it is desired to 
attach some legal effect.” 

Illustrations of the type of factual situation to which the doctrine 
applies will be found in Moore v. Gwyn, 26 N.C. 275, and Collier v. Poe, 
16 N.C. 55, cited by appellee. In each the issue was whether plaintiff, 
the owner of certain slaves, delivered possession thereof as a loan or as 
a gift. His delivery of the slaves was the act or conduct to which it 
was desired to attach legal effect. Plaintiff’s declarations at the time 
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of such delivery (Collier) or shortly before such delivery (Moore), 
were held competent to show that the slaves were delivered as a loan 
rather than as a gift. 

Here the only transaction to which it is desired to attach legal effect 
is the alleged execution and delivery by Mary Gurganus of the notes 
sued on. There is no contention that her declarations throw any light 
upon the nature or legal effect of this alleged act; for defendant’s basic 
position is that Mary Gurganus did not sign the notes. Too, the proba- 
tive force of evidence admissible under the verbal act doctrine depends 
wholly upon the fact that the declarations were made, without regard 
to the truth or falsity of the matters asserted therein. 

As stated by Wigmore: “Thus the words are used in no sense testi- 
monially, 7.e. as assertions to evidence the truth of a fact asserted in 
them. On the one hand, therefore, the Hearsay rule interposes no 
objection to the use of such utterances, because they are not offered as 
assertions (ante, sec. 1766). On the other hand, so far as they may 
contain assertions, these are not to be used or argued about testi- 
monially, nor believed by the jury; for this would be to use them in 
violation of the Hearsay rule. In short, the utterances enter irrespec- 
tive of the truth of any assertion they may contain; and they neither 
profit nor suffer by virtue thereof.”’ 

On this appeal, it is unnecessary to consider all limitations of the 
verbal act doctrine. Suffice to say, the doctrine has no application here 
because (1) the declarations did not accompany conduct to which it 
was desired to give legal effect, and (2) the probative value of the 
quoted testimony, as stated above, depends wholly upon the truth of 
the matters asserted by Mary Gurganus in the declarations attributed 
to her. 

Since a new trial is awarded on the ground stated, we do not consider 
plaintiff’s other assignments of error. They are directed largely to the 
admission of evidence challenged by plaintiff as irrelevant. The ques- 
tions raised, as now presented, may not arise when the case is tried 
again. The relevancy of evidence, as distinguished from its compe- 
tency, is determined in relation to the issues on which a case is tried. 
DeBruhl v. Highway Com., 245 N.C. 189, 95 S.E. 2d 553, and cases 
cited. 

New trial. 
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EMMA COFFIELD, ESSIE COFFIELD anp Hussanp, CHARLIE COFFIELD, 


1. 


2. 


4. 


vy. NOAH PEELE anp Wirt, LIZZIE PEELE, MATTIE RUFFIN, ED- 
WARD S. PEELE anp Wirt, FARROW PEELE, LIZZIE RUFFIN anp 
HvuSsBAND, ROOSEVELT RUFFIN, ROOSEVELT PEELE anp Wire, LOU 
EMMA PEELE, EDWARD 8. PEELE, ExrEcuTor oF THE EDWARD PEELE 
Estate, HENRY PEELE anp Wirt, CARRIE MAE PEELE, VIOLA 
HUDGINS anp Husspanp, (BUCK) WILLIE HUDGINS, JULIANA 
WHITE anp Hussand, JOSEPH WHITE, MAMIE BARNES anp Hus- 
BAND, ERNEST BARNES, L. B. PEELE anb Wire, LOUVENIA PEELE, 
PERCY PEELE anp Wire, ISOLENE PEELE, HENRY PEELE Anpb WiFE, 
LOUISE PEELE, LOUISE WHITE anp Husgannd, AVINE WHITE, MAG- 
GIE TAYLOR anp Hussanp, SHELBY TAYLOR, LEALER BARCLIFT 
aND HussBand, CURTIS BARCLIFT, O’NEAL FIELDS anp HUSBAND, 
ROSCOE FIELDS, FLOYD EUGENE PEELE anp Wirt, LORAINNE 
PEELE, EDWARD S. PEELE, JR., HOWARD EARL PEEL, ELVER 
LOIS PEELE, LOSSIE MAE PEELE, JULIUS M. PEELE, JAMES S&. 
PEELE, BERNICE (BONNIE) PEELE, LEARMA PEELE, HERBERT 
PEELE anp Wire, VONZELIA PEELE, FANNIE MAE SMITH anp Hvs- 
BAND, WILLIE A. SMITH, ROOSEVELT RUFFIN, JR., anv WIFE, 
BLANCHE RUFFIN, MARTHA THOMPSON anD HussBanpd, WILLIE 
THOMPSON, ESTHER RUFFIN, ETHEL RUFFIN, WILLIAM RUFFIN 
AND WIFE, MARGARET RUFFIN, VIVIAN LOU POWELL anpbp HUSBAND, 
PAUL POWELL, CHRISTOPHER RUFFIN anp Wire, MRS. CHRISTO- 
PHER RUFFIN, MARIE RUFFIN, JAN RUFFIN, JOHN RUFFIN, 
JAMES RUFFIN, HAROLD RUFFIN, JAMES EARL PEELE anpbD WIFE, 
MINNIE ASKEW PEELE, WILBERT LEE PEELE, ROBERT PEELE, 
AGNES BARFIELD, NOLA HAYES COFFIELD, CLARENCE COFFIELD 
AND Wire, RETHA MAE COFFIELD, WILLIE BEATRICE COFFIELD, 
JOHN D. COFFIELD, ESSIE V. COFFIELD, ALICE COFFIELD, anpb 
H. O. PEELE, GuarpIan Ap LITEM. 


(Filed 9 October, 1957.) 


Wills § 31— 


While recognized rules of construction and canons of interpretation are 
a guide in the construction of a will, each will must be largely construed by 
itself and its words interpreted in accordance with the circumstances and 
contexts of their use. 


Same— 


The primary rule in the construction of a will is to ascertain the intent 
of testator as expressed in the whole instrument. 


Same— 


Apparently conflicting provisions in a will should be reconciled if possi- 
ble and effect be given to all its words, but where its provisions are incon- 
sistent, the primary intent will control that which is secondary. 


Wills § 34b— 


The will in question devised and bequeathed to testator’s seven children, 
naming them, all testator’s real and personal property, and immediately 
thereafter used the words, “to be equally divided among the seven children 
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of mine, and their children.” Held: The dispositive clause of the will is 
to testator’s seven named children alone, and the repugnant provision for 
distribution equally among testator’s children and grandchildren must 
yield to the primary intent expressed in the instrument that the property 
should go to the children alone. 


5. Same— 


In the absence of a manifest intention to the contrary, a will is to be 
construed in favor of beneficiaries appearing to be the natural or special 
objects of the testator’s bounty. 


ApPpEAL by Herbert O. Peele, Guardian ad htem of the minor respond- 
ents, from Bone, J., June Term 1957 of Martin. 

Special proceeding before the Clerk of the Superior Court of Martin 
County for a partition sale of real property situate in Martin County. 

Edward Peele died testate on 20 December 1955. His last will and 
testament executed by him on Christmas Day 1950 was probated on 
29 December 1955, and is recorded in Will Book 9, page 21, in the office 
of the Clerk of Court for Martin County. 

The decision in this proceeding depends upon the construction of 
Item 2 in his brief will of three Items. Item 1 provides for the payment 
of his debts and funeral expenses. Item 2 is as follows: “After the 
payment of such funeral expenses and debts—I give, devise and be- 
queath unto my seven children, namely: Noah Peele: Mattie Ruffin: 
Edward 8. Peele: Essie Coffield: Lizzie Ruffin: Emma Coffield and 
Roosevelt Peele—All of my real and personally (sic) property, to be 
divided equally among the seven children of mine, and their children.” 
Item 3 appoints his son Edward S. Peele executor, and revokes all 
former wills. 

The feme petitioners are daughters of Edward Peele. They made as 
respondents the other five children of Edward Peele, the spouses of 
those married, and Edward S. Peele as executor. The petition, so far 
as relevant on this appeal, in substance alleges that the petitioners and 
respondents are tenants in common and seized in fee simple of two 
described tracts of land in Martin County, that the seven children of 
Edward Peele named in Item 2 of his will are each the owner of a one- 
seventh undivided interest in the two tracts of land, and then follows 
the usual allegations for a partition sale. 

The respondents Lizzie Ruffin and husband, and Mattie Ruffin filed 
an answer in which they admit they own an interest in the real prop- 
erty described in the petition, the size of which they do not know, and 
assert that under Edward Peele’s will there is a possibility that their 
children own an interest in the real property, and request that they 
be made parties. 
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The answer of the respondents Roosevelt Peele and wife and Noah 
Peele and wife is in substance similar to the answer of the Ruffin 
respondents. 

The answer of the respondents Edward 8. Peele, individually and as 
executor, and of his wife is in substance this: They admit that the 
respondents own an interest in the real property, but deny that the 
testator’s children own each a one-seventh undivided interest. They 
request an actual partition. Further answering the petition they allege 
that under Item 2 of the will the children of the respondents own in 
equal shares with the respondents the real property, and that they are 
necessary parties to the proceeding. 

The proceeding was transferred to the Civil Issue Docket. At the 
April Term 1957 of the Superior Court of Martin County Judge Bone 
entered an order making the children of Edward Peele’s children enu- 
merated in Item 2 of his will, and their spouses, parties defendant: 
they number 65. 

On 24 April 1957 the Clerk of the Superior Court of Martin County 
appointed H. O. Peele Guardian ad litem for the 17 infants, who had 
been made parties defendant by Judge Bone’s order. Upon petition of 
the Guardian ad litem, the Clerk on 80 April 1957 appointed Messrs. 
Critcher and Gurganus as attorneys to represent him. 

The Guardian ad lhtem filed an answer in essence this: That under 
Item 2 of the will the children of Edward Peele’s seven children named 
in that Item own an equal interest in the real property with the seven 
children of Edward Peele. 

The 48 adults made parties defendant by Judge Bone, and served 
with process, filed no answers. 

At the trial petitioners offered evidence—the respondents none. This 
is a summary of the evidence: Edward Peele’s will was introduced in 
evidence. Edward Peele died on 20 December 1955. He had seven 
children, who are named in Item 2 of his will, and all are living. His 
son Noah has 4 children, his daughter Mattie Ruffin has 3 children, his 
son Edward 8. Peele has 12 children, his daughter Essie Coffield has 
3 children, his daughter Lizzie Ruffin has 12 children, his daughter 
Emma Coffield has 7 children, his son Roosevelt has 3 children, and 
all of these 44 grandchildren of Edward Peele were living at the time 
of his death, and are still living. No grandchild has been born since his 
death. Edward Peele at his death owned two farms, one of 214 acres 
and one of 37 acres. 

The following Issue was submitted to the jury: “1. Are the peti- 
tioners Emma Coffield and Essie Coffield, and the respondents, Noah 
Peele, Mattie Ruffin, Edward 8S. Peele, Lizzie Ruffin, and Roosevelt 
Peele, owners in fee simple as tenants-in-common of the two tracts of 
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land described in the petition in the proportion of one-seventh each, as 
alleged in the petition?” 
The judge instructed the jury as follows: 


“If you believe the evidence and find the facts to be as all the evi- 
dence tends to show, I instruct you that it would be your duty to 
answer the issue, ‘Yes.’ If you do not believe the evidence or do not 
find the facts to be as all the evidence tends to show, then you 
would answer it, ‘No.’ ” 


The jury answered the Issue, Yes. 

Judgment was entered adjudging that the seven children of Edward 
Peele named in Item 2 of his will own the real property described in 
the petition in fee simple as tenants in common in the proportion of 
one-seventh each, and remanding the proceeding to the Clerk of the 
Superior Court on the question as to whether the real property should 
be actually partitioned or sold for partition. 

The Guardian ad litem for the 17 infant respondents appealed in 
forma pauperis to the Supreme Court. 


Charles H. Manning, H. M. Martin, Peel & Peel and Clarence W. 
Griffin for Petitioners, Appellees. 


Critcher & Gurganus for Herbert O. Peele, Guardian ad litem for 
Minor Respondents, Appellants. 


Parker, J. This appeal presents for decision the construction of 
Item 2 of the Will of Edward Peele. 

Every will, in a sense, is unique. The same words, or those nearly 
similar, used under different circumstances and contexts may express 
different intentions, and for that reason decisions in previous cases are 
rarely helpful, except as they state the application of certain rules of 
construction, or certain broad canons of interpretation, which have 
become so thoroughly established by judicial pronouncement that they 
may be said to have passed into the definite Jaw upon the subject. 
Every will is so much a thing of itself, and, generally, so unlike other 
wills, that it must be construed by itself as containing its own law. 
Morris v. Morris, ante, 314, 98 S.E. 2d 298; Patterson v. McCormick, 
181 N.C. 311, 107S.E.12. Mr. Justice Holmes said in Towne v. Exsner, 
245 US. 418, 62 L. Ed. 372: “A word is not a crystal, transparent and 
unchanged; it is the skin of a living thought and may vary greatly in 
color and content according to the circumstances and the time in which 
it is used.” 

The first and great rule in the construction of wills is to ascertain 
the intent of the testator as expressed in the whole will, attributing due 
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weight to all its words, and then to give effect to that intent, provided 
it be consistent with the rules of law, or not at variance with public 
policy. Such an instrument is the legal declaration of a man’s inten- 
tions, which he wills to be performed after his death. Morris v. Morris, 
supra; Trust Co. v. Wolfe, 245 N.C. 535, 96 S.E. 2d 690; Trust Co. v. 
Schneider, 235 N.C. 446, 70 8.E. 2d 578; Woodard v. Clark, 234 N.C. 
215, 66 S.E. 2d 888; Holland v. Smith, 224 N.C. 255, 29 S.E. 2d 888. 

Apparently conflicting provisions should be reconciled, and effect 
given to all the words of the will, where possible. Morris v. Morris, 
supra; Trust Co. v. Wolfe, supra; Coppedge v. Coppedge, 234 N.C. 173, 
66 S.E. 2d 777; Edens v. Williams, 7 N.C. 27. Denny, J., said for the 
Court in Coppedge v. Coppedge, supra: ‘But, where provisions are 
inconsistent, it is a general rule in the interpretation of wills, to recog- 
nize the general prevailing purpose of the testator and to subordinate 
the inconsistent provisions found in it.” 

Marshall, C. J., said on the same subject in Smith v. Bell, 6 Pet. 68, 
8 L. Ed. 322: “It is stated in many cases that where there are two 
intents inconsistent with each other, that which is primary will control 
that which is secondary.” 

The words in Item 2 of the Will “I give, devise and bequeath unto 
my seven children, namely: Noah Peele: Mattie Ruffin: Edward 8. 
Peele: Essie Coffield: Lizzie Ruffin: Emma Coffield and Roosevelt 
Peele—Al! of my real and personally (sic) property,” standing alone, 
constitute a clear devise of the real property in fee simple to the testa- 
tor’s seven children. G.S. 31-38; Buckner v. Hawkins, 230 N.C. 99, 
52 S.E. 2d 16; Elder v. Johnston, 227 N.C. 592, 42 S.E. 2d 904; Roane 
v. Robinson, 189 N.C. 628, 127 S.E. 626. Certainly, no parts of the 
will, nor any words of it, show that the testator intended to convey an 
estate of less dignity. 

The testator after an unequivocal devise of his real property in fee 
simple to his seven named children, immediately thereafter used the 
words, “to be equally divided among the seven children of mine, and 
their children.” The dispositive clause of the will is to testator’s seven 
named children alone. The general expression for equal division among 
testator’s children, and their children, contains no words like give, lend, 
devise, etc., and is not in as strong terms as the words giving the estate 
in fee simple to his children. The provisions are repugnant. If testa- 
tor’s seven children were devised his realty in fee simple, they own a 
one-seventh interest therein each. If testator’s seven children, and 
their children, were devised his realty in fee simple, the share therein of 
his seven children is far less. The evidence shows that at the time of 
testator’s death, his children had forty-four children living. If appel- 
lants’ contention as to the construction of the Will were correct, Edward 
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Peele’s seven children own a one-fifty-first interest each in the real 
property, and their forty-four children, the grandchildren of Edward 
Peele, own a one-fifty-first interest each in the realty, which would 
result in the grandchildren of the testator owning a much larger share 
than the children of the testator. 

A man’s widow and his children are the primary objects of his bounty. 
In re Crozer’s Estate, 336 Pa. 266, 9 A. 2d 535. In the absence of a 
manifest intention to the contrary, a will is to be construed in favor of 
beneficiaries appearing to be the natural or special objects of the testa- 
tor’s bounty. Mangum v. Trust Co., 195 N.C. 469, 142 S.E. 711; 95 
C.J.8., Wills, p. 845. 

Considering Item 2 of Edward Peele’s Will, and all the words thereof, 
it is our opinion that the primary intent of the testator is shown by his 
clear and decisive words devising his real property to his seven chil- 
dren alone, whose names are stated in the Will, and who are the natural 
objects of his bounty rather than his grandchildren, and that such 
primary intent controls the inconsistent provisions for a division of his 
realty between his children, and their children. 

We, therefore, agree with the Trial Court that under the Will of 
Edward Peele his seven named children took a fee simple to his real 
property as tenants in common in the proportion of one-seventh each. 

No error. 


NELLE WALKER BOLIN, vy. DR. PAUL BOLIN, 
(Filed 9 October, 1957.) 


1. Husband and Wife § 12d(1)— 

A separation agreement between husband and wife which provides for the 
support of the wife is a contract between them required to be executed in 
conformity with G.S. 52-12, notwithstanding that it does not purport to 
divest the wife of dower or the husband of curtesy, and where the agree- 
ment is executed without the examination of the wife and the finding by 
the probate officer that it is not unreasonable or injurious to her, the 
agreement is void abv initio. 


2. Husband and Wife § 12d (3)— 

Payments made by the husband in accordance with a separation agree- 
ment void for failure to comply with G.S. 52-12 cannot estop him from 
attacking the agreement. 

8. Estoppel § 5— 
A void contract will not work an estoppel. 


4. Estoppel § 11a— 
An estoppel must be pleaded. 
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Appkau by plaintiff from Paul, J.. December Term 1956 of Dupin. 

This is a civil action, instituted in the Superior Court of Cumberland 
County on 31 December 1955, to recover the sum of $2,000 alleged to be 
due the plaintiff under the provisions of a separation agreement entered 
into by and between the plaintiff and the defendant on 2 June 1952. 
By order of the Clerk of the Superior Court of Cumberland County, the 
case was removed to Duplin County ona motion made by the defendant 
for change of venue. 

The separation agreement is set out in the complaint. Its execution 
purports to have been acknowledged by the parties in Germany before 
an officer of the United States Army. The acknowledgment does not 
purport to comply with the requirements of G.S. 52-12. 

It is alleged in the complaint that the plaintiff is a citizen and resi- 
dent of the City of New York, N. Y., and that the defendant is a citizen 
and resident of Duplin County, N. C.; that plaintiff and defendant were 
married in 1943; that after the execution of the separation agreement 
in 1952, the defendant paid to this plaintiff the sum of $200.00, as pro- 
vided therein, for each and every month thereafter, until and including 
February 1955; that in March 1955 the defendant notified the plaintiff 
by letter that he would make no further payments under the separation 
agreement and none has been made. The defendant herein filed an 
action against the plaintiff in July 1954 for an absolute divorce. The 
defendant was granted such divorce on 7 December 1955. 

The defendant demurred to the complaint on the ground that it does 
not state facts sufficient to constitute a cause of action for that, it 
appears from the face of the complaint that the deed of separation upon 
which the cause of action is based was not acknowledged as required by 
law; that the officer who attempted to take the acknowledgment was 
without jurisdiction to do so, and, if he had authority under the statute 
to take the acknowledgment, he did not make the necessary findings of 
fact as required by G.S. 52-12. 

This cause came on for hearing at the December Term 1956 of the 
Superior Court of Duplin County upon the demurrer filed by the de- 
fendant. The parties desired to file briefs, and stipulated and agreed 
that the court might sign the judgment in the cause out of term and 
out of the county and district. Judgment sustaining the demurrer was 
entered on 11 June 1957. The plaintiff appeals, assigning error. 


Seavy A. Carroll and Lemuel M. Williford for plaintiff. 
Grady Mercer for defendant. 


Denny, J. The sole question posed on this appeal is whether or not 
the court below was correct in sustaining the demurrer interposed by 
the defendant. 
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The plaintiff contends that since the defendant, under the terms of 
the separation agreement, agreed to pay her the sum of $200.00 per 
month, in full satisfaction of his obligation for her support and mainte- 
nance, during the remainder of her natural life, without requiring her 
to release her dower or any other interest in his real or personal prop- 
erty, the agreement is enforceable, irrespective of the manner of its 
execution. 

We have universally required separation agreements to be executed 
in conformity with statutory requirements governing contracts between 
husband and wife. (Rev. 2107; C.S. 2515; N. C. Code of 1939, section 
2515, now G.S. 52-12.) This requirement is logical and sound in view 
of the fact that the right of a married woman to support and mainte- 
nance is held in this jurisdiction to be a property right. Archbell v. 
Archbell, 158 N.C. 408, 74 S.E. 327, Ann. Cas. 1913D, 261; Walton v. 
Walton, 178 N.C. 78, 100 S.E. 176; Smith v. Smith, 225 N.C. 189, 34 
S.E. 2d 148, 160 A.L.R. 460; Daughtry v. Daughtry, 225 N.C. 358, 
34 S.E. 2d 435. 

In the last cited case the appellant likewise insisted that the agree- 
ment was not such a contract between the husband and the wife as to 
require the separate examination of the wife, and a finding by the pro- 
bate officer examining the wife that it was not unreasonable or injurious 
to her, as required by G.S. 52-12, since the agreement did not purport 
to divest the wife of dower or the husband of curtesy in any real prop- 
erty owned by them or that might be acquired thereafter. It was 
pointed out by this Court that the provision for support brought the 
agreement within that class of contracts which in order to be valid and 
binding on the parties must be executed in the manner and form re- 
quired by G.S. 52-12. 

In view of our decisions in this respect, it is not necessary to consider 
whether or not the officer of the United States Army was vested with 
authority to take such acknowledgments. 

Furthermore, this Court has uniformly held that a contract between 
husband and wife, which must be executed in the manner and form 
required by G.S. 52-12, is void ab initio if the statutory requirements 
are not observed. Davis v. Vaughn, 243 N.C. 486, 91 S.E. 2d 165; 
Pearce v. Pearce, 225 N.C. 571, 35 S.E. 2d 636; s.c., 226 N.C. 307, 37 
S.E. 2d 904; Daughtry v. Daughtry, supra; Fisher v. Fisher, 217 N.C. 
70, 6 S.E. 2d 812; s.c., 218 N.C. 42, 9 S.E. 2d 493; Bank v. McCullers, 
201 N.C. 440, 160 S.E. 494; Garner v. Horner, 191 N.C. 539, 132 S.E. 
290; Barbee v. Bumpass, 191 N.C. 521, 182 S.E. 275; Whitten v. Peace, 
188 N.C. 298, 124 S.E. 571; Davis v. Bass, 188 N.C. 200, 124 S.E. 566; 
Wallin v. Rice, 170 N.C. 417, 87 S.E. 239; Butler v. Butler, 169 N.C. 
584, 86 S.E. 507; Singleton v. Cherry, 168 N.C. 402, 84 S.E. 698. 
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It is further contended by the appellant that since the defendant com- 
plied with the agreement from June 1952 until February 1955, he should 
be estopped from attacking it, citing Howland v. Stitzer, 236 N.C. 230, 
72 S.E. 2d 583. The contract involved in the Stitzer case was not void; 
therefore, the ruling there is not controlling on the facts in this case. 
A void contract will not work as an estoppel. Daughtry v. Daughtry, 
supra; Fisher v. Fisher, supra (218 N.C. 42); Wallin v. Rice, supra. 
Furthermore, if the doctrine of estoppel were available to the plaintiff, 
she has not pleaded it. Upton v. Ferebee, 178 N.C. 194, 100 S.E. 310; 
19 Am, Jur., Estoppel, section 179, page 832, et seq.; Annotation, 120 
A.L.R. 28. 

The ruling of the court below is 

Affirmed. 


STOKELY EVANS v. ASHEVILLE CITIZENS TIMES COMPANY anp 
INDEMNITY INSURANCE COMPANY OF NORTH AMERICA. 


(Filed 9 October, 1957.) 


1. Master and Servant § 58b(1)— 


The amount of compensation to be awarded an employee for permanent 
partial disability from a back injury is 60 per centum of the difference 
between his average weekly wages before the injury and the average 
weekly wages he is able to earn thereafter, G.S. 97-30, G.S. 97-31, regardless 
of the amount actually earned, the intent of the statute being to provide 
compensation only for loss of earning capacity. 


2. Master and Servant § 45— 


While the Industrial Commission may make rules for carrying out the 
provisions of the Workmen’s Compensation Act, it has no power to pro- 
mulgate a rule which is inconsistent therewith. 


AppEAL by defendants from Nettles, J., at February 1957 “A’”’ Term 
of BUNCOMBE. 

Proceeding under North Carolina Workmen’s Compensation Act to 
determine liability of defendants to claimant. 

In this Court it 1s conceded by defendants that this is a compensable 
case under the provisions of the North Carolina Workmen’s Compensa- 
tion Act for injury by accident on 18 March, 1955. 

Defendants challenge the rule applied by the Industrial Commission 
for the admeasurement of compensation to be allowed,—the parties 
having stipulated that on and prior to the date of injury plaintiff was 
regularly employed by defendant employer at an average weekly wage 
of $55.00. 
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In April 1956 the hearing commissioner found as a fact that on 
18 March, 1955, plaintiff sustained injury by accident by reason of 
which he was temporarily totally disabled from 13 June, 1955 to 9 Jan- 
uary, 1956, and is entitled to compensation during said period at the 
rate of $30.00 per week; that plaintiff reached the end of the healing 
period on 9 January, 1956, and has a 25 per cent permanent partial dis- 
ability or incapacity for work resulting from his injury; that “defend- 
ant employer has not tendered plaintiff any work suitable to his condi- 
tion since January 9, 1956, and plaintiff has been unable to secure 
same,” and that he “is entitled to compensation at the rate of $30.00 
per week from and after January 9, 1956, until work suitable to his 
capacity is tendered to plaintiff or until he obtains gainful employment 
or until there has been a change in his condition, for permanent partial 
disability, but not exceeding the limits prescribed by law.” Accordant 
therewith the hearing commissioner made conclusions of law, and so 
awarded compensation. 

Defendants excepted to these findings of fact, and conclusions of law, 
and the award made, and applied to the Full Commission for review. 
On such review the Full Commission adopted ‘‘as its own the findings 
of fact and conclusions of law” of the hearing commissioner, “together 
with the award based thereon,” and affirmed his decision in all respects. 
Defendants excepted thereto, and appealed to Superior Court—assign- 
ing, among others, exceptions to the findings of fact, and conclusions 
of law and award as to compensation to be allowed plaintiff from and 
after 9 January, 1956 for permanent partial disability, as hereinabove 
set forth. 

Upon the hearing, the presiding judge of Superior Court overruled 
these exceptions, and affirmed the findings of fact, conclusions of law 
and the award so adopted by the Full Commission. 

Defendants except thereto, and assign error and appeal to Supreme 
Court. 


Uzzell & DuMont and Edward L. Loftin for Plaintiff Appellee. 
Meekins, Packer & Roberts for Defendants Appellants. 


WINBORNE, C.J. What is the correct measurement of compensation, 
under the North Carolina Workmen’s Compensation Act, for permanent 
partial disability? Appellants, the defendants, contend, and we hold 
properly so, that the question is answered by the provisions of GS. 
97-30. On the other hand, appellee, the plaintiff, contends that the 
provisions of Rule XVI adopted by the North Carolina Industrial Com- 
mission are properly applicable. 

G.S. 97-30 provides that “Except as otherwise provided in G.S. 97-31 
where the incapacity for work resulting from injury is partial, the 
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employer shall pay or cause to be paid . . . to the injured employee 
during such disability, a weekly compensation equal to sixty per centum 
of the difference between his average weekly wages before the injury 
and the average weekly wages which he is able to earn thereafter . . .” 

(At time of the injury to back of plaintiff here involved such injury 
was not included in G.S. 97-31. But see Chap. 1026, Sec. 7, of 1955 
Session Laws, which extended provision of G.S. 97-31, effective July 1, 
1955.) 

The Workmen’s Compensation Act, G.S. 97-21, provides that when 
used in this article, unless the context otherwise requires . . . the term 
“disability” means incapacity because of injury to earn the wages 
which the employee was receiving at the time of injury in the same or 
any other employment. 

And in the light of the provisions of these statutes, this Court declared 
in Hill v. DuBose, 234 N.C. 446, 67 S.E. 2d 371, in opinion by Devin, 
C. J., a case treating the subject of permanent partial disability, that 
“compensation must be based upon loss of wage earning power rather 
than the amount actually received” by the employee. And it is there 
stated that “it was intended by the statute to provide compensation 
only for loss of earning capacity.” Therefore, in accordance with GS. 
97-30 plaintiff 1s entitled to receive after 9 January, 1956, the end of 
the healing period, a weekly compensation equal to sixty per centum of 
the difference between his average weekly wages before the injury and 
the average weekly wages which he is able to earn thereafter, as set 
forth in Hill v. DuBose, supra. 

The record shows findings of fact: (1) that his average weekly wages 
at time of injury were $55.00; (2) that plaintiff reached end of healing 
period on 9 January, 1956; and (3) that he has 25 per cent permanent 
partial disability or incapacity for work resulting from the injury. 

These cases cited and relied upon by appellee: Dail v. Kellex Corp., 
233 N.C. 446, 64 S.E. 2d 488; Murray v. Nebel Knitting Co., 214 N.C. 
437, 199 8.E. 609, and Smith v. Swift & Co., 212 N.C. 608, 194 8.E. 106, 
are distinguishable in factual situation from case in hand. 

As to contention of appellee, it is true that G.S. 97-80 provides that 
the Commission may make rules for carrying out the provisions of the 
Workmen’s Compensation Act, but it is expressly provided that the 
power may not be exercised when the rule is inconsistent therewith. 
Here it is seen that Rule XVI is inconsistent with G.S. 97-30. 

For reasons stated above the proceeding will be remanded to the 
North Carolina Industria] Commission to the end that award of com- 
pensation to plaintiff may be made in accordance with this opinion. 

Error and remanded. 
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LEE SIDES anp LEE SIDES, ADMINISTRATRIX OF THE Estate or JAMES D. 
SIDES, Deceasep, vy. THE CITIZENS NATIONAL BANK anp GODFREY 
SIDES. 

(Filed 9 October, 1957.) 


1. Banks and Banking § 3— 


Admission by a bank that a named depositor was the owner of monies 
deposited with it establishes the relation of debtor and creditor between 
the bank and the depositor, placing the burden upon the bank, in an action 
by the depositor’s administratrix, to show that it had discharged its debt, 
or to show matter constituting a legal excuse for failure to do so. 


2. Banks and Banking § 4: Estates § 16—— 


In an action by the administratrix of a depositor against the bank of 
deposit and the depositor’s son to recover the amount deposited by intes- 
tate, the fact that plaintiff introduces the bank’s ledger sheet captioned 
in the name of intestate and intestate’s son, who claimed the funds, does 
not justify nonsuit in view of the bank’s admission that intestate was the 
owner of the monies deposited, since if plaintiff is to be defeated defendants 
have the burden of showing how the debt was discharged. 


ApPkAL by plaintiff from Rudisill, J.. March 1957 Term of Gaston. 

Plaintiff, as an individual and as administratrix, seeks to recover 
monies deposited with the defendant bank. James D. Sides died 4 July 
1956, and plaintiff, his widow, qualified as administratrix of his estate. 
Defendant Godfrey Sides, son of the intestate by a former marriage, 
asserts ownership of the deposit. The parties waived a jury trial. 
When plaintiff rested, defendants moved for nonsuit. The motion was 
allowed and judgment entered accordingly. Plaintiff administratrix 
appealed. 


Henry L. Kiser and Hugh W. Johnston for plaintiff appellant. 
Whitener & Mitchem for appellee Godfrey Sides. 


Ropman, J. The judgment of nonsuit is an adjudication that the 
evidence, viewed in the light most favorable to plaintiff, is insufficient 
to support a favorable finding for the plaintiff on the issues raised by 
the pleadings. Goldsboro v. R. R., ante, 101. 

Section 4 of the complaint in substance alleges: On 3 January 1952 
plaintiff and her husband opened a joint savings account with defendant 
bank in the amount of $1,871.75. Subsequently $200 was deposited. 
No withdrawals were made except for a part of the interest which had 
accrued. The amount on deposit at the death of James D. Sides was 
$2,130.47. 

Section 5 of the complaint alleges that plaintiff had made demand 
on the bank for the deposit but payment had been refused, “that the 
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reason for such refusal is that one of the employees of the Bank erased 
from the Account Record the signature and name of Mrs. James D. 
Sides and permitted the defendant, Godfrey Sides, to enter his name and 
signature on the account record.” 

Section 10 of the complaint alleges: “That the money deposited in 
said account was actually money which belonged to the said James D. 
Sides.” 

Defendant bank responded to these allegations of the complaint thus: 

“4, Answering the allegations of the fourth paragraph, this defendant 
says and alleges that on or about January 3, 1952 James D. Sides 
opened up a savings account with this defendant, and since said date 
had made several deposits to said account, and that said account now 
approximates $2,130.47, and that at the request of James D. Sides a 
pass book was issued to James D. Sides and Mrs. James D. Sides.” 

“5. It is admitted that plaintiff has requested this defendant to be 
permitted to withdraw the entire balance of said account of James D. 
Sides, and that this request has been denied for the reason that the 
defendant, Godfrey Sides, contends that he is entitled to the remaining 
balance.” 

“10. That as this defendant is advised and believes, the allegations 
of the tenth paragraph are true.” 

Godfrey Sides, in his answer, admitted when James D. Sides died 
there was on deposit with defendant bank the sum of $2,130.47 in the 
name of “James D. Sides and/or Godfrey Sides.” He alleges in his 
further answer that the funds were deposited by James D. Sides “pur- 
suant to an agreement, based upon a valuable consideration, that the 
same should be a joint account with right of survivorship to the sur- 
viving of them.” 

Plaintiff offered in evidence sections 4, 5, and 10 of the complaint and 
the corresponding sections of the answer of the bank. Plaintiff also 
offered in evidence a duplicate deposit book issued by the bank 3 No- 
vember 1952, account number 03949, for the account “James D. Sides, 
Route 1, Bessemer City, N. C.” This book shows a balance on.11 July 
1956 on deposit of $2,130.47. She also offered the bank’s ledger sheet 
entitled at the top ‘James D. Sides or Godfrey Sides, Rt. 1, Bessemer 
City Duplicate book issued Nov. 3, 1952.” This ledger sheet shows 
deposits and withdrawals beginning with a deposit of $200 on 27 De- 
cember 1951 and terminating 29 March 1957, with a balance on 29 June 
1956 of $2,130.47. The additions since June 1952 represent interest 
accrued. At the bottom of this ledger sheet is the statement: “My 
signature on this card opposite each withdrawal is an acknowledgment 
that the withdrawal and the extended balance are correct.” Following 
this are the names “James D. Sides, Godfrey Sides.” The only with- 
drawal supported by a signature is $27.19 on 30 March 1954, signed by 
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James D. Sides. The amounts and dates of the other debits would 
indicate they were payments of State intangible tax. 

The admission by the bank that James D. Sides was the owner of the 
monies deposited established the relation of debtor and creditor between 
it and the depositor. Bank v. Weaver, 213 N.C. 767, 197 S.E. 551; 
Willams v. Hood, Comr., 204 N.C. 140, 167 S.E. 574; Woody v. Bank, 
194 N.C. 549, 140 S.E. 150. When the defendant bank admitted the 
deposit, the burden rested on it of showing it had discharged its debt. 
As said by Walker, J., in Churchwell v. Trust Co., 181 N.C, 21, 105 S8.E. 
889: “If the bank received the fund, and has not paid it to the de- 
positor or to his representative, on demand, it is liable to plaintiff, unless 
in some way excused for the default, and the burden of showing this is 
upon it. If the other defendant claims the fund, he must show it. 
(citing authorities) ‘A deposit should not be transferred from one ac- 
count to another without ample authority, and what is sufficient author- 
ity is a question of fact (and law), which is to be answered whenever 
it arises.” Boney v. Bank, 190 N.C. 863, 129 S.E. 583; Bank v. 
Thompson, 174 N.C. 349, 93 S.E. 849; Yarborough v. Trust Co., 142 
N.C. 377; McQueen v. Bank, 111 N.C. 509. 

The fact that plaintiff introduced the ledger sheet captioned “James 
D. Sides or Godfrey Sides,” when considered with the admissions in the 
answer, does not suffice to defeat the right of plaintiff administratrix. 
Hall v. Hall, 235 N.C. 711, 71 S.E. 2d 471; Redmond v. Farthing, 217 
N.C. 678, 9 S.E. 2d 405; Nannie v. Pollard, 205 N.C, 362, 171 S.E. 341. 

Plaintiff has shown facts sufficient to justify an affirmative finding 
that the monies on deposit belong to the estate of James D. Sides. If 
plaintiff is to be defeated, defendants have the burden of showing how 
the debt of the bank to James D. Sides was discharged. 

Reversed. 


WAYNE B. LOVE, EVERETT H. LOVE, anp ROY L. FURR, Partners, Trap- 
Ina aS LOVE LUMBER COMPANY, v. JOSEPH M. SNELLINGS anp 
Wirre, LURA J. SNELLINGS; J. HAROLD McKEITHEN, Trustee; THE 
PRUDENTIAL INSURANCE COMPANY OF AMERICA; FRED A. 
BRUTON; DOGGETT LUMBER COMPANY, INCORPORATED; anp 
PAUL H. MOORE, Trapina 4s MOORE SHEET METAL CO, 


(Filed 9 October, 1957.) 


1. Principal and Agent § 7a— 


Evidence tending to show that the owners of a lot, husband and wife, 
authorized their contractor to purchase materials for building a house 
thereon, that the contractor purchased such materials from plaintiffs and 
that plaintiffs billed the contractor therefor, and that when the material 
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furnisher demanded payment from the owners, the husband promised to 
provide the contractor money to pay the materiaiman or to pay the mate- 
rialman himself, is held sufficient to show liability of the owners to the 
materialman under the principle of agency. 


& Laborers’ and Materialmen’s Liens § 3— 


In order for a subcontractor to enforce a lien against the owner he must 
notify the owner of his claim before settlement with the contractor, and 
the lien may not be enforced unless the owner has on hand funds owing to 
the contractor when he is notified of the claim. 


ApprAL by plaintiffs from Sharp, S. J., 16 April 1957 Special Term of 
MECKLENBURG. 

Upon the conclusion of plaintiffs’ evidence, defendants Snellings 
moved for judgment of nonsuit. The motion was allowed. Plaintiffs 
thereupon submitted to a voluntary nonsuit as to the defendant Bruton 
and appealed. 


McDougle, Ervin, Horack & Snepp for plaintiff appellants. 
J. Edward Stukes for defendant appellees. 


RopMaNn, J. The complaint alleges that defendants Snellings engaged 
defendant Bruton to construct a dwelling for them on lands therein 
described and thereafter the defendants Snellings and Bruton purchased 
lumber and building materials from plaintiffs for use in the construction 
of the dwelling. The purchases amounted to $2,551.64. They assert a 
lien on the property having priority over the lien of a deed of trust 
to defendant McKeithen securing the defendant Prudential Life Insur- 
ance Company. Defendants Lumber Company and Metal Company 
are alleged to be asserting liens for materials furnished in the construc- 
tion of the dwelling. 

Defendants Snellings admit they made a contract with defendant 
Bruton for the construction of a dwelling on their property. They aver 
the contract price was $11,500. They deny liability to plaintiffs in any 
sum, denying they ever purchased or plaintiffs ever furnished them with 
any building materials. 

Bruton in his answer admits he was engaged by Snellings to construct 
a dwelling on their property. He admits that plaintiffs furnished the 
materials for that purpose but denies he is liable therefor, asserting that 
the materials were secured by defandants Snellings or their duly author- 
ized agent. 

Plaintiffs do not contend that the complaint was intended to assert 
a right of action under the provisions of Art. 2, c. 44, of the General 
Statutes. 
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Plaintiffs claim defendants Snellings are liable for goods purchased 
by their agent who had authority to purchase, or, if not authorized, his 
purchases made for Snellings’ benefit were ratified by them. If the 
evidence is sufficient to permit the jury to find the facts as plaintiffs 
contend, the nonsuit was erroneously granted. 

The contract between Bruton and Snellings is not in the record. It 
does not appear whether it was verbal or written. 

The evidence for plaintiffs is sufficient for the jury to find: Bruton 
contracted as a “general contractor to build the Snellings’ house.” His 
agreement “with Mr. and Mrs. Snellings was that I was to build their 
house for cost, whatever their house cost.” It cost $15,818.73 to con- 
struct the house. It would take $5,118 to settle the outstanding ac- 
counts, which sum represents the amount owing to material suppliers 
including the amount owing to plaintiffs. Defendants Snellings owe a 
balance of $5,118.73 under their contract for the construction of the 
house. Defendant Bruton does not assert any claim to the balance 
owing. This balance is owing to the material suppliers. Snellings dis- 
cussed the materials that would go into their home with Bruton, con- 
sulting with him as to the exact materials wanted from plaintiffs. 

Snellings authorized Bruton to exercise his judgment as to the best 
place to purchase. Pursuant to this authorization, building materials 
were ordered from plaintiffs. The materials ordered were charged and 
invoiced to J. M. Snellings. The first invoice is dated 16 December 
1954. Snellings was billed for this early in January 1955. Deliveries 
were made and invoiced to J. M. Snellings as late as 26 February 1955. 
When called on for payment in January, Snellings told plaintiffs he 
wanted to check with Bruton to ascertain if the materials were used 
in the construction of his home. He promised plaintiffs to see that they 
got their money. Snellings told Bruton that he (Snellings) would pro- 
vide Bruton with funds to pay the invoices or he (Snellings) would 
himself pay the invoices. Snellings has not provided Bruton with funds 
to pay nor has payment been made. 

This evidence, if true, and we must accept it as such on a motion to 
nonsuit, is, we think, sufficient for a jury to find that Bruton was acting 
as agent for defendants Snellings in making the purchases or, if not so 
acting, Snellings had ratified the act of purchasing in the name of and 
for defendants Snellings. The jury may find that defendants Snellings 
still owe under the contract a sum sufficient to pay all of the unpaid 
material claims. If these facts are found by jury, plaintiffs are entitled 
to recover. McNeely v. Walters, 211 N.C. 112, 189 S.E- 114; Construc- 
tion Co. v. Holding Corporation, 207 N.C. 1, 175 S.E. 848; Lumber Co. 
v. Motor Co., 192 N.C. 377, 185 S.E. 115; Starkweather v. Gravely, 187 
N.C. 526, 122 S.E. 297; Hardware Co. v. Banking Co., 169 N.C. 744, 
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86 S.E. 706; Metzger Bros. v. Whitehurst, 147 N.C. 171; Muller v. 
Lumber Co., 66 N.C. 503. 

Where one seeks as a subcontractor to enforce a lien against the 
owner, he must of course notify the owner of his claim before settlement 
has been made with the contractor, and if the relationship is that of 
independent contractor and not that of principal and agent, the owner 
is not liable for the materials furnished unless he has on hand funds 
owing to the contractor when he is notified of the claim. Pumps, Inc., 
v. Woolworth Co., 220 N.C, 499, 17 S.E. 2d 639. 

Reversed. 


CARL B. WORLEY anp Wirt, RENA WORLEY, v. CHAMPION MOTOR 
COMPANY, TYRUS H. ANDREWS anp WALTER CLARK, Trustee. 


(Filed 9 October, 1957.) 


Whether the evidence is sufficient to be submitted to the jury is a ques- 
tion of law for the court. 


2. Trial § 22b— 
On motion to nonsuit evidence favorable to defendant is disregarded. 


8. Trial § 22c— 


On motion to nonsuit, all conflicts in the evidence are resolved in favor 
of plaintiffs. 


4. Cancellation and Rescission of Instruments § 2— 


Evidence that plaintiffs were induced to execute the note and deed of 
trust in question under duress by a threat of prosecution for embezzlement 
held sufficient to be submitted to the jury. 


8. Cancellation and Rescission of Instruments § 104%— 


In an action to cance] an instrument for duress there must be allegation, 
supporting evidence and a proper issue to support a charge on the effect 
of an agreement to compound a felony, and where the allegation and evi- 
dence do not embrace any agreement to forego prosecution but merely that 
plaintiffs were induced to execute the instruments in question by threat of 
prosecution of the male plaintiff for embezzlement, a charge on the effect 
of an agreement to compound a felony must be held prejudicial. 


It is error for the trial court to charge the jury as to matter not pre- 
sented by allegation, supported by evidence and embraced in the issues. 


APPEAL by defendant Champion Motor Company from Froneberger, 
J., January, 1957 Term, Haywoop Superior Court. 
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Civil action (1) to restrain foreclosure sale under deed of trust exe- 
cuted by the plaintiffs to Walter Clark, Trustee, to secure the payment 
of a note for $7,488 to Champion Motor Company, and (2) to require 
the surrender and cancellation of the note and deed of trust upon the 
alleged ground their execution was procured by duress, 

The plaintiffs alleged the Champion Motor Company employed 
Tyrus H. Andrews to ‘investigate the financial activities and records” 
of its employees “for the purpose of obtaining evidence of misappro- 
priation or misapplication of funds by said employees, ... and in 
the event such evidence was obtained, the defendant Andrews would 
thereupon, by means of threats of criminal prosecution, extort ... 
money from said employees . . . to be divided between the defendant 
Andrews and the defendant Champion Motor Company.” 

“That the defendant Andrews began an investigation of the plaintiff 
Carl B. Worley’s activities and operations, as manager of said parts 
department, and ascertained that over a period of some weeks, the 
plaintiff Carl B. Worley had, in the rush of business, inadvertently 
failed to complete sales invoices on some parts issued or sold by him, in 
the amount of approximately $29.00”; and that the plaintiff was not 
otherwise indebted to the corporate defendant. 

That under threats of prosecution for embezzlement the plaintiff 
Carl B. Worley signed a statement admitting having failed to account 
for the sum of $29.00 received by him on recent sales of parts. After 
obtaining the signed statement the defendant Andrews and officers of 
the Champion Motor Company, by coercion and threats, caused the 
plaintiff Carl B. Worley to sign a statement admitting that during the 
- preceding 12 years he had failed to account to his employer for an 
average of $12.00 per week received by him in the course of his employ- 
ment. That he had not knowingly failed to account for any sum and 
was not indebted to his employer but, under threats of prosecution for 
embezzlement, he was coerced into execution of the paper admitting the 
shortage and also into the execution by himself and wife of the note and 
deed of trust for $7,488. 

The defendants admitted the employment of Andrews to make a sales 
audit of the corporate-defendant’s business and that conferences were 
held with the plaintiff Carl B. Worley, as a result of which the note and 
deed of trust involved in this action were executed by the plaintiffs. 
All other material allegations were denied. 

The plaintiffs introduced evidence tending to support their conten- 
tions as disclosed by their pleadings. At the close of the plaintiffs’ 
evidence motions for nonsuit were duly made and overruled as to the 
corporate defendant and the trustee, but the motion was allowed as to 
the defendant Andrews. The defendants offered evidence tending to show 
that when confronted with the audit of his accounts the plaintiff Carl 
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B. Worley admitted he had failed to account for an estimated $12.00 
per week for the past 12 years; that he agreed to make restitution and 
for that purpose both he and his wife executed the note and deed of 
trust without any coercion whatsoever. 

The court submitted to the jury the following issue: 


“1. Were the deed of trust and note, described in the complaint, 
procured by the defendant Champion Motor Company by duress, 
as alleged in the complaint?” 


The jury answered the issue in favor of the plaintiffs and from the 
judgment on the verdict, the Champion Motor Company appealed. 


John M. Queen, Frank D. Ferguson, Jr., and Ward & Bennett for 
plaintiffs, appellees. 
Morgan, Ward & Brown for defendants, appellants. 


Hiccins, J. The defendant’s assignments of error present two ques- 
tions: (1) Was the plaintiffs’ evidence of duress, taken in the light | 
most favorable to them, sufficient to go to the jury? (2) Did that por- 
tion of the court’s charge specifically objected to constitute reversible 
error? 

1. Whether evidence is sufficient to go to the jury is a question of law 
to be resolved by the court. In passing on that question the evidence 
favorable to the defendant is disregarded. All conflicts are resolved in 
favor of the plaintiffs. Viewed in this light, the plaintiffs’ evidence was 
sufficient to survive the motion for nonsuit. The first question must be 
answered in the affirmative. 

2. The court charged the Jury: 


“Now it is necessary in this case that the court undertake to lay 
down to you certain principles of law which the court deems neces- 
sary for you to apply to the facts as you find them.” 

“That 1f any writing obtained by duress from one party to an- 
other, then such writing 1s void. If any writing or contract is made 
to prevent or forestall a prosecution of a felony, it would be void 
and of no effect, as being against public policy.” 


Only that part of the charge in italics is the subject of an exceptive 
assignment. Nevertheless the preceding sentence serves to emphasize 
the harmful effect of that part of the charge to which the assignment 
is directed. The complaint does not allege, the evidence does not dis- 
close, and the issue does not embrace any agreement to forego prosecu- 
tion—to compound a felony. Corbett v. Clute, 187 N.C. 546, 50 S.E. 
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216; Lindsay v. Smith, 78 N.C. 328. In order to justify a charge on the 
effect of an agreement to compound a felony, three things were neces- 
sary: (1) Sufficient allegation. Maddox v. Brown, 282 N.C. 542, 61 
S.E. 2d 613. (2) Evidence to support the allegation. Childress v. 
Motor Lines, 235 N.C. 522, 70 S.E. 2d 558. (3) A proper issue. Irvin 
v. R. R., 164 N.C. 5, 80 S.E. 78. All were lacking. “. .. a plaintiff 
cannot recover except on the cause of action set up in his complaint.” 
Cook v. Hobbs, 237 N.C. 490, 75 S.E. 2d 322. ‘The jury should see the 
issues, stripped of all redundant and confusing matters, and in as clear 
a light as practicable.” Fish Co. v. Snowden, 233 N.C. 269, 63 S.E. 2d 
557. “The court should never give the jury instructions based upon a 
state of facts not presented by some reasonable view of the evidence 
produced on the trial, .. .” S.v. McCoy, 236 N.C. 121, 71 S.E. 2d 921. 

We conclude the trial court went beyond the complaint, the evidence, 
and the issue in its charge with respect to compounding a felony. For 
that reason the defendant is entitled to go before another jury. 

New trial. 


STATE v. JOHN HENRY GRIFFIN, JR. 
(Filed 9 October, 1957.) 


1. Criminal Law § 148— 


A defendant may appeal when judgment is pronounced regardless of 
whether execution of the judgment is suspended or not, provided he does 
not consent to the conditions upon which judgment is suspended. 


2. Same: Criminal Law § 185— 


Where a defendant consents to the conditions upon which judgment is 
suspended, he waives or abandons his right of appeal and may not there- 
after complain that his conviction was not in accord with due process of 
law, although he may thereafter contest the sufficiency of evidence to show 
breach of conditions or assert that the conditions of suspension were 
unreasonable. 


8. Criminal Law § 135— 


A court has power to suspend execution of a judgment for a period not 
in excess of five years. G.S. 15-200. 


4. Same—~— 


A court may continue prayer for judgment from one term to another 
with or without defendant’s consent if no terms or conditions are imposed. 


5. Same: Criminal Law § 148— 
Where prayer for judgment is continued there is no judgment, and when 
the court enters an order continuing the prayer for judgment and at the 
same time imposes conditions amounting to punishment, either by fine or 
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imprisonment, the order is in the nature of a final judgment precluding the 
court from thereafter imposing additional punishment, and defendant is 
entitled to appeal therefrom. 


6. Criminal Law § 152— 


The rule of Court requiring the evidence to be set out in the record in 
narrative form is mandatory, and when the evidence adduced at the trial 
is not contained in the record, the appeal must be dismissed in the absence 
of error appearing on the face of the record proper. Rule of Practice in 
the Supreme Court No. 19(4). 


AppEAL by defendant from Moore (Dan K.), J., 7 January, 1957 “A”’ 
Crimina] Term, Meckiensure Superior Court. 

Criminal prosecution upon an indictment charging the defendant, the 
contractor, with willful failure to furnish D. R. Winchester, the owner, 
an itemized statement of the sums due for labor and materials used on 
the building before receiving from the owner any part of the contract 
price. The indictment was drawn under G.S. 44-12. The defendant 
entered a plea of not guilty. The evidence adduced at the trial is not 
contained in the record. At the close of the State’s evidence the court 
denied the defendant’s motion for a directed verdict of not guilty. Upon 
a verdict of guilty, the court pronounced the following: ‘The judgment 
of the court is that the prayer for judgment be continued upon the pay- 
ment of a fine of $50.00 and the costs.”” The defendant appealed, as- 
signing errors. 


George B. Patton, Attorney General 
Claude L. Love, Asst. Attorney General, for the State. 


Carswell & Justice, 
By: James F. Justice for defendant, appellant. 


Hiccins, J. In the Superior Court the defendant moved for a di- 
rected verdict of not guilty upon two grounds: (1) The evidence at the 
trial was insufficient to make out a case; and (2) G.S. 44-12, under 
which the indictment was drawn, is unconstitutional in that it violates 
Article I, Section 17, Constitution of North Carolina, and the 14th 
Amendment to the Constitution of the United States for assigned rea- 
sons. From an adverse ruling on both questions the defendant appealed. 

In this Court the Attorney General moved (1) to remand the cause 
to the Superior Court of Mecklenburg County upon the ground that no 
final judgment had been entered in the Superior Court and that the 
appeal is premature; and (2) to dismiss the appeal for failure of the 
defendant to include the evidence in the case in narrative form as 
required by Rule 19(4), Rules of Practice in the Supreme Court, 221 
N.C, 556. 
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The condition of the record requires, or at least makes it desirable, 
that we consider first the State’s motions, and in the order in which they 
were made. If either is allowed, the questions raised by the defendant 
need not be decided. 

The defendant’s appeal presents the question whether the trial court 
entered a judgment in its nature final. S, v. Baker, 240 N.C. 140, 81 
S.E. 2d 199; S. v. Webb, 209 N.C. 302, 183 S.E. 367. 

After a conviction or plea (guilty or nolo contendere) the court has 
power: (1) To pronounce judgment and place it into immediate execu- 
tion; (2) to pronounce judgment and suspend or stay its execution; 
(3) to continue prayer for judgment. When the judgment is pronounced 
and placed into execution the defendant has the right of appeal. Like- 
wise, when the judgment is pronounced and its execution is stayed or 
suspended, “such disposition of the cause does not serve to delay or 
defeat the defendant’s right of appeal.” 8S. v. Miller, 225 N.C. 213, 
34 S.E. 2d 143; S. v. Calcutt, 219 N.C. 545, 15 S.E. 2d 9. However, if 
the defendant consents to the conditions upon which judgment is sus- 
pended, he thereby waives or abandons his right of appeal. “He may 
not be heard thereafter to complain that his conviction was not in 
accord with due process of law.” S. v. Miller, supra; S. v. Pelley, 221 
N.C. 487, 20 S.E. 2d 850; S. v. Henderson, 206 N.C. 880, 175 S.E. 201. 
He is not precluded thereafter, however, from contesting the sufficiency 
of the evidence to show a breach of conditions, S. v. Johnson, 169 N.C. 
311, 84 S.E. 767; or, that the conditions were unreasonable, S. v. Shep- 
herd, 187 N.C. 609, 122 S.E. 467. 

The Superior Courts of North Carolina have the inherent power to 
exercise a certain measure of control over their judgments by designat- 
ing the manner by which they shall be executed. “. . . the execution 
of every sentence of a court is under the control of the court... .” 
S. v. Manuel, 20 N.C. 144. “The inherent power of a court having 
jurisdiction to suspend judgment or stay execution of sentence on con- 
viction in a criminal case for a determinate period and for a reasonable 
length of time has been recognized and upheld in this jurisdiction.” 
S. v, Miller, 225 N.C. 218, 34 8.E. 2d 143; G.S. 15-197 (citing cases). 
The time during which the execution of a sentence may be suspended 
may not exceed five years. G.S. 15-200. 

In the event the court, after a conviction or plea, finds it desirable 
not to pass judgment immediately, it may continue the prayer for judg- 
ment from one term to another without the defendant’s consent if no 
terms or conditions are imposed. S. v. Graham, 225 N.C. 217, 34 S.E. 
2d 146. ‘It is sometimes found expedient, if not necessary, to continue 
a prayer for judgment and when no conditions are imposed, the judges 
of the Superior Court may exercise this power with or without the 
defendant’s consent.” S.v. Graham, supra; S. v. Burgess, 192 N.C. 668, 
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135 S.E. 771. There may be an exception in certain cases under the 
Probation Act, G.S. 15-197. However, in the case of S. v. Jaynes, 198 
N.C. 728, 153 S.E. 410, this Court said: “Prayer for Judgment may 
not be continued over the defendant’s objection.” In that case the 
prayer was continued upon the payment of a fine and costs. When the 
prayer for judgment is continued there is no judgment—only a motion 
or prayer by the prosecuting officer for judgment. And when the court 
enters an order continuing the prayer for judgment and at the same 
time imposes conditions amounting to punishment (fine or imprison- 
ment) the order is in the nature of a final judgment, from which the 
defendant may appeal. Punishment having been once inflicted, the 
court has exhausted its power and cannot thereafter impose additional 
punishment. “Nemo debet bis puniri pro uno delicto”’—no one may be 
punished twice for one offense. S. v. Warren, 92 N.C. 825. 

The Superior Court in the instant case announced it was entering 
judgment and proceeded to require the defendant to pay a fine and the 
costs. The court’s statement, ‘the prayer be continued,” 1s inconsistent 
with what the court said and with what the court did, and may be 
treated as surplusage. The court’s order was in the nature of a final 
judgment inflicting punishment and from the judgment, the defendant 
had the right of appeal. The motion to remand is denied. 

The motion to dismiss the appeal for failure on the part of the de- 
fendant to present a proper record must be allowed. S. v. Jenkins, 234 
N.C. 112, 66 S.E. 2d 819; S. v. Daniels, 231 N.C. 17, 568.E. 2d 2. Rule 
19(4) requires that the evidence in narrative form be set out in the 
record. Rules of Practice in the Supreme Court, 221 N.C. 556. For 
failure to comply with this rule the appeal will be dismissed in the 
absence of error appearing on the face of the record proper. Laughing- 
house v. Ins. Co., 239 N.C. 678, 80 S.. 2d 457; Rhoades v. Asheville, 
220 N.C. 443, 17 8.E. 2d 500; Pruitt v. Wood, 199 N.C. 788, 156 S.E. 126. 
Compliance with the rule is mandatory and may not be waived by the 
parties. S. v. McNeill, 239 N.C. 679, 80 S.E. 2d 680; S. v. Powell, 238 
N.C. 550, 78 S.E. 2d 343. “The Court has not only found it necessary 
to adopt them (the Rules) but equally necessary to enforce them . 
uniformly.” Pruitt v. Wood, supra. “According to our decisions . . 
the appeal (will be) dismissed, as no error appears in the record proper.” 
S. v. McNeill, supra. 

Appeal dismissed. 
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HENRY B. HOOD v. QUEEN CITY COACH CO., a Corporation, AND 
ASHEVILLE UNION BUS STATION, INC., a Corp. 


(Filed 9 October, 1957.) 


Negligence § 16~—~Allegations held sufficient to state cause of action for con- 
curring negligence of defendants. 


Allegations that defendant bus station and defendant coach company 
jointly used, possessed and controlled a paved strip of land between their 
respective offices and invited their patrons and customers to use same, that 
plaintiff customer bought a ticket at the bus station and was proceeding 
on foot along the passageway when he fell into a hole along the edge of 
the passageway, and that defendants were negligent in failing to provide 
guard rails, signs or warnings, and adequate lights to enable patrons and 
invitees of defendants to use the passageway in safety, and that such negli- 
gence was the proximate cause of plaintiff's injuries, held sufficient to state 
a cause of action for actionable negligence on the part of defendants, and 
the coach company’s demurrer thereto was improperly sustained. 


_ Apprat by plaintiff from Phillips, J., at 22 July Civil Term, 1957, of 
BUNCOMBE. 


Harkins, Van Winkle, Walton & Buck and Herbert L, Hyde for 
plaintiff, appellant. | 


Willams & Williams for defendant Asheville Union Bus Station, 
Inc., appellee. 


JOHNSON, J. Civil action to recover damages for personal injuries 
alleged to have been caused by the joint negligence of the defendants. 
The defendant Queen City Coach Company filed answer. The defend- 
ant Asheville Union Bus Station, Inc., demurred to the amended com- 
plaint for failure to state facts sufficient to constitute a cause of action 
against it. The demurrer was sustained. The single question pre- 
sented for decision is whether this ruling was correct. 

These, in substance, are among the crucial facts alleged by the plain- 
tiff: The defendant Queen City Coach Company was engaged in oper- 
ating motor bus lines entering the City of Asheville. The defendant 
Asheville Union Bus Station, Inc., owned and operated a bus terminal 
in Asheville. The two defendants operated under a written agreement 
(copy of which is attached to the complaint) by which the Bus Station 
furnished the usual terminal facilities for the Coach Company. 

The Coach Company occupied a building at the intersection of Inter- 
urban Place and Ashland Avenue adjacent to the bus terminal, and 
used it as a garage and office. A public alley lay between this garage 
building and the bus station. The defendants were in the joint use and 
possession of a paved strip of land along the western margin of the 
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public alley. The alley, together with the paved strip along its west- 
ern margin and also other paved portions adjacent to the northern and 
eastern margins of the alley, were used by both the defendants as a 
passageway. ‘The defendants in their joint use and control of the 
passageway invited their patrons and customers to travel over it for the 
purpose of conducting business with both defendants: The defendants, 
in the joint maintenance and control of the passageway, carelessly and 
without due regard for the safety of prospective patrons using the 
passageway, caused to be dug and left exposed alongside the western 
edge of the passageway an oblong hole about three feet deep and ap- 
proximately ten feet long, “without. guard rails and in such a manner 
as to create a highly dangerous walkway” for “customers and persons” 
going to and from the rear of the bus station. 

On the night of 20 December, 1955, the plaintiff, a business patron 
of the defendants, having purchased from the Bus Station a ticket for 
the purpose of riding a Queen City bus from Asheville to Charlotte, 
was proceeding on foot along the western side of the passageway; that 
as he reached the upper end of the hole or pit, “he stepped carefully 
forward in anticipation of stepping upon a walkway, but due to the 
absence of a hand rail, or guard rail, and due to the exposed and un- 
guarded condition of the said pitfall and trap, and due to the fault, 
neglect and failure of the defendants to warn the plaintiff of the dan- 


gerous condition of said passageway, .. . the plaintiff fell headlong 
into the said hole,” and as a result sustained serious and permanent 
injuries, 


The plaintiff then goes on to allege in separate paragraphs some 13 
different phases of negligent conduct on the part of the defendants, as 
proximate causes of the injury. Among the phases of negligence so 
alleged are these: (a) failure to provide guard rails of any kind around 
the excavation; (b) failure to provide signs or warnings of the alleged 
dangerous condition created and maintained by the defendants; and 
(c) failure to provide adequate lights in the vicinity of the hole to 
enable patrons and invitees of the defendants to use the passageway 
with safety. 

The foregoing allegations and others of supporting and amplifying 
nature, when taken as true and liberally construed in favor of the plain- 
tiff, as is required on demurrer, state ultimate facts sufficient to show 
breach of common duties owed by both defendants to the plaintiff, 
proximately causing injury to him. This suffices to allege actionable 
negligence. 38 Am. Jur., Negligence, Sec. 257. See also Bost v. Met- 
calfe, 219 N.C. 607, mid. p. 610, 14 8.E. 2d 648, 650. The ruling of the 
court below in sustaining the demurrer must be held for error. 

The decisions cited and relied on by the appellee, including Shives 
v. Sample, 238 N.C. 724, 79 S.E. 2d 193, are distinguishable. 
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The judgment below is 
Reversed. 


STATE v. DESMO WYNNE, BRYANT MORAN, E. C. BROWN, anp 
MARY HANSON. 


(Filed 9 October, 1957.) 
1. Riot § 2— 
Evidence that a riot took place when a multitude gathered to prevent 
police officers from arresting one of defendants and that each of defendants 
were involved in the riot, held sufficient. 


2. Same: Criminal Law § 107— 


Where the law requires the participation of more than one person in 
order to make their acts criminal, the required number must be found 
among those described in the bill, and therefore where the indictment 
charges named persons with participation in a riot without enlarging the 
number by adding the words “and others,” an instruction that each defend- 
ant would be guilty if the jury found beyond a reasonable doubt that he 
together with two or more other persons participated in the offense, must 
be held for error as permitting the jury to go outside the indictment to 
find the required number. 


APPEAL by Desmo Wynne, Bryant Moran, and E. C. Brown from 
Bone, J., June, 1957 Term, Martin Superior Court. 

Criminal prosecution upon bill of indictment in which the three 
appellants and Mary Hanson were charged with having engaged in a 
riot in the town of Williamston. Mary Hanson entered a plea of 
guilty. The three appellants entered pleas of not guilty. 

The State’s evidence tended to show that five officers went to the 
home of Mary Hanson about eight o’clock at night on 3 May, 1957, to 
execute a search warrant for whisky. Mary was seen to pour a quart of 
whisky out of a coffeepot and the officers sought to place her under 
arrest. She resisted, fought the officers, and called for help. While the 
officers were subduing her and placing her in the police car, a crowd 
estimated at 50 to 100 gathered. Someone in the crowd shouted: “Get 
them, don’t let them get away with it.” An officer testified: ‘We left 
there with bottles hitting the automobile. Mr. Wiggins (one of the 
officers) got hit on the leg. The car got hit. The windshield was 
broken.” .. . “Bottles were being thrown and a part of a stump and 
arock. E. C. Brown was trying to get someone to keep us from taking 
her (Mary Hanson) away. He asked the crowd were they going to let 
us bring her away.” The officers’ car was so damaged as to require 
repainting. 
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The evidence for the State did not place either the appellant Wynne 
or the appellant Moran at Mary’s house or in the crowd there. How- 
ever, fifteen or twenty persons appeared at the courthouse where the 
officers had Mary in custody. Wynne and Moran were the leaders, 
doing most of the loud talking. ‘They were the ones out front. Wynne 
had a pop bottle and an open knife in his pocket.” 

Sheriff Rawls testified: “After we broke this up here (at the court- 
house) we went back up (Hanson’s house) and disbursed a crowd at 
the place they had gathered. E. C. Brown was at that place. I went 
through the crowd and talked to people I knew, asked them to break 
up and go home, and they did.” There was testimony that the dis- 
turbance delayed the officers for about one-half hour in placing Mary 
Hanson in custody and that the whole disturbance continued for ap- 
proximately one hour. 

At the close of the State’s evidence the defendants’ motion for nonsuit 
was denied and they excepted. They then introduced evidence which, 
for the purpose of the motion, need not be repeated here. The court 
again denied the motion to nonsuit, to which the defendants excepted. 
They were convicted by the jury, and from the judgment imposed, they 
prosecuted this appeal. 


George B. Patton, Attorney General 
Harry W. McGalliard, Asst. Attorney General, for the State. 
Robert D, Glass for defendants, appellants. 


Hicoins, J. The evidence was sufficient to permit the finding that a 
riot took place, and that the defendants were involved. S. v. Hoffman, 
199 N.C. 328, 154 S.E. 314; S. v. Davenport, 156 N.C. 596, 72 S.E. 7; 
S. v. Hughes, 72 N.C. 25; 8. v. Staleup, 23 N.C. 30; 77 C.J.S. 426, sec. 5; 
46 Am. Jur. 130, sec. 10. 

The appellant Desmo Wynne’s exception No. 5 challenges the follow- 
ing part of the court’s charge: “If you find from the evidence in this 
case and beyond a reasonable doubt that Desmo Wynne assembled 
together with two or more other persons of his own authority and they 
all had an intent mutually to assist each other in taking Mary Hanson 
from the officers or preventing the officers from completing her arrest 
and placing her in jail, and after so assembling with the intent afore- 
said they put their design into execution in a terrific and violent manner 
by throwing bottles or by other acts of overt violence, then you should 
return a verdict of guilty as to the defendant Desmo Wynne.” 

Moran took exception No. 6 to a similar charge as to him, and Brown 
took exception No. 7 to a like charge as to him. The three exceptions 
are brought forward and discussed under assignments of error Nos, 2, 
3, 4, and 7. The assignments leave something to be desired in pin- 


688 IN THE SUPREME COURT. {246 


STaTe v. WILLIAMS, 


pointing the error. However, enough appears to present appellants’ 
challenge to the court’s instructions to the jury. 

The bill of indictment charged that the three appellants and Mary 
Hanson committed the offense. Therefore, in order to convict any 
defendant, it was necessary for the State to prove that he participated 
with at least two of the three others charged. Nevertheless, the court 
instructed the jury it might convict any defendant if it be found he 
participated with two or more other persons. To have justified this 
instruction the indictment should have charged the named defendants 
and others committed the acts constituting the offense. When the law 
requires the participation of more than one person in order to make 
their acts criminal, the required number must be found among those 
described in the bill as participants. However, participants may be 
designated by name and the number enlarged by adding the words, 
“and others.” S. v. Raper, 204 N.C. 503, 168 S.E. 831; S. v. Smith, 237 
N.C. 1, 74. 8.E. 2d 291; S. v. Abernethy, 220 N.C. 226, 17 S.E. 2d 25. 
The court’s instructions permitted the jury to go outside the indictment 
to find the required number. 

It is impossible to tell whether the jury found each appellant engaged 
in a riotous assembly with as many as two of the other three named 
or whether he so engaged with any two or more of the assembled multi- 
tude. The charge permitted the Jury to do either. For this error, the 
defendants are entitled to a 

New trial. 


STATE vy. PAUL WILLIAMS, JR. 
(Filed 9 October, 1957.) 


Assault and Battery § 4— 


Mistaken identity of the victim is not a defense to the crime of felonious 
assault. 


AppEAL by defendant from Pless, J., 29 July, 1957, Regular Criminal 
Term, of MECKLENBURG. 

In separate bills, Richard Fisher and Paul Williams, Jr., appellant, 
were indicted for felonious assault as defined by G.S. 14-32 on J. B. 
“Red” Pressley; and Arthur Hunter was indicted for conspiring with 
Fisher and Williams to commit such assault. The three cases were 
consolidated for trial. 

The only evidence was that offered by the State. It tended to show 
the facts summarized below. 
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Pressley lived in the house of George Keziah and was in the Keziah 
house when the incidents narrated below occurred. 

Shortly before midnight, Fisher and Williams went to the Keziah 
house, but Keziah refused to let them in, basing his refusal on a prior 
shooting incident. Fisher told Keziah: “Let me go home and get my 
g—— d shotgun and I will blow my way in the house.” There- 
upon, Fisher and Williams left. 

When they left the Keziah house, Fisher and Williams went to a 
nearby poolroom where they met Hunter. Hunter, who had a ear, first 
took Fisher and Williams to “Bill Wick’s house,” where they tried to 
borrow a gun. Unable to borrow a gun from Wick, Hunter drove 
Fisher and Williams to Williams’ house. Williams went into his house, 
got a single-barrel shotgun, and then came back and got in the car. 
When they passed Keziah’s house, on their way back to the poolroom, 
Williams fired from the moving car into the Keziah house. Shot from 
this blast entered the house. 

Leaving Hunter in the poolroom, Fisher and Williams went to a spot 
near the Keziah house from which they had a view of the back (screen) 
door. While Fisher and Williams stood there, between a parked car 
and a tree, two other persons came to the back door of the Keziah 
house. Pressley (not Keziah) went to the door and let them into the 
house; and, while Pressley stood in the house at the open door, Fisher 
raised the shotgun and shot him, causing Pressley to lose one eye and to 
suffer other serious injuries. Fisher and Williams then fled from the 
scene. 

As to Fisher, the verdict was “guilty of Fetonious AssauLT’; and 
the judgment pronounced was “that he be confined in the State Peni- 
tentiary at hard labor for not less than five (5) nor more than seven 
(7) years,” 

As to Williams, appellant, the verdict was “guilty of FErLonious 
ASSAULT ON THE Basis oF AIDING AND ABETTING”; and the judgment 
pronounced was “that he be confined in the State Penitentiary at hard 
labor for not less than three (3) nor more than five (5) years.” 

As to Hunter, the verdict was “guilty of AssauLT WiTH A DEADLY 
WEAPON ON THE Basis or AIDING AND ABETTING, AND IN His Cast WE 
RECOMMEND Leniency.” As to Hunter, the court continued prayer for 
judgment until the 30 September, 1957, Term of Criminal Court. 

Williams excepted and appealed, assigning errors. 


Attorney-General Patton and Assistant Attorney-General Bruton for 
the State. 
James B. Ledford and L. Glen Ledford for defendant, appellant. 
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Per Curiam. As to Williams, sole appellant, there was ample evi- 
dence to support the verdict; and consideration of each of his eleven 
assignments of error fails to disclose any error of law deemed suffi- 
ciently prejudicial to justify the award of a new trial. 

The applicable principles of law are well established. No restate- 
ment thereof is required, nor would it serve a useful purpose to analyze 
in greater detail the evidence tending to establish appellant’s guilt. 

While the evidence tends to show that the enmity of Fisher and 
Williams was directed primarily towards Keziah whom they knew and 
not against Pressley whom they did not know, mistaken identity of the 
victim is not a defense to the crime of felonious assault. S. v. West, 
152 N.C. 832, 68 S.E. 14; S. v. Heller, 231 N.C. 67, 55 S.E. 2d 800. 

No error, | 


STATE v. ROBERT P. ARTHUR. 
(Filed 9 October, 1957.) 


Criminal Law § 187: Judgments § 20—- 


Where, on motion to correct the minutes, the court finds upon supporting 
evidence that the minutes of the court were correct, its ruling denying the 
motion is not subject to review. 


AppEaL by defendant from Huskins, J., February Term 1957 of 
MECKLENBURG. 

This case was here at the Fall Term 1956 (S. v. Arthur, 244 N.C, 582, 
94 S.E. 2d 646). While the appeal was pending in this Court, the 
defendant moved in the court below to correct the minutes of the court, 
contending that the jury had not returned a verdict of guilty as set out 
in the minutes of the court, that the true facts are as reported by the 
Court Reporter. See S. v. Arthur, supra, where the contentions of the 
defendant are set out in full. The court below denied the motion on 
the ground that the case was pending in the Supreme Court. Upon 
appeal, we affirmed the ruling in an opinion reported in S. v. Arthur, 
244 N.C. 586, 94 8.E. 2d 648. 

A new trial was granted on the original appeal, and in connection 
therewith this Court said: “In granting a new trial, it is without preju- 
dice to the defendant to move, and to be heard, and to have the facts 
found, on his motion for correction of the minutes. If no verdict was 
rendered, the new trial here granted shall not prejudice defendant with 
respect to his right to be heard, if he should so desire, on question of 
former jeopardy.” 
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Thereafter, the defendant moved to have the judgment originally 
entered stricken, and to have the minutes corrected to show that no 
verdict was rendered by the jury as to the guilt or innocence of the 
defendant but that the verdict actually rendered in the original trial 
was as follows: “Court: Lady and Gentlemen of the jury, have you 
agreed upon your verdict? Jury: We have. Court: Guilty? Jury: 
We'd like to recommend mercy.” 

The court below heard the testimony of nineteen witnesses bearing 
on the question involved, including the Court Reporter, several attor- 
neys, the Assistant Solicitor, the Superior Court Judge who presided 
at the former trial, a Deputy Clerk of the Superior Court of Mecklen- 
burg County, and eight members of the Jury who sat in the original 
trial, the eight being all that could be located at the time of the hearing. 

The court found as a fact that the minutes of the court, to the effeet 
that a verdict of guilty with a recommendation of mercy was returned 
by the jury, were correct, and denied the motion to amend the minutes. 

The defendant appeals, assigning error. 


Attorney-General Patton and Assistant Attorney-General McGal- 
lard for the State. 
Llewellyn & Greene for defendant. 


Per CuriaM. The record discloses that the findings of the court 
below are supported by competent evidence; hence, the challenged rul- 
ing is not subject to review, S. v. Cannon, 244 N.C. 399, 94 S.E. 2d 339, 
and cited cases. 

Affirmed. 


GERTRUDE L. CHAMPION, Wipow Aanp ADMINISTRATRIX ; DARLENE CHAM- 
PION, DatGHTER; CARL CHAMPION, Son; BETTY JEAN CHAMPION 
THORNBURG, DavGHTER; AND ARBRADELLA CHAMPION BELL, 
DavucHTERB; LYMAN E. CHAMPION, DEckEaAsEeD, vy. HARDIN-DIXON 
TRACTOR COMPANY (EMPLOYER) anD TEXTILE INSURANCE COM- 
PANY (CARRIER), DEFENDANTS. 


(Filed 9 October, 1957.) 


Master and Servant § 55d— 


The findings of fact of the Industrial Commission are conclusive on 
appeal when they are supported by competent evidence even though there 
be evidence that would support a finding to the contrary. 


AppEaL by defendants from Craven, Special J., at canes 1957 Term, 
of CLEVELAND. 
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Proceeding under the North Carolina Workmen’s Compensation Act 
to determine liability or non- -liability of defendants to claimants for 
injury by accident resulting in death of Lyman E. Champion on 4 
August, 1955. 

The Deputy Commissioner, hearing the claim, upon stipulation of 
parties, and evidence offered by plaintiffs, made findings of fact, among 
others, that deceased employee sustained an injury by accident arising 
out of and in the course of his employment, which resulted in his death. 
In accordance with which the Deputy Commissioner made conclusions 
of law, and awarded compensation in favor of claimants. Defendants 
excepted thereto, and appealed to and applied for review by the Indus- 
trial Commission as a whole. 

Upon such appeal and review the Commission adopted as its own 
the findings of fact and conclusions of law of the Deputy Commissioner, 
together with the award based thereon,—and affirmed his decision in 
all respects. Defendants excepted thereto and appealed to Superior 
Court, assigning error. 

And upon hearing on such appeal, the presiding judge of Superior 
Court, being of opinion, after due deliberation, that in this proceeding 
(1) the findings of fact are supported by competent evidence before 
the Industrial Commission and are determinative of all questions at 
issue in the proceeding, and (2) justify the legal conclusions, decisions, 
and award of the Industrial Commission, and (3) that there is no merit 
to any of the fourteen exceptions made by defendant to the decision, 
opinion and award of the Full Commission, entered judgment over- 
ruling each exception so made, and affirming the award in all respects. 

Defendants except thereto, and appeal to Supreme Court, and assign 
error. 


Horn & West for Plaintiffs Appellees. 
Kennedy, Covington, Lobdell & Hickman for Defendants Appellants. 


Per CurraM. When there is any competent evidence to support a 
finding of fact by the Industrial Commission, such finding is conclusive 
on appeal, even though there is evidence that would support a finding 
to the contrary. Watson v. Clay Co., 242 N.C. 768, 89 S.E. 2d 468, 
and cases there cited. Therefore in the light of the Commission’s find- 
ings of fact, supported by competent evidence, the judgment from 
which this appeal is taken must be, and it is 

Affirmed. 
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E. C. HELMS v. GENE LUTHER WEHUNT anpd GOFORTH BROTHERS, 
INC., A CORPORATION. 


(Filed 9 October, 1957.) 


Appra by defendants from Sharp, S. J., Special Civil Term 4 March 
1957 of MECKLENBURG. 

Civil action to recover damages for personal injuries and property 
damage sustained in a collision between an automobile and a truck. 

The jury answered the issues of negligence, contributory negligence, 
and damages in plaintiff’s favor. 

From judgment on the verdict, defendants appeal. 


Robert L. Scott and Charles T. Myers for Plaintiff, Appellee. 
Kennedy, Covington, Lobdell & Hickman for Defendants, Appellants. 


Per CuriAM. Defendants’ only assignments of error are to the denial 
by the court below of their motions for Judgment of nonsuit, except a 
formal one as to the judgment. 

Defendants state in their brief, “it is not contended that there is no 
evidence of negligence on the part of the defendants to go to the Jury.” 
Defendants’ contention is that the case should have been nonsuited on 
the ground that plaintiff was guilty of contributory negligence as a 
matter of law. 

A study of plaintiff’s evidence does not establish the facts necessary 
to show contributory negligence so clearly that no other conclusion may 
be reasonably drawn therefrom. Plaintiff has not proved himself out 
of court as a matter of law. Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 
19. The trial judge properly submitted the issue of contributory negli- 
gence to the triers of the facts. 

No error. 
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JASPER STOKES anp Wirt, REBA STOKES; HATTIE C. STOKES; 
GLADYS STOKES McLAWHORN; LYMAN G. STOKES anp Wirz, MARY 
STOKES; BERNICE L. STOKES anp Wirt, EDNA EARL STOKES, anp 
ELEANOR JEAN OSTRANDER anp Hussanpd, ALFRED OSTRANDER, 
v. EUGENE SMITH anv WIFE, RUTH W. SMITH; KIRBY SMITH anp 
Wire, CLARA SMITH; RALPH SMITH anp Wire, MARY A. L. SMITH; 
CORA BOB SMITH TURNAGE; LARRY W. SMITH, JR., ann WIFE, 
DARLENE SMITH, anp DOROTHY W. SMITH anp ROY TURNAGE, JR. 


BLANEY McLAWHORN MOORE, JENNIE NICHOLS, DOROTHY CAY- 
TON, NINA DEAVER, BEN McLAWHORN, ED McLAWHORN, AND 
EUGENE McLAWHORN, INTERVENORS. 


(Filed 16 October, 1957.) 


1. Appeal and Error §§ 28, 37— 


Where plaintiff appellants have served no case on appeal, filed no assign- 
ments of error and no brief or appeal bond, appellee’s motion to dismiss 
the appeal will be allowed. 


2. Husband and Wife § 12c—Conveyance by husband and wife to third 
person and reconveyance to husband do not establish as matter of law 
attempt to circumvent G.S, 52-12. 

The mere fact that husband and wife conveyed her land to a third person, 
without the examination of the wife, and that such third person, on the 
following day, conveyed the land to the husband for the same recited con- 
sideration, is insufficient to establish conclusively that the conveyances 
were for the purpose of transferring the wife’s title to the husband without 
complying with G.S. 52-12, but whether the conveyances were executed to 
accomplish an illegal purpose should be established by verdict of jury or 
finding of the court, and where the parties stipulate the facts without 
stipulating that the transaction was not bona fide for a proper purpose, the 
husband acquires title. 


3. Same— 

Where a deed purports to be from husband and wife to a third party, the 
burden is upon the party asserting it to prove that the conveyance was 
made to such third party, who reconveyed to the husband, for the pur- 
pose of circumventing G.S. 52-12. 


4. Homestead § 4a— 
Sales under execution to provide funds to pay a debt, and sales under 
judicial decree for such purpose, are void unless the debtor’s homestead 
is laid off in accordance with mandatory provision of statute. G.S. 1-371, 
872, 375, 376, 379, 386. 


5. Same-— 
Land allotted as the homestead is exempt from levy or sale under execu- 
tion during existence of the homestead right. 
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6. Homestead § 7— 


To make a valid conveyance of allotted homestead, the wife of the home- 
steader must join in the conveyance. 


Land allotted as the debtor’s homestead is not subject to sale under 
judicial process so long as it is owned, occupied or beneficially enjoyed 
by the homesteader. 


A mortgage of allotted homestead is not such sale as to subject the land 
to sale under execution. 


9. Same— 


When the homesteader voluntarily parts with his legal title and the 
right to use, occupy and enjoy his allotted homestead, he has no right to 
prohibit the sale of that land under judicial process, though he may convey 
it subject to any reservations, exceptions or conditions which he deems 
advisable. 


10. Same: Bankruptcy § 2— 


Since the judgment debtor has the right to sell the land allotted to him 
as a homestead subject to his right to use and occupy it as a homestead, 
it is property which a trustee in bankruptcy may, but does not have to, 
take into possession and administer. 


The term “homestead rights” has different meanings when applied to 
different factual situations: homestead rights are protected from the force 
of judicial process; but the homesteader may voluntarily dispose of prop- 
erty allotted as his homestead for the purpose of satisfying his debts, in 
which case he is presumed to have exercised his full powers of disposal 
and to have retained only the right of occupancy for the period prescribed 
by the Constitution. 


12. Appeal and Error §§ 49, 55— 


Where facts stipulated by the parties are insufficient to determine the 
law applicable to the case, the cause must be remanded. 


APPEAL by plaintiffs and intervenors from Burgwyn, E. J., 27 May, 
1957 Term of Pitt. 

Plaintiffs brought this action to recover possession and to be ad- 
judged the owners of a parcel of land in Pitt County containing five 
acres allotted to Ed McLawhorn as his homestead. 

Defendants other than Darlene Smith answered. They admitted 
possession of the land, denied plaintiff’s ownership, and for a further 
defense and by way of affirmative relief asserted their ownership under 
a chain of title set out in the further answer. They pray that they 
be adjudged the owners of the land. 
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Thereafter Ben McLawhorn, Blaney McLawhorn Moore, Ed McLaw- 
horn, Jr., and Eugene McLawhorn sought and were granted permission 
to intervene and assert their right to the land in controversy. They 
filed pleadings alleging ownership of the land and damages for the 
alleged wrongful possession. 

Thereafter Nina Deaver, Dorothy Cayton, and Jennie Marie Nich- 
ols sought and were granted permission to intervene and assert their 
title to the land in controversy. They filed a pleading alleging owner- 
ship and damages for the asserted wrongful detention. 

Plaintiffs and defendants answered the pleas of the intervenors. They 
denied the claims made by the intervenors. 

The parties waived a jury trial and stipulated the facts which may 
be summarized as follows: 

(1) Plaintiffs are the widow and heirs of B. F. Stokes or the hus- 
bands or wives of said heirs. 

(2) Answering defendants are the heirs of R. W. Smith and wife, 
Cora Smith, or the husbands or wives of said heirs. 

(3) Nina Deaver, Dorothy Cayton, and Jennie Marie Nichols are 
the only children of Ed McLawhorn and his first wife, Mary Jones 
McLawhorn. Both parents are deceased. 

(4) Ben McLawhorn, Ed McLawhorn, Jr., Eugene McLawhorn, and 
Blaney McLawhorn Moore are the only children of Ed McLawhorn, 
deceased, and his second wife, Annie McLawhorn. 

(5) The land in controversy is part of a large tract inherited by 
Mary Jones McLawhorm, first wife of Ed McLawhorn, from her father, 
Ben A. Jones. 

“SixtH: That by instrument of record in Book J-9, page 529, Pitt 
County Registry, dated 6 April, 1909, Mary McLawhorn, wife of Eddie 
McLawhorn, executed and delivered to said Eddie McLawhorn a pur- 
ported deed of conveyance embracing a tract of land which included 
the five acres in controversy, reserving ‘my life estate and that of any 
of our living issue that may be born to us.’ 

“Said deed herein referred to was void for lack of acknowledgment 
and probate as prescribed by law and required by NC GS 52-12. 

“SEVENTH: That by instrument of record in Book G-10, page 71, 
Pitt County Registry, dated 4 October, 1912, recorded 5 October, 1912, 
at 9:00 A.M., Eddie McLawhorn and wife, Mary A. McLawhorn, (also 
known as Mary Jones McLawhorn) purportedly conveyed to Exum 
Dail the same tract of land described and referred to in paragraph 6 
above, for a recited consideration of $100. The certifying officer did 
not certify his findings and conclusion under NC GS 52-12, 

“HicHTtH: That by deed of record in Book G-10, page 63, Pitt 
County Registry, dated 5 October, 1912, recorded at 9:00 A.M. Octo- 
ber 11, 1912, Exum Dail and wife, Maud Dail, reconveyed said lands 
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described in paragraphs 6 and 7 above to Eddie McLawhorn for a 
recited consideration of $100.00.” 

(9) In actions entitled “Ed McLawhorn and others v. J. H. Byrum”’ 
and “Bank of Ayden v, Ed McLawhorn,” commissioners were appointed 
by the Superior Court of Pitt County and directed to sell a described 
tract of land “containing 6214 acres, more or less, and known as part 
of the B. A. Jones land, save and excepting that certain 12 acres of said 
land described in a certain mortgage from Ed McLawhorn to J. H. 
Byrum, and subject to the homestead rights of the said Ed McLaw- 
horn.” 

(10) The commissioners made the sale in October 1926 as directed 
by the court “subject only to the homestead rights of the said Ed 
McLawhorn.” 

(11) Prior to the sale “the homestead of the said Ed McLawhorn 
was laid off as provided by law and as appears in Judgment Docket 
#29 at page 247, said homestead being described as follows:” Then 
follows a description by metes and bounds of the land in controversy. 

(12) The commissioners executed a deed to R. W. Smith. It de- 
scribes a tract of land, reciting it contains 621% acres, and concludes: 
“, . . saving and excepting that certain 12 acres of said land described 
In a certain mortgage from Ed McLawhorn to J. H. Byrum and subject 
to the homestead rights of said Ed McLawhorn.” 

(13) R. W. Smith, the purchaser, took possession of the whole tract 
“except that part thereof which was set apart as a homestead to the 
said Ed McLawhorn.”’ 

R. W. Smith and wife conveyed the property purchased from the 
commissioners to B. F. Stokes. The Smith deed contains a description 
identical with the description in the deed from the commissioners to 
him, and his deed refers to the commissioners’ deed. In 1936 Stokes 
and wife reconveyed to R. W. Smith and wife. The description, after 
listing the adjoining landowners, proceeds: “. . . saving and excepting 
from this conveyance the homestead as set apart and allotted to Ed 
McLawhorn as will appear by reference to Judgment Docket No. 29, 
Case No. 898, and being the identical land deeded to B. F. Stokes by 
R. W. Smith and wife, upon which the said B. F. Stokes now resides.” 
Upon the execution of this deed, Smith and wife went into possession of 
all the land except the area set apart as the homestead. 

Ed McLawhorn died 11 July 1980. His youngest child became 21 
on 19 June 1951. After June 1951 plaintiffs took possession of the area 
allotted as the homestead. They were evicted by defendants. 

Upon the stipulated facts the court adjudged that the defendants, 
heirs of R. W. Smith, were the owners of the five acres which had been 
allotted as the homestead of Ed McLawhorn. Plaintiffs and inter- 
venors excepted and gave notice of appeal. 
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R. B. Lee for Intervenors Blaney McLawhorn Moore, Ben McLaw- 
horn, Ed McLawhorn (Jr.), and Eugene McLawhorn, appellants. 

L. W. Gaylord, Sr., L. W. Gaylord, Jr., and M. E. Cavendish for 
Intervenors Nina Deaver, Dorothy Cayton, and Jennie Marie Nichols, 
appellants. 


Albion Dunn for defendant appellees. 


RopMaNn, J. Plaintiffs have served no case on appeal, have filed no 
assignments of error, and have filed no brief or appeal bond. Defend- 
ants’ motion to dismiss plaintiff’s appeal is allowed. 

The children of Mary Jones McLawhorn contend that the facts stipu- 
lated establish as a matter of law that Exum Dail was a mere conduit 
to pass the title of Mrs. McLawhorn’s property to her husband, and 
since the deed from Mrs. McLawhorn and husband to Dail was not 
probated as required for a valid conveyance from wife to husband 
(G.S. 52-12), he acquired no title to the property, but upon her death 
was a tenant by courtesy consummate. Grant the soundness of the 
premise, and the conclusion follows. Pilkington v. West, ante, p. 575; 
Ingram v. Easley, 227 N.C. 442, 42 S.K. 2d 624. But the facts stipu- 
lated do not support the premise. Whether Dail was a bona fide pur- 
chaser or a strawman was a question of fact. The burden rests upon 
those asserting the invalidity of the deed to establish that it is not in 
fact what it purports to be. McCullen v. Durham, 229 N.C. 418, 50 
S.E. 2d 511. The mere fact that on the following day the property was 
conveyed to the husband and the consideration recited in each deed 
was the same is not sufficient to conclusively establish that Dail was 
a mere means to accomplish an illegal purpose. Intervenors had a right 
to insist on findings of fact by a jury or by the court, but here they 
have stipulated the facts. It is not stipulated as a fact that the trans- 
action was not bona fide and for a proper purpose. We attach no im- 
portance to the use of the word “reconvey” in connection with the con- 
veyance from Dail to McLawhorn. The parties did not, on the oral 
argument or by brief, suggest it meant more than a transmission of a 
title from Dail to Ed McLawhorn. 

Having concluded that title was vested in Ed McLawhorn, we are 
called upon to determine, if we can from the stipulated facts, the mean- 
ing and effect of the phrase “subject to the homestead rights of the said 
Ed McLawhorn” used in the decree appointing commissioners and in 
the deed from the commissioners to Smith for the McLawhorn property. 

The facts stipulated do not disclose all of the parties or the character 
or purpose of the actions in which the commissioners were appointed 
and the order of sale was made. Was Mrs. McLawhorn a party? 
Were the commissioners appointed to consummate a voluntary disposi- 
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tion of the land by Ed McLawhorn? If so, was his wife a party to the 
conveyance? Were the actions in which the decree was entered merely 
for the purpose of declaring a debt and a lien on McLawhorn’s property 
against which he could assert his homestead exemption and a postpone- 
ment of the sale of the land allotted as his homestead until the termina- 
tion of that nght? 

Defendants strenuously insist that the question has been definitely 
settled by Joyner v. Sugg, 182 N.C. 580; Davenport v. Fleming, 154 
N.C. 291, 70 S.E. 472; Kirkwood v. Peden, 173 N.C. 460, 92 S.E. 264; 
and Hicks v. Wooten, 175 N.C. 597, 96 S.E. 107. Each of those cases 
dealt with voluntary conveyances made by the property owner and the 
scope and effect of language used by the grantor. It is not here stipu- 
lated that the decree under which the sale was made was entered to con- 
summate and give effect to a voluntary conveyance made by the prop- 
erty owner; and because the facts stipulated do not establish the con- 
trolling effect of those cases, we deem it necessary to point out what we 
think are now well-established principles relating to the homestead. 

Statutory provision was made for the exemption from sale under 
execution of certain kinds of property of an impoverished debtor as 
early as 1773. Rev. Stat. 1837, c. 45, s. 7; Rev. Code 1854, c. 45, s. 7, 
8,9, 10. It was not until the adoption of the Constitution in 1868 that 
we wrote into our organic law the right of a judgment debtor to claim 
as exempt from sale under execution both real and personal property. 
These constitutional provisions and the statutes enacted to give effect 
thereto have in the past been fruitful sources of litigation. 

The Legislature in 1869 enacted a statute requiring the allotment of 
the homestead before a levy under execution. ec. 137, P.L. 1869. Por- 
tions of that Act now appear as G:S. 1-371, 372, 375, 376, 379, and 386. 
The statute, by express language, commands the sheriff to lay off a 
homestead to the judgment debtor before any levy is made. The pro- 
visions of the statute are mandatory. Sales made under execution 
merely for the purpose of providing funds to pay a debt are, when the 
homestead of the judgment debtor has not been allotted, void. Poe v. 
Hardie, 65 N.C. 447; Taylor v. Rhyne, 65 N.C, 530; Waters v. Stubbs, 
75 N.C. 28; Mebane v. Layton, 89 N.C. 396; McCracken v. Adler, 98 
N.C. 400; Morrison v. Watson, 101 N.C. 332; Mobley v. Griffin, 104 
N.C. 112; Ferguson v. Wright, 113 N.C. 537; Wiliams v. Johnson, 230 
N.C. 338, 53 S.E. 2d 277. 

A sale of decedent’s land by judicial decree for the purpose of making 
assets to pay his debts is not within the letter of the statute but is 
clearly within the spirit of the law. Hence it has been consistently held 
that a homestead, where the right exists, must be allotted before lands 
of the decedent can be sold to pay his debts. Trust Co. v. McDearman, 
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213 N.C. 141, 195 S.E. 531; Fulp v. Brown, 153 N.C. 531, 69 S.E. 612; 
Shields v. Allen, 77 N.C. 375; Hinsdale v. Williams, 75 N.C. 430. 

The constitutional right of a debtor to a homestead and the statutory 
right to have it allotted before levy and sale were not controversial. 
But when the allotment was made, what should the sheriff sell? Should 
he sell the entire tract subject only to the right of the judgment debtor 
to use and occupy the allotted area for his life and the life of his widow 
or the minority of his children or should the officer exclude from the 
sale the entire area allotted as a homestead and sell only the remaining 
land, if any, of the judgment debtor? The Legislature in 1870 pro- 
vided the answer. It enacted: “It shall not be lawful to levy or sell 
under execution for any debt the reversionary interest in any land 
included in a homestead until after the termination of the homestead 
interest itself: Provided, that the statute of limitations shall not run 
against any debt owing by the holder of the homestead affected by this 
section, during the existence of his interest in the homestead.” c. 121, 
s. 1, Laws 1869-70 (Battle’s Rev. 1873, c. 55, s. 26). 

As early as 1871 the Court said: “Only the interest of a debtor in 
land in excess of the homestead can be levied upon and sold; and this 
excess must be ascertained by appraisers properly appointed.” Taylor 
v. Rhyne, supra. It explained the reason for the legislation, saying: 
“That act (c. 121, Laws 1870) was intended to protect the owner of a 
homestead by the purchaser against any vexatious litigation which 
might be instituted by the purchaser of a reversionary interest. Such 
interest, if sold, would yield but little to an execution creditor in satis- 
faction of his debt, and in nine cases out of ten would be purchased by 
speculators.” Poe v. Hardie, supra. In this connection it was said in 
Kirkwood v. Peden, supra: “The only reason for keeping a judgment in 
full force and effect during the existence of the homestead is to subject 
the reversionary interest to its payment when the homestead expires, 
as such interest cannot be sold under execution during the life of the 
homestead.” As noted in Mebane v. Layton, supra, s. 1 of the Act of 
1870 was not brought forward in the Code of 18838. The reason for the 
omission is not clear. 

Divergent views are expressed in the older cases with respect to the 
basis for the exemption from levy and sale, during the existence of the 
homestead right, of the lands allotted as a homestead. Some of the 
cases predicate this exemption on the statute; others predicate the right 
on the Constitution itself. No matter what the basis for the exemption, 
the cases are in agreement that the land allotted as the homestead is 
exempt from levy and sale under execution during the existence of the 
homestead right. Lambert v. Kinnery, 74 N.C. 348; Hinsdale v. Wil- 
liams, supra; Gheen v. Summey, 80 N.C, 187; Mebane v. Layton, supra} 
Markham v, Hicks, 90 N.C. 204; Vanstory v. Thornton, 112 N.C. 196. 
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Fulp v. Brown, supra; Crouch v. Crouch, 160 N.C. 447, 76 S.E. 482; 
Brown v. Harding, 171 N.C. 686, 89 S.E. 222; Cheek v. Walden, 195 
N.C. 752, 143 S.E. 465; Muller v. Little, 212 N.C. 612, 194 S.E. 92; 
Cleve v. Adams, 222 N. C. 211, 22 8. E. 2d 567; Sample v. Jackson, 225 
N.C. 380, 35 8.E. 2d 236. 

Though there was agreement on this aspect of the law relating to 
homestead, from the time of the adoption of the Constitution until after 
the turn of the century, sharp disagreement often existed among mem- 
bers of the Court in respect to an interpretation of s. 8 of Art. X of the 
Constitution, providing: “. . . no deed made by the owner of a home- 
stead shall be valid without the signature and acknowledgment of his 
wife.” Did that section require the signature of the wife, when no 
homestead had been allotted, in order that the husband could validly 
convey it? During the same period, members of the Court often ex- 
pressed equally divergent views on the question of the right of a debtor 
to assert exemption from levy and sale pursuant thereto of a tract of 
land which he had voluntarily conveyed. Did the right which a judg- 
ment debtor grantor had to claim homestead in a particular tract of 
land follow the land and inure to the benefit of the grantee during the 
life of the debtor grantor and the minority of the children? If so, was 
the debtor grantor entitled also to claim his homestead in other lands 
which he had not sold? 

Adrian v. Shaw, 82 N.C. 474, decided at the Spring Term 1880, held 
that a judgment debtor was, by the Constitution, entitled to a home- 
stead; and when a sale of his property was made without allotting his 
homestead the sale was void and the purchaser acquired no title to the 
land even though the judgment debtor had subsequently sold the land. 
Ashe, J., speaking for a unanimous Court, said: “It may be that the 
owner of a homestead who leaves the State and changes his domicile 
should be considered as having abandoned his homestead. But the law, 
when it authorizes one to sell his homestead, would be untrue to itself 
and the obligations of justice if it were to allow the owner to sell it, 
receive a full and fair price, and then leave it subject, in the hands of 
his vendee, to the satisfaction of his debts. We cannot believe that to 
be the law.” 

The reasoning and conclusion reached in Adrian v. Shaw, supra, was 
adopted in a number of subsequent cases. Illustrative: Simpson v. 
Houston, 97 N.C. 344; Vanstory v. Thornton, supra (Clark, J., later 
C. J., dissented) ; Gardner v. Batts, 114 N.C. 496 (again Clark, J., dis- 
sented); Stern v. Lee, 115 N.C. 426 (Clark and McRae dissented) ; 
Brown v. Harding, supra. (This case, though decided in 1916, applied 
the law as the Court interpreted it, to transactions occurring prior to 
1905.) 
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In Fleming v. Graham, 110 N.C. 374, the Court held that where a 
judgment debtor made a valid conveyance of his land, it was a waiver 
of his right to have his homestead assigned in that land. There was no 
dissent in that case. 

The divergent views of the members of the Court were brought 
sharply into focus in Thomas v. Fulford, 117 N.C. 667, where each of 
the five members of the Court filed an opinion. The problem created 
by the divergent views expressed in Thomas v. Fulford, supra, was 
emphasized when Joyner v. Sugg, 131 N.C. 324, was decided at the Fall 
Term 1902. Again five separate opinions were filed. No common 
ground could be found on which a majority could stand. The case 
revolved around the right of a property owner in debt to convey his 
land without the joinder of his wife and the estate and property ac- 
quired at a foreclosure sale when the conveyance was made “subject to 
the reserved homestead right” of the mortgagor. A majority of the 
Court reached the conclusion that a conveyance by one in debt without 
the joinder of his wife and without the allotment of the homestead was 
void as to such portion of the land as represented the value of the 
homestead, to wit, $1,000. | 

The membership of the Court changed with the election in 1902. A 
petition to rehear was filed, granted, and opinion rendered by three 
judges reversing the conclusion reached on the former hearing. Doug- 
las, J., filed a dissenting opinion. Connor, J., having been of counsel, 
did not sit. This opinion was filed in May after the Legislature had 
adjourned. Walker, J., speaking for the Court, said: “If it was in- 
tended by the framers of the Constitution that all of the interest of the 
owner in the homestead land should be exempted from sale, it was not 
necessary to pass the act of 1869-’70, as the Constitution sufficiently 
protected it. 

“Tt was only upon the supposition that there was an interest in the 
exempted land which was left exposed to sale that made it necessary to 
pass the said act. That statute was remedial in its nature. The old 
law was the Constitution, which declared that a certain part of the land 
should be set apart and to it be attached a right or privilege of exemp- 
tion only, thereby rendering it liable to sale, subject to that exemption. 
The mischief was that sales under execution had been and were then 
being made, which were recognized as valid by the courts and which 
were considered as injurious to the homesteader; and to remedy this 
evil, the statute was enacted.” 

The Legislature met in January 1905 with this confused and appar- 
ently unstable state of law relating to homesteads confronting it. 
Manifestly, legislation was necessary. On 16 January 1905, S.B. 116 
was introduced to amend s. 505 of the Code of 1883 which now appears 
as GS. 1-375. That bill, with an amendment inserted in the House to 
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the effect that it should not have retroactive effect, became the law on 
6 February 1905. It now appears as G.S. 1-370. If one is to read the 
amendment intelligently, he should read first G.S. 1-371, then 375, and 
then 370; and when so read and compared with the Act of 1870, it is 
manifest that the Legislature intended to provide: (1) It is mandatory 
that the homestead be allotted before proceeding with a sale of the 
judgment debtor’s lands to satisfy his debts by judicial process, This 
is demonstrated by Williams v. Johnson, supra; Trust Co. v. McDear- 
man, supra, and other cases cited. (2) To make a valid conveyance of 
the allotted homestead, the wife of the homesteader must join in the 
conveyance. Dalrymple v. Cole, 170 N.C. 102, 86 S.E. 988, and cases 
cited; Hall v. Dixon, 174 N.C. 319, 93 S.E. 837; Cheek v. Walden, 
supra. (3) The land so allotted is not subject to sale under judicial 
process so long as owned, occupied, or beneficially enjoyed by the 
homesteader. Assurance Society v. Russos, 210 N.C. 121, 185 8.E. 632; 
Waiters v. Hedgpeth, 172 N.C. 310, 90 S.E. 314; Willams v. Johnson, 
supra. (4) A mortgage of the allotted homestead is not such sale as 
subjects it to sale under execution. Cleve v. Adams, supra. (5) When 
the owner voluntarily parts with his legal title and the right to use, 
occupy, and enjoy a particular tract of land which has been allotted as 
his homestead, he has no right to prohibit the sale of that land under 
the judicial process, Sash Co. v. Parker, 153 N.C. 130, 69 8.E. 1; Rose 
v. Bryan, 157 N.C. 173, 72 S.E. 960; Duplin County v. Harrell, 195 
N.C. 445, 142 8.E. 481; Land Bank v. Bland, 231 N.C. 26, 56 8.E. 2d 30, 
thus overruling Adrian v. Shaw, supra, and that line of cases. He may 
convey subject to any reservations, exceptions, or conditions which he 
deems advisable, and when so made in his deed, the provisions therein 
contained will be interpreted as they would in any other deed. (6) 
Since the judgment debtor has a right to sell the land allotted to him as 
a homestead, subject to his right to use and occupy it as a homestead, it 
is property which the trustee in bankruptcy may, but does not have to, 
take into possession and administer. 11 U.S.C.A. 110; Murray v. 
Hazell, 99 N.C. 168; Williams v. Scott, 122 N.C. 545; Watters v. Hedg- 
peth, supra; Patrick v. Beatty, 202 N.C. 454, 163 S8.E. 572; Sample v. 
Jackson, supra. 

“The same words or those nearly similar, used under different circum- 
stances and contexts, may express different intentions.” Coffield v. 
Peele, ante, p. 661. 

We think the term “homestead rights” has different meanings when 
applied to different factual situations. One situation requires the 
ascertainment of the rights which can be claimed against judicial 
process; the other, the ascertainment of what a party retains when he 
voluntarily conveys his property. 
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When a judgment creditor uses the force of judicial process to collect 
the obligation owing to him, his debtor has a right to have a portion of 
his land allotted for his use and occupancy. Coupled with and as an 
incident to this right to use and occupy is the right provided by the 
statute to postpone the sale of the area so allotted until the right of 
occupancy has terminated. These are the homestead rights protected 
against the force of judicial process. A judicial sale subject to these 
rights passes no title to the allotted land. Barrett v. Richardson, 76 
N.C. 429. Sound reason exists for the exclusion. Poe v. Hardie, supra. 

On the other hand, when a property owner voluntarily disposes of 
his property for the purpose of satisfying his debts and subject to his 
homestead right, he is presumed to have exercised his full power of 
disposal and to have retained only the right of occupancy for the period 
prescribed by the Constitution. No question is presented of any viola- 
tion of his legal rights. Joyner v. Sugg, supra; Davenport v. Fleming, 
supra; Kirkwood v. Peden, supra; Hicks v. Wooten, supra; involve the 
construction of voluntary conveyances. 

The facts stipulated are insufficient to determine the law applicable 
to the case. Hence a remand is necessary for proper development of 
the facts. Gutlford College v. Guilford County, 219 N.C. 347, 13 S.E. 
2d 622. 

The appeal of plaintiffs is 

Dismissed. 

As to the intervenors, the cause is 

Remanded. 


ALICE C. DEAN v. HOME BENEFICIAL LIFE INSURANCE COMPANY. 
(Filed 16 October, 1957.) 


1. Insurance § 80f-—— 


The beneficiary’s introduction in evidence of insured’s application for 
reinstatement, containing a signed statement that he was in good health, 
etc., together with testimony of insurer’s agents, one that he saw insured 
sign the application and recommended him as a first class risk and the 
other that he wrote “O.K.” on the application, is sufficient to make out a 
prima facie showing of good health and does not establish as a matter of 
law, So as to justify nonsuit, insurer’s affirmative defense of misrepresenta- 
tion of health. 


2. Trial § 22a— 
On motion to nonsuit, the evidence must be interpreted in the light most 
favorable to plaintiff, giving her the benefit of every legitimate inference 
that may be drawn therefrom. 
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8. Trial § 22c-— 


On motion to nonsuit, conflicts in the evidence must be resolved in plain- 
tiff’s favor. 


4. Insurance § 30f— 

Plaintiff beneficiary’s evidence tended to show that applications for rein- 
statement were acted on by insurer within a ten day period and that if an 
application were rejected a rejection slip was sent to the field agent within 
that time, that insured died ten days after signing application for rein- 
statement, which application was received by insurer in due course, and 
that proof of death forms were given the beneficiary by the field agent 
some eighteen days after the application was made, together with other 
evidence in the case, is held sufficient to justify the inference that the 
application for reinstatement had been approved at the home office of 
insurer prior to the death of insured. 


Appra by plaintiff from Rudisill, J., at February Term, 1957, of 
GASTON. 


Ernest R. Warren and Hugh W. Johnston for plaintiff, appellant. 
Porter B. Byrum for defendant, appellee. 


Jounson, J. Civil action on policy of life insurance. The court 
below allowed the defendant’s motion for nonsuit at the close of the 
plaintiff’s evidence. The appeal tests the correctness of this ruling. 

It is admitted that the policy sued on was duly issued by the defend- 
ant, insuring the life of Gordon C. Dean in the amount of $500, and 
that his wife, the plaintiff herein, was the beneficiary. It is further 
admitted that the policy lapsed for nonpayment of premiums at the end 
of the thirty-day grace period on or about 23 May, 1956. 

On 14 June, 1956, the insured signed application for reinstatement of 
the policy. The application was made on a written form furnished by 
the insurance company and filled out by its agent, S. L. Ferrell. The 
insured paid agent Ferrell all past due premiums and also future pre- 
miums for two weeks, up to 2 July, 1956. The premium receipt issued 
by agent Ferrell recites that the premiums were received without obli- 
gation on the part of the insurance company until the reinstatement 
application “is received and approved by the Company at its Home 
Office,” and further that if the “application is rejected, this deposit will 
be returned .. .” 

The insured died 24 June, 1956, before receiving notice whether the 
company at its home office had approved or rejected the application. 

The. widow, beneficiary, brings this action, alleging that the applica- 
tion had been approved and that the policy was in force at the time of 
the death of her husband. The defendant denies that the application 
was approved and contends that it was rejected. 


23 — 246 


706 IN THE SUPREME COURT. [246 


DEAN Vv. INSURANCE Co. 


Decision turns on whether the plaintiff’s evidence was sufficient to 
carry the case to the jury on the question of reinstatement. 

The crucial phases of the evidence may be summarized as follows: 
The application for reinstatement was made on a form card. The card 
contains numerous blank spaces printed on each side. The blank spaces 
contain in small print requests for factual information respecting the 
lapsed policy, e.g., number, date, and type of the policy; name, age, and 
address of the insured; questions concerning the health of the insured; 
date of lapse, etc. The application card also contains this statement, 
printed in bold type on its face: 


“The above described policy having lapsed, application is hereby 
made for revival of same. To induce the company to revive the 
policy the undersigned does hereby represent and declare that the 
person heretofore insured by the above described policy has not 
been sick or injured, nor has said person consulted or been pre- 
scribed for by a physician since said policy was lapsed, except as 
stated above. The undersigned understands and agrees that all 
arrears deposited with the company at this time on account of the 
above policy are held subject to the application for revival being 
officially approved at the home office of the company, and that if 
this application is declined by the company, said arrears are to be 
refunded. The undersigned also expressly agrees that no liability 
shall exist on the part of the company until this application for 
revival has been so approved and accepted and in accordance with 
the terms of the policy.” 


The application for reinstatement signed by the insured, Gordon C. 
Dean, contained statements representing that he “had not been sick or 
injured since the policy lapsed” and that the condition of his health was 
“good.”’ Agent Ferrell signed the application card on the back certify- 
ing that he saw the insured at the time the ‘application was written,” 
that he questioned him concerning his health, and that he recommended 
the insured “as a first class risk.” J. M. Smith, the company’s Staff 
Superintendent at the Gastonia field office, testified as an adverse wit- 
ness for the plaintiff. He said he wrote his “O.K.” on the application 
card in red ink and initialed it ‘J.M.S.” Superintendent Smith further 
testified that “normally when an agent represents somebody as a first 
class risk” the application for reinstatement “goes through with no com- 
plications.” 

The foregoing statements of the insured, representing that he was in 
good health, together with the supporting statements of agents Ferrel! 
and Smith, constitute prima facie evidence of sound health and insur- 
ability of the insured within the requirements laid down by the com- 
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pany for reinstatement. This being so, in dealing, as we are here, solely 
with a question of nonsuit, we need not consider the defendant’s plea 
by way of affirmative defense that the insured was sick and under the 
care of a physician when the application for reinstatement was made, 
nor need we consider or discuss the testimony in support of the affirma- 
tive defense elicited from the plaintiff on cross-examination. It suffices 
to note that in view of the prima facie showing of good health disclosed 
in the insured’s application, the plaintiff by her own testimony has not 
established as a matter of law the defendant’s affirmative defense. See 
Hedgecock v. Ins. Co., 212 N.C. 688, 194 S.E. 86. 

Adverting further to the contents of the reinstatement card, it is noted 
that on the right side of the face of the card there is a blocked-off space 
with heavy print indicating ‘‘Home Office Use Only.” Under this head- 
ing and in the left section of the blank is printed in small type the word 
“weeks” and in the right section of the space is printed the word “ar- 
rears.” The figure “9” appears in the left section of this space. This 
figure “9,” which the plaintiff contends was written in the blank after 
the application reached the home office, is referred to and commented 
on in the testimony of J. M. Smith hereinafter set out. The following 
memoranda appearing on the margin of the application card (placed 
there, as the plaintiff contends, in the home office) are also referred to 
in the testimony of J. M. Smith: “July—2—-1956” on the left margin 
of the card; and the letter “a” written near the right-hand bottom 
margin, 

J. M. Smith, Staff Superintendent of the defendant, testifying as to 
the procedure followed in processing a reinstatement application, said: 
“The agent turns it in at the Gastonia office. We mail it to Richmond. 
... This blank here (pointing to one of the blanks on the application 
for reinstatement) says ‘For Home Office Use Only.’ We don’t fill any 
of that out. This section here where it says ‘arrears,’ J imagine that 
means how many weeks in arrears the policy is. ... I don’t know 
anything about that particular, because we don’t never fil] it out. That 
spot you pointed to says, ‘For Home Office Use Only.’ I’m not in the 
Home Office, I’m in the field office. . . . When we sent (send) the appli- 
cation off they do not send it back to us. . . . if it’s rejected, they send 
us a small slip; if they don’t, they put it on a regular form when they 
send it down and issue it into a life register... . I recognize those 
initials on the application card. That’s my writing. That red mark 
there, ‘O.K., J.M.S.’ I check it to see if the thing is completely filled 
out so there won’t be no more delay in sending it back. That other 
writing isnot mine. That ‘July 2, 1956’ is not mine. I did not put that 
small ‘a’ on the card. . . . That section says ‘Home Office Use.’ It’s 
got ‘weeks—9’ in there. . . . I imagine that would be the number of 
weeks in arrears that Mr. Dean’s policy would have been calling for 
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and two in advance. .. . Yes, she paid eleven weeks. That takes you 
through July 2, 1956. They paid it on June 14th, and that was for the 
week June 18th. . . . And it was nine weeks in arrears. And he called 


for two weeks in advance, so if it came back in his account, it would 
not be in arrears on his book. That’s the usual procedure when reviv- 
ing an insurance policy—to collect two weeks in advance, so when it 
comes down it will not be in arrears. The contract says it should be 
a week in advance. ... To the best of my knowledge Mr. Dean died 
on Sunday. I was down at his house sometime the following week. 
. . . L went down there with them papers and told her to go ahead and 
fill them out and if it was approved the Home Office would definitely 
pay the claim; but it had never been approved by the Home Office. . 
When I say it had never been approved by the Home Office I don’t 
know that. ... It was rejected. It never came in Mr. Ferrell’s ac- 
count. It didn’t have time to go through the channels to get back on 
the agent’s book.” 

The plaintiff, Alice C. Dean, testified in part: “The insurance got 
behind... . Mr. Ferrell didn’t say much. .. . He just told me that 
whenever four weeks were up, my policy would lapse. . . . After I got 
some money, Mr. Ferrell dropped by again... . He asked me about 
the approval (revival) and I gave him the money and my husband 
signed the approval (application for reinstatement) card... . The 
next time I saw Mr. Ferrell was after my husband died, ... that 
would be two weeks later. . . . I was away (from home) the first week 
and the next week was two weeks later and my husband had passed 
away and I told him that I’d lost my husband. This was the week my 
husband died. And Mr. Ferrell looked at me in amazement. He said 
‘I never heard of it.’ I said ‘Yes, he died the 24th.’ And he said, well, 
. . . he’d go back and see about making arrangements to pay off. The 
next day there were some more insurance men came down there. .. . I 
don’t believe Mr. Ferrell was with them. . . . there were two of them. 
. . . [see one of the men . . . who came down after my husband died. 
That black-headed fellow right yonder is one of them, and I believe 
that that other fellow is the other one. . . . And they asked concerning 
about it and they said they would pay off, so they went back... . 
They said they would go back and fix up the application papers and 
everything. They brought me a paper to have filled out and all... . 
And then on Friday Mr. Ferrell came down and said they wouldn’t. 
... he said he’d bring the $12.98 check the next day. ...I never 
did take the check.” 

In deciding whether the evidence is sufficient to withstand the defend- 
ant’s motion for nonsuit we are required to accept and interpret the 
evidence in the light most favorable to the plaintiff and to give to her 
the benefit of every legitimate inference that may be drawn therefrom. 
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Cozart v. Hudson, 2389 N.C. 279, 78 S.E. 2d 881. “If there is conflict in 
the evidence, or if it 1s susceptible of more than one interpretation, 
these must be resolved in the plaintiff’s favor.” Poindexter v. First 
National Bank of Winston-Salem, 244 N.C. 191, 92 S.E. 2d 773. 

In applying this formula to the case at hand, these crucial phases 
of the evidence come into focus: (1) The testimony of Staff Superin- 
tendent Smith, explaining the memoranda and writings appearing on 
the margins of the application for reinstatement and in the space 
murked for “Home Office Use Only,” justifies the inferences that the 
application was received in due course and was acted upon in the home 
office. (2) Superintendent Smith said the procedure followed at the 
home office after acting on an application for reinstatement was, in case 
of rejection, that a slip to that effect would be sent down from the home 
office to the field office; whereas, if the application was approved, the 
record of the policy would go “into a life register,” and come down 
from the home office in the account of the field agent. (3) While 
Superintendent Smith, testifying as an adverse witness, said it usually 
takes from ten to fourteen days for an application to be approved, and 
for that reason it was customary for the canvassing agent in taking a 
reinstatement application to collect advance premiums for two weeks, 
so that the policy would not be in arrears again when approval came 
down from the home office, nevertheless witness Smith said the insur- 
ance policy provides for collection of an advance premium of only one 
week, This policy provision indicates that the insurance company 
contemplated that it should take only one week in which to process an 
application for reinstatement. This being so, the policy provision sup- 
ports the plaintiff’s contention that her husband’s application was acted 
upon and approved in the home office during the 10-day period inter- 
vening between the date the application was made and his death. The 
contention finds further support in the circumstance that no notice of 
rejection appears to have come down to the field office or to agent Fer- 
rell before he called at the Dean home after Dean’s death. Ferrell 
learned then for the first time of the death of the insured and told 
Mrs. Dean he would go back and make arrangements about paying off. 
It was after this, according to Superintendent Smith’s testimony, that 
he, Smith, took the proof of death papers out to the home for the widow 
to execute. According to her testimony, this was the second week after 
the death of the insured; according to Smith’s testimony, it was the 
first week thereafter. Viewed in the light most favorable to the plain- 
tiff, the claim papers were given to her some eighteen days after the 
application for reinstatement was made. From this line of testimony 
it is inferable that no rejection notice had come down from the home 
office, else Superintendent Smith would have so advised the widow 
rather than assist her in filing claim for the policy benefits. Further- 
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more, agent Ferrell’s call at the home after Dean's death, when con- 
sidered in the light of Ferrell’s statement to Mrs. Dean that he did not 
know of her husband’s death, is corroborative of other evidence tending 
to show that the policy had been reinstated at the home office and was 
back in Ferrell’s debit account, and that Ferrell was calling at the 
Dean home to make a regular premium collection. This is also borne 
out inferentially by the testimony of Superintendent Smith. 

The foregoing facts and circumstances, when considered with other 
evidence favorable to the plaintiff, is sufficient to justify the inference 
that the application for reinstatement had been approved at the home 
office of the insurance company before the death of the insured. 

In this view of the case it is not necessary to discuss whether the 
allegations of the complaint are broad enough to put to test the prin- 
ciple that where death of the insured occurs after the lapse of a reason- 
able period of time for consideration of a reinstatement application, 
but before formal approval or rejection thereof, the unreasonable delay 
operates as an estoppel or waiver entitling the beneficiary to recover. 
See Apostle v. Acacia Mutual Life Ins. Co., 208 N.C. 95, 179 S.E. 444; 
Trust Co. v. Ins. Co., 199 N.C. 465, 154 8.E. 743; 29 Am. Jur., Insur- 
ance, Sections 271 and 272; Annotations: 105 A.L.R. 486; 164 A.L.R. 
1057. 

The judgment below is 

Reversed. 


BEULAH T. MATHESON vy. AMERICAN TRUST COMPANY, TRUSTEE UNDER 
THE Last WILL AND TESTAMENT OF JAMES PLEASANT MATHESON, 
DECEASED ; NELL COFFEY LINNEY, ADMINISTRATRIX C€.T.A. OF THE ESTATE 
or BAXTER M. LINNEY, Deceasep; NELL COFFEY LINNEY, MAR- 
GARET LINNEY COFFEY, MARY FRANCES LINNEY BREWER, KEN- 
NETH BOGLE LINNEY; MAMIE LEE MATHESON,, ADMINISTRATRIX OF 
THE ESTATE OF ROBERT ATWELL MATHESON, DeEckEasep; MAMIE LEP 
MATHESON ; GLENN HOLLAND, Executor OF THE ESTATE oF LILLIAN 
MATHESON HOLLAND, Deceasep; GLENN HOLLAND, ROBERT 
GLENN HOLLAND, LUCILE MATHESON ABERNETHY, MARY AYRES 
PAYNE CAMPBELL, WILLIAM MATHESON PAYNE, AND THOSE UN- 
KNOWN AND UNBORN PERSONS WHO May HEREAFTER, 04) EITHER BIRTH OR 
ADOPTION FALL WITHIN THE CLASS DESIGNATED BY JAMES PLEASANT 
MATHESON, DECEASED, IN His WILL as “My NIECES AND NEPHEWS” PRIOR 
TO THE DEATH OF THE PLAINTIFF, BEULAH T. MATHESON. 


(Filed 16 October, 1957.) 
Wills § 834b— 


Testator’s will provided for the payment of income from designated 
property to his brother “and his wife” in equal parts and to the survivor 
of them for the lifetime of the survivor, with provision for the distribu- 
tion of the corpus upon the death of the survivor. After testator’s death, 
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the wife died and the brother remarried. Thereafter the brother died. 
Held: The gift was to the wife of the brother living at the time of the 
execution of the will and testator’s death, and the second wife of the 
brother took no interest under the will. 


APPEAL by the plaintiff, Beulah T. Matheson, and by the Guardian 
ad Litem from Sharp, S. J., March, 1957 Special Term, MECKLENBURG 
Superior Court. 


The plaintiff brought this action for the purpose of having the court 
determine her rights under the will of James Pleasant Matheson. The 
testator, a physician residing in Charlotte, North Carolina, executed his 
will on 15 March, 1934. He was killed in an automobile accident on 
5 August, 1937. He was never married. At the time of the execution 
of the will the testator had one living brother, two living sisters, and a 
number of nieces and nephews. The brother, W. L. Matheson, and wife, 
Fairy Porter Hurd Matheson, were married in 1900 and from that date 
until after the testator’s death they lived in Mooresville, North Caro- 
lina, approximately 30 miles from Charlotte. No children were born 
of the marriage. Fairy Porter Hurd Matheson died on 29 July, 1948. 
W. L. Matheson married the plaintiff, Beulah T. Matheson on 3 April, 
1951. They lived together until his death on 18 January, 1956. 

At the time of the testator’s death, nine nephews and nieces by birth 
and one by adoption were living. No additional ones have come into 
being since that date. 

After making certain specific bequests the testator, in Item XIII of his 
will, devised and bequeathed to his named trustees all the residue of his 
real and personal property to be disposed of by dividing the income into 
72 equal parts. “They shall pay 12/72nds to my brother W. L. Mathe- 
son and his wife, of the Town of Mooresville, North Carolina, in equal 
parts for their lifetime. Should either of them die before the termina- 
tion of this trust, said trustees shall pay the whole of said income to the 
survivor of them during the lifetime of such survivor. In event both 
of them shall die before the termination of this trust, ... the said 
trustees shal] pay said income in equal parts to my nieces and nephews, 
until the termination of the trust created in this Item XIII, exclusive 
of Jean Booth Matheson ... for whom I have made provision here- 
inafter.”’ 

In Item XVI the will provided that the trustees shall continue to 
hold 12/72nds of the corpus of the fund “for the benefit of my said 
brother W. L. Matheson and his wife, paying the net income therefrom 
to my said brother and his wife in equal parts or to the survivor of them 
for the lifetime of such survivor. Upon the death of the survivor of 
them, said trustees shall distribute said 12/72nds interest so held by 
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them equally among my nieces and nephews, exclusive of Jean Booth 
Matheson, for whom I have hereinbefore made provision.” 

The trustees paid 12/72nds of the income in equal parts to W. L. 
Matheson and his wife, Fairy Porter Hurd Matheson, until the latter’s 
death on 29 July, 1948, and thereafter paid all the income to W. L. 
Matheson, the survivor, until his death on 18 January, 1956. The 
trustee now has for distribution under Item XVI of the will, approxi- 
mately $123,000.00. 

The court found facts, of which the above is a summary, and con- 
cluded as a matter of law” ... the interests in remainder in the 
12/72nds of the trust estate, of which W. L. Matheson and his wife were 
the beneficiaries for their lifetime and the lifetime of the survivor, 
vested in the nieces and nephews of the testator as of the date of his 
death, 5 August 1987; that no nieces or nephews of the testator came 
into being subsequent to the date of the will and that the class desig- 
nated as ‘nieces and nephews’ closed upon the death of W. L. Matheson, 
18 January 1956.” 

The Guardian ad Litem appointed to represent all unborn nieces and 
nephews contends the roll cannot be called and the nieces and nephews 
who take be known until the death of the plaintiff, Beulah T. Mathe- 
son, second wife of W. L. Matheson. 

The court, by judgment, ordered the trustee to distribute the corpus 
of the 12/72nds of the trust estate held for the benefit of W. L. Mathe- 
son and his wife, together with all income accrued after 18 January 
1956, to the nieces and nephews designated in the judgment dated 
4 March, 1957, each to receive a one-ninth part thereof. To the court’s 
findings and judgment, the plaintiff and the Guardian ad Litem ap- 
pealed, assigning errors. 


Kennedy, Covington, Lobdell and Hickman, 

By: W.T. Covington, Jr., for plaintiff, appellant. 

Harry C. Hewson, for Guardian ad Litem, appellant. 

Tahaferro, Grier, Parker & Poe, 

By: Joseph W. Grier, Jr., 

Sydnor Thompson, for defendant Nell Coffey Linney, appellee. 

Charles W. Campbell, for defendants Mary Ayres Payne Campbell 
and William M. Payne, appellees. 

Scott, Collier & Nash, 

By: Robert A. Collier, for defendant Lucile M. Abernethy, appellee. 

Deal, Hutchins & Minor, 

By: Roy L. Deal, for defendants Margaret Linney Coffey, Mary 
Frances Linney Brewer, and Kenneth Bogle Linney, appellees. 
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Raymer & Raymer, 

By: A. B. Raymer, for defendants Glenn Holland and Robert Glenn 
Holland, appellees. 

Harry R. Stanley, for defendant Mamie Lee Matheson, appellee. 


Hicarns, J. Stripped of its nonessentials, the question presented is 
this: Does the plaintiff, Beulah T. Matheson, acquire any right to the 
income under Items XIII and XVI of the will of James Pleasant 
Matheson? At the time the will was executed in 1934, and likewise at 
the time of the testator’s death in 19387, W. L. Matheson and his wife, 
Fairy Porter Hurd Matheson, lived in Mooresville, North Carolina. 
They had lived together since their marriage in 1900. Fairy Porter 
Hurd Matheson was well known to the testator. After the testator’s 
death the brother, W. L. Matheson, and his wife, Fairy Porter Hurd 
Matheson, received the income from the fund in equal parts until her 
death in 1948. Thereafter W. L. Matheson, the survivor, received the 
entire income until his death in 1956. Nothing appears in the will or in 
the attendant circumstances surrounding the testator, at the time he 
made it, to indicate he had in mind as a beneficiary any wife of his 
brother W. L. Matheson, except the one to whom he was then married 
and with whom he then lived in Mooresville, N. C. 

Item XIII disposes of the income during the life of the trust. Item 
XVI disposes of the corpus at the end of the trust period, except as to 
the 12/72nds thereof which the trustees “shall continue to hold” and 
pay the income to W. L. Matheson and wife exactly as directed in Item 
XIII. The two items must be construed together. 

The plaintiff’s contention the gift to the wife of W. L. Matheson is a 
class gift is without support. A gift to children or to nieces and 
nephews may be, and often is, a gift to a class. Ordinarily, however, 
wives do not come as a class—they come one at a time. 

A gift to a man and his wife is a gift to the wife living at the date 
of the will “or at the date from which the will is deemed to speak.” 
Williams v. Alt, 226 N.Y. 283, 123 N.E. 499; Gurley v. Wiggs, 192 
N.C. 726, 135 S.E. 858; Hill v. Aldrich, 326 Mass. 630, 96 N.E. 2d 147; 
In re Fitzgerald’s Estate, 32 N.Y.S. 2d 1004, 178 Misc. 15; Beers v. 
Narramore, 61 Conn. 13, 22 A. 1061; Trust Co. v. Green, 239 N.C. 612, 
80 S.E. 2d 771; Doherty v. Russell, 116 Me. 269, 101 A. 305; Rogers 
v. Rogers, 22 N.Y.S. 2d 659, 174 Misc. 841; Meeker v. Draffen, 201 
N.Y. 205, 94 N.E. 626. | 

This Court, speaking through Barnhill, J. (later C. J.), in the case of 
Byrd v. Patterson, 229 N.C. 156, 48 S.E. 2d 45, said: 


“Thus a conveyance, Ballard v. Farley, 226 S.W. 544, or a devise, 
* Motley v. Whitemore, 19 N.C. 537, to a named man ‘and wife’ or a 
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deed to a designated person ‘and children’ conveys an estate to the 
‘wife’ or ‘children’ living at the time of the execution and delivery 
of the deed, or, in the case of a will, at the death of the testator. 
Darden v. Timberlake, 1389 N.C. 181; Buckner v. Maynard, 198 
N.C. 802, 153 S.E. 458; Cullens uv. Cullens, 161 N.C. 344, 77 S.E. 
228; King v. Stokes, 125 N.C. 514; Helms v. Austin, 116 N.C. 
751; Gay v. Baker, 58 N.C. 344. It is just as effectual as if the 
name of the wife or child or children had been given in full, 6 
Thompson, Real Property, 322, 325, and extrinsic evidence is ad- 
missible for the purpose of fitting the description to the person or 
persons intended. 16 A.J. 482; 6 Thompson, Reali Property, 322, 
325; Gold Mining Co. v. Lumber Co., 170 N.C. 278, 87 S.E. 40.” 


Under the factual situation presented here, the bequest to W. L. 
Matheson and wife of Mooresville, North Carolina, is a bequest to 
W. L. Matheson and wife, Fairy Porter Hurd Matheson, as effectively 
as if her name were inserted in the will. The trustees have carried out 
the trust by paying the net income to W. L. Matheson and wife, Fairy 
Porter Hurd Matheson, in equal shares until her death, and in paying 
all income thereafter to W. L. Matheson, the survivor, until his death. 
By the express provisions of the will the bequest of the income then 
terminated. It is now the duty of the trustees to distribute the corpus 
of the fund and all income therefrom since 18 January, 1956, to the 
nine nieces and nephews designated by Judge Sharp in the judgment of 
4 March, 1957, or to those who legally represent them. 

The evidence and the amendment to the complaint offered in the 
court below were immaterial. The motion to amend here is denied for 
that reason. The judgment is 

Affirmed. 


ENGLISH MICA COMPANY; WESTERN ASSURANCE COMPANY vy. 
AVERY COUNTY BOARD OF EDUCATION. 


(Filed 16 October, 1957.) 
1. State § Se— 

The findings of fact of the Industrial Commission in a proceeding under 
the Tort Claims Act are conclusive on appeal if supported by any compe- 
tent evidence, even though there is evidence that would support a finding 
to the contrary. 


2. State § 3b— 


In this proceeding under the Tort Claims Act the evidence is held suffi- 
cient to support a finding that the accident in question resulted from the 
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negligence of the driver of a school bus in hitting a vehicle traveling in 
the opposite direction while a portion of the school bus was on its left of 
the center line of the highway, and the Industrial Commission’s findings of 
negligence and proximate cause are conclusive. G.S. 148-300.1. 


AppEAL by plaintiffs from Nettles, J., April Term 1957 of Avery. 

This proceeding involves a claim arising under the Tort Claims Act, 
G.S. 143-291, et seg., which was duly filed with the North Carolina 
Industrial Commission. | 


The matter was heard before a Deputy Hearing Commissioner (here- 
inafter called Deputy Commissioner) of the Commission. The evidence 
is to the effect that on 7 September 1955 at approximately 2:45 p.m., 
a tractor-trailer owned by the plaintiff English Mica Company was 
being driven in a northerly direction on Highway No. 19-E in Plumtree, 
North Carolina, toward a bridge; that the tractor-trailer was being 
driven by Homer Pitman, an employee of the plaintiff English Mica 
Company. The trailer was loaded with mica and it was being driven 
upon the right side of the highway at a speed of 33 to 35 miles per hour, 
the speed limit at such place being 35 miles per hour. The paved high- 
way was approximately 18 feet wide and had a center line dividing the 
lanes of traffic. The bridge was more than 18 feet wide. 

When the plaintiffs’ driver got to the bridge, he saw a school bus 
coming. It was approximately 30 or 40 feet from the bridge. The 
bridge was approximately 50 feet long. There is a curve to the left of 
the bridge, the school bus driver was making this curve, which was to 
his right, at a speed of approximately 25 miles per hour. The school 
bus was empty except for the driver. When the school bus driver saw 
the tractor-trailer, he applied his brakes in such a manner as to lock the 
back wheels of the bus and it skidded and bounced diagonally across 
the road in front of the tractor-trailer. The driver of the tractor-trailer, 
according to his testimony, thought the school bus was loaded with 
children and he pulled over a little too far to the right of the road and 
“about that time the back end of the bus hit my front wheel and 
knocked the steering wheel out of my hand and I couldn’t pull it back. 
The tractor and trailer turned over on the side. . . . The end of the bus 
that hit the tractor-trailer was over on my side of the road. The portion 
of the bus that hit me was at least 4 feet in my line (sic) of traffic.” 

According to other evidence, the schoo] bus was driven by Isaac Gold- 
man Hughes, an employee of the defendant, who was at the time acting 
within the scope of his employment and who admitted immediately 
after the accident that it was his fault. The school bus was between 
7 feet 8 inches and 8 feet in width; the tractor-trailer was approxi- 
mately 8 feet in width. The two vehicles could have passed on the 
bridge if “both had been on the proper side of the road.” 
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There is no controversy as to the amount of plaintiffs’ damages. 

The Deputy Commissioner found the facts and concluded as a matter 
of law: (1) That there was negligence on the part of the above-named 
employee of the defendant while acting within the scope of his employ- 
ment and that such negligence was the proximate cause of the damages’ 
sustained by the plaintiffs. (2) There was no contributory negligence 
on the part of the plaintiffs or upon the part of the driver of the plain- 
tiffs’ motor vehicle. (3) That as a result of the negligence of the em- 
ployee of defendant, the plaintiffs were damaged in the total sum of 
$2,000.73. 

An award in favor of the plaintiffs was entered accordingly and from 
the decision and award the defendant, in apt time, appealed to the Full 
Commission. The hearing was held and the Full Commission adopted 
as its own the findings of fact and conclusions of law and order of the 
Deputy Commissioner and affirmed the result reached by him. 

The defendant appealed to the Superior Court, filing exceptions and 
assignments of error to the findings of fact and conclusions of law 
adopted by the Full Commission. In the Superior Court each excep- 
tion of the defendant to the findings of fact and conclusions of law 
adopted by the Full Commission was sustained, “the court being of the 
opinion that there is not sufficient evidence in the record to establish 
negligence or damages by the defendant.” 

Judgment was entered sustaining the exceptions and remanding the 
cause to the Industrial Commission for further proceedings in aceurd | 
therewith. 

Plaintiffs appeal, assigning error. 


Warren H. Pritchard for appellants. 
Charles Hughes for appellee. 


Denny, J. It is provided, among other things, in G.S. 143-300.1, 
1955 Cumulative Supplement, as follows: “The North Carolina Indus- 
trial Commission shall have jurisdiction to hear and determine tort 
claims against any county board of education or any city board of 
education, which claims arise as a result of any alleged negligent act or 
omission of the driver of a public school bus who is an employee of the 
county or city administrative unit of which such board is the governing 
board, and which driver was at the time of such alleged negligent act 
or omission operating a public school bus in the course of his employ- 
ment by such administrative unit or such board.” 

If there is any competent evidence to support findings of fact by the 
Industrial Commission, such findings are conclusive, and on appeal are 
not subject to review by the Superior Court or this Court. Moore v. 
Superior Stone Co., 242 N.C. 647, 89 S.E. 2d 253; McCraw v. Calvine 
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Mills, Inc., 283 N.C. 524, 64 S.E. 2d 658; Gabriel v. Town of Newton, 
227 N.C. 314, 42 S.E. 2d 96; Creighton v. Snipes, 227 N.C. 90, 40 S.E. 2d 
612; Fox v. Cramerton Mills, 225 N.C. 580, 35 S.E. 2d 869; Hegler v. 
Mills Co., 224 N.C. 669, 31 S.E. 2d 918; Kearns v. Furniture Co., 222 
N.C. 438, 23 S.E. 2d 310; Knight v. Body Co., 214 N.C. 7, 197 8.E. 563; 
Swink v, Asbestos Co., 210 N.C. 303, 186 S.E. 258. 

This is true even though there is evidence that would support a find- 
ing to the contrary. Blalock v. City of Durham, 244 N.C. 208, 92 S.E. 
2d 758; Hawes v. Mutual Ben. Health & Acct, Assn., 243 N.C. 62, 89 
S.E. 2d 739; Watson v. Harris Clay Co., 242 N.C. 763, 89 S.E. 2d 465; 
Tucker v. Lowdermilk, 233 N.C. 185, 63 S.E. 2d 109; Vause v. Vause 
Farm Equipment Co., 233 N.C. 88, 63 S.E. 2d 173; Rewis v. N. Y. Life 
Ins. Co., 226 N.C. 325, 38 S.E. 2d 97. 

The foregoing decisions are equally applicable to findings of fact by 
the Industrial Commission in a proceeding under the Tort Claims Act. 
The Act provides for appeals from the Commission to the Superior 
Court of the county in which the claim arose. However, “such appeal 
shall be for errors of law only under the same terms and conditions as 
govern appeals in ordinary civil actions, and the findings of fact of the 
Commission shall be conclusive if there is any competent evidence to 
support them. . .” G.S. 143-293. 

The facts found by the Industrial Commission, which are essential to 
a recovery by the plaintiffs under the Tort Claims Act, are supported 
by competent evidence. Moore v. Superior Stone Co., supra. Hence, 
the judgment entered in the court below must be 

Reversed. 


STATE v. JOE GREEN. 


(Filed 16 October, 1957.) 
1. Rape § 4— 

The evidence in this case, considered in the light most favorable to the 
State, is held sufficient to be submitted to the jury on the question of de- 
fendant’s guilt of the crime of rape, defendant’s contradictory evidence of 
the consent of prosecutrix being disregarded on motion to nonsuit. 


2. Criminal Law § 98— 
Conflicts in the testimony, the weight of the evidence, and the credibility 
of witnesses are all matters for the jury. 
8. Rape § 24: Criminal Law § 3— 


There is no such offense as an attempt to commit rape, but the offense 
is an assault with intent to commit rape, and therefore the solicitor’s state- 
ment that he would ask for a verdict of guilty of rape with recommendation 
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of life imprisonment or of guilty of an attempt to commit rape cannot have 
the effect of limiting the court’s duty to submit to the jury the question of 
defendant’s guilt of less degrees of the crime of rape supported by the 
evidence. 


4. Criminal Law § 109: Rape § 27— 


Where the State’s evidence, in a prosecution under an indictment 
charging the felony of rape, is sufficient to support the charge, but de- 
fendant testifies that prosecutrix consented and there is conflict in the 
evidence in other respects, it is incumbent on the court to submit also 
the question of defendant’s guilt of assault with intent to commit rape, 
or guilt of assault upon a female, or of not guilty, it being the manda- 
tory duty of the court to submit to the jury the less degrees of the 
offense which are supported by the evidence. G.S. 1-180. 


5. Rape § 25— 
The charge of the court on the question of defendant’s guilt of assault 
with intent to commit rape held without error. 


6. Assault and Battery § 16: Criminal Law § 108— 


Where there is no evidence of a simple assault, the court properly refuses 
to submit the question of defendant’s guilt of such less offense. 


7. Criminal Law § 116—-- 


The court may properly instruct the jury as to their duty to make a 
diligent effort to arrive at a verdict when the court’s language in no way 
tends to coerce the jury or to intimate in the slightest any opinion of the 
court as to what the verdict should be. 


8. Same: Criminal Law § 98— 


It is not error for the court, upon inquiry by a juror, to tell the jury the 
punishment for the offense in question. 


Appra by defendant from Pless, J., February-March Term 1957 of 
CALDWELL. 

Criminal prosecution upon a bill of indictment charging the felony 
and crime of rape upon a 16-year-old female child by a male person 
over 18 years of age. GS. 14-21. 

At the outset of the trial the Record shows this announcement by the 
solicitor for the state: 


“The State will not ask for a verdict of guilty of the capital crime 
carrying the death penalty, but will ask for a verdict of guilty of 
rape, with the recommendation of life imprisonment or guilty of 
attempt to commit rape, as the facts and law may justify.” 


The judge instructed the jury that they might return one of four 
verdicts: Guilty of rape with a recommendation of life imprisonment, 
GS. 14-21; guilty of an assault with intent to commit rape, G.S. 14-22; 
guilty of an assault upon a female, G'S. 14-33; not guilty. 
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Verdict: Guilty of an assault with intent to commit rape. 
From a judgment of imprisonment the defendant appeals. 


George B. Patton, Attorney General, and T. W. Bruton, Assistant 
Attorney General, for the State. 
W. H. Strickland for Defendant, Appellant. 


Parker, J. The defendant assigns as error the denial of his motion 
for judgment of nonsuit renewed at the close of all the evidence. It 
would benefit no one to stain the pages of our Reports with a recital of 
the sordid details of the evidence. Suffice it to say that there is compe- 
tent, substantial evidence, which taken in the light most favorable to 
the State, tends to show that the defendant, a married man living with 
his wife and child, assaulted a female child 16 years of age, and ravished 
and carnally knew her by force and against her will. The court prop- 
erly submitted the case to the jury. S. v. Reeves, 235 N.C. 427, 70 S.E. 
2d 9. The defendant’s evidence tends to show intercourse by consent. 
Conflicts in the testimony, the weight of the evidence, the credibility of 
witnesses are all matters for the jury, not the court. 8S. v. Hovis, 233 
N.C. 359, 64 S.E. 2d 564. 

The defendant assigns as error that the court in its charge submitted 
to the jury the question of the defendant’s guilt of the crime of an 
assault with intent to commit rape, and his guilt of the crime of assault 
upon a female, because such a question ‘was not before the court,” 
because of the solicitor’s statement at the beginning of the trial that he 
would ask for a verdict of guilty of rape with a recommendation of life 
imprisonment, or guilty of an attempt to commit rape, and further 
because there is a distinction between the attempt to commit rape and 
an assault with intent to commit rape, and further because the evi- 
dence shows the defendant is guilty of rape or not guilty. This Court 
said in S. v. Hewett, 158 N.C. 627, 74 S.E. 356, a statement quoted with 
approval in S. v. Adams, 214 N.C. 501, 199 S.E. 716: ‘There is no such 
criminal offense as an ‘attempt to commit rape.’ It is embraced and 
covered by the offense of ‘an assault with intent to commit rape,’ and 
punished as such.” See 75 C.J.8., Rape, p. 488. 

The indictment properly charges the felony and crime of rape, and 
also an assault upon a female by a male person over 18 years of age. 
An assault with intent to commit rape is a lesser degree of the felony 
and crime of rape. It is well settled with us that an indictment for rape 
includes an assault with intent to commit rape. G.S. 15-170; S. v. Roy 
and S. v, Slate, 233 N.C. 558, 64 S.E. 2d 840. G.S. 15-169 provides that 
“On the trial of any person for rape, or any felony whatsoever, when the 
crime charged includes an assault against the person, it is lawful for 
the jury to acquit of the felony and to find a verdict of guilty of assault 
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against the person indicted.” In S. v. Roy and S. v. Slate, supra, the 
indictment charged rape. The jury found the defendant Roy guilty of 
an assault with intent to commit rape, and the defendant Slate guilty 
of an assault on a female. This Court found no error in the trial. 

The instant case is not one where the uncontradicted evidence shows 
that the crime of rape has been committed like S, v. Brown, 227 N.C. 
383, 42 S.E. 2d 402, where the defense was insanity, and S. v. Smith, 
201 N.C. 494, 160 S.E. 577, where the defense was an alibi, in which 
cases it was held that it was not requisite to charge upon any lesser 
offenses. The State’s evidence in this case, if believed to its fullest 
extent, established the crime of rape. The defendant testified the 
intercourse was with her consent. The evidence was conflicting in other 
respects. It would have been error for the court not to have charged the 
jury on the lesser offenses, as it did. S. v. Williams, 185 N.C. 685, 116 
S.E. 736. The solicitor’s statement at the beginning of the trial did not 
relieve the court of its mandatory duty under G.S. 1-180 to declare and 
explain to the jury the law arising on the evidence given in the case. 

Under this same assignment of error the defendant contends that the 
charge on an assault with intent to commit rape was error. The con- 
tention is without merit. The charge in that respect is in accord with 
what is said in S, v. Burnette, 242 N.C. 164, 87 S.E. 2d 191, and the 
cases there cited. 

There was no evidence of a simple assault to submit to the jury. 
S. v. Robbins, ante, 332, 98 S.E. 2d 309. 

After the Jury had been out for some time, the judge sent for them, 
and instructed them as to their duty to make a diligent effort to arrive 
at a verdict. His language in no way tended to coerce or force the jury 
to arrive at a verdict, nor did it intimate in the slightest any opinion 
of the judge as to what the verdict should be. What the judge said did 
not transgress beyond the bounds of our decisions. S. v, Pugh, 183 
N.C. 800, 111 S.E. 849; S. v. Brodie, 190 N.C. 554, 130 S.E. 205; S. v. 
Lefevers, 216 N.C. 494, 5 S.E. 2d 552; S. v. Barnes, 248 N.C. 174, 90 
S.E. 2d 321. The assignment of error thereto is overruled. 

When the judge recalled the jury, a juror asked what was the punish- 
ment for an assault with intent to commit rape. The judge replied that 
the maximum punishment was 15 years. The juror then said, “it would 
be in the discretion of the court?” The judge replied, “Yes.” The 
defendant assigns as error the judge telling the juror what the punish- 
ment for this offense was. This assignment of error is overruled upon 
the authority of S. v. Garner, 129 N.C. 536, 40 S.E. 6. The judgment 
of the court was confinement for not less than 20 nor more than 24 
months. 

The defendant has 22 assignments of error, which are brought for- 
ward and stated in his brief. Nearly all of these assignments of error 
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set forth in his brief are supported by no citation of authority. All 
have been examined, and all are overruled. No assignment of error 
points out prejudicial error in the trial which would justify a new trial. 
The evidence was in sharp conflict. The triers of the facts heard the 
evidence, and have spoken. The defendant must abide by his punish- 
ment for his offense against the 16-year-old girl in this case. 

No error. | 


APPENDIX. 


Amendment to Rules of Practice in the Supreme Court. 

Upon motion duly made and seconded it was unanimously Resolved 
that the Rules of Practice in the Supreme Court as amended and pub- 
lished in 242 N.C. 766, be amended in the following particular: 

At the end of paragraph three of Rule 5, add the following: 

‘All criminal cases from the foregoing districts which are tried be- 
tween the first day of January and the first Monday in February, and 
between the first day of August and the fourth Monday in August must 
be docketed within forty-five days from the last day of the term at 
which the respective cases were tried.” 

(s) CARLISLE W. HIGGINS, 
For the Court. 
8 March 1956. 
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Abatement and Revival — Pendency of 
prior action, In re Department of 
Archives, 392; Buchanan v. Smawley, 
592; Cox v. Cox, 532; Beeson v. Bee- 
son, 330. 

‘¢ Accident’? — Within purview of Com- 
pensation Act, Hensley v. Coopera- 
tive, 274. 


Accomplices —- Failure of court to 
charge jury to scrutinize testimony of 
accomplice, S. v. Andrews, 561. 


Account — Competency of ledger sheets 
in evidence, Builders Supply v. Dizon, 
136. 

Actions—Particular actions see partic- 
ular titles of actions; criminal ac- 
tions see Criminal Law and particu- 
lar titles of crimes; actions under 
Declaratory Judgment Act see De- 
claratory Judgment Act: Actions to 
construe will, see Wills; abatement 
of action for prior action pending, 
see Abatement and Revival; venue, 
see Venue; wrongful or illegal act 
constituting element of cause of ac- 
tion, Supervision Co. v. Thomas, 281; 
distinction between forms of action, 
Smith v. Pate, 63; commencement of 
action, Thrush v. Thrush, 114. 


Active Trusts — Finch v. Honeycutt, 
91; Pilkington v. West, 575, 


Additional Evidence — Discretionary 
power of court to reopen case for, 
Builders Supply v. Dixon, 136. 


Administrators — See Executors and 
Administrators. 


Adverse Possession — Possession within 
definite lines, Scott v. Lewis, 298; 
tacking possession, Scott v. Lewis, 
298; color of title, Bumgardner v. 
Corpening, 40. 

Advertising Signs — Liability to pe- 
destrian injured when advertising sign 
on parking lot was knocked over by 
automobile, Johnson v. Meyer’s Co., 
310. 

Affidavit —- Amendment of, for service 
of summons by publication, Thrush v. 
Thrush, 114. 

Agriculture — Agricultural tenancies, 
Keith v. Lee, 188; marketing quotas, 
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Burleson v. Francis, 619. 


Aiders and Abettors — S. v. Redfern, 
293; jury must find which of defend- 
ants was actor before conviction of 
other defendant as aider and abettor, 
S. uv. Dutch, 438. 


Alcoholic Beverage Control Act — See 
Intoxicating Liquor. 


Alimony — See Divorce and Alimony. 


Amendatory Act — Is nullity when 
act sought to be amended has been 
repealed, S. v. Blackwell, 642. 


Amendment — Of affidavit for service 
of summons by publication, Thrush 
v. Thrush, 114; warrant may not be 
amended so as to charge different 
offense, S. v. Cooke, 518. 

Animals — Liability for permitting 
cow to run at large, Bullard v. 
Phillips, 87. 

Anticipation of Injury — Foreseeabili- 
ty is element of proximate cause, 
Philyaw uv. Kinston, 534. 


Anticipation of Negligence — Party 
is not required to foresee negligence 
ot others, Lea v. Light Co., 287; 
Johnson v. Meyer’s Co., 310, 


Appeal and Error — In erimina] cases 
see Criminal Law; review of award 
of Industrial Commission in Supe- 
rior Court, see Master and Servant; 
nature and grounds of appellate jur- 
isdiction, NASCAR v, Midkiff, 409; 
Penland v. Coal Co., 26; Anders v. 
Anderson, 53; S. v. Blackwell, 642; 
Todd v. White, 59; Temple v. Tem- 
ple, 334; judgments appeallable, Cox 
v. Cox, 528; ‘‘party aggrieved’’, 
Gregg uv. Williamson, 356, In re 
Estate of Cogdill, 602; moot ques- 
tions, Walker v. Moss, 196; Construc- 
tion Co. v. Electrical Workers Union, 
481; Archer v. Cline, 545; necessity 
of motion in lower court, Cotton 
Mills v. Duplan Corp., 88; jurisdic- 
tion of lower court after appeal Cox 
v. Cox, 528; certiorari, Lowry v. Dil- 
lingham, 618; objections, exceptions 
and assignments of error, Weddle v. 
Weddle, 336; Freight Lines v. Bur- 
lington Mills, 143; S. v. Worley, 202; 
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Gurganus v. Trust Co., 655; Price v. 
Gray, 162; Goldsboro v. R. R., 101; 
Coz v. Cox, 528; Barbour v. Scheidt, 
169; Ramsey v. Comrs. of Cleveland, 
647; Construction Co. v. Electrical 
Workers Union, 481; In re Estate of 
Cogdill, 602; Bridgers v. Graham, 
371; case on appeal, Stokes v. Smith, 
694; Johnson v. Scheidt, 452; record, 
Johnson v. Scheidt, 452; Penland v. 
Coal Co., 26; Huie v. Templeton, 86; 
the brief, NASCAR v. Midkiff, 409; 
Construction Co. v. Electrical Work- 
ers Union, 409 Stokes v. Smith, 694; 
harmless and prejudicial error, Price 
v. Gray, 162; Keener v. Beal, 247; 
Coach Co., v. Fultz, 523; Kirkman 4. 
Baucom, 510; In re Will of Crawford, 
322; Highway Com. v. Privett, 501; 
Jones v. Bailey, 599; Morgan v, Bell 
Bakeries, 429; Bank v. Bloomfield, 
492; review of findings or judgment 
on findings, Goldsboro v. R. R., 101; 
Realty Co. v. Speigle, 458; Sudan 
Temple v. Umphlet, 555; review of 
injunctive proceedings, Edwards v. 
Hunter, 46; review of judgments on 
motion to nonsuit, Shearin v. Lloyd, 
363; Morgan v. Bell Bakeries, 429; 
Kirkman v. Baucom, 510; petitions to 
rehear, Cotton Milis v. Duplan Corp., 
88; remand, Edmundson v. Hender- 
son, 634; Stokes v. Smith, 694; stare 
decisis, Pilkington v. West, 575. 


Arrest — Warrant of arrest, S. v. 
Blackwell, 642. 


Arrest of Judgment — S. v. Morgan, 
596; 8. v. Cooke, 518. 


‘* Arising Out Of’? — As used in Com- 
pensation Act, Hardy v. Small, 581. 


Armed Robbery — Instruction held for 
error as failing to define elements of 
armed robbery, S. v. Rogers, 611. 


Assault — On female, S. v. Robbins, 
332; mistaken identity of victim no 
defense, S. v. Williams, 688; duty to 
submit question of less degrees, S. v. 
Robbins, 332; S. v. Green, 717; with 
intent to commit rape, S. v. Green, 
717. 


Assignments of Error — May not pre- 
sent by amplification question not 
embraced in exception, Freight Lines 


v. Burlington Mills, 143; must be 
supported by exceptions, S. v. Worley, 
202; Weddle v. Weddle, 336; excep- 
tions relating to single question of 
law are properly grouped under one 
assignment, Gurganus v. Trust Co., 
655; appeal is itself exception to 
judgment, Weddle v. Weddle, 336; 
requirements of exceptions and as- 
signments of error to admission of 
evidence, Bridges v. Graham, 371; 
sufficiency of exceptions and assign- 
ments of error to findings of fact, 
Weddle v. Weddle, 336; exceptions 
not brought forward in the brief are 
deemed abandoned, S. v. Worley, 202; 
Construction Co. v. Electrical Work- 
ers Union, 481. 


Associations — Liability of labor union 
to suit, Construction Co. v. Electri- 
cal Workers Union, 481. 


Attachment —— Thrush v. Thrush, 114. 


Attempts — No such offense as at- 
tempt to commit rape, 8S. v. Green, 
Wii. 


Attorney and Clent — Stipulation 
entered into at trial is conclusive, 
Church Conference t. Locklear, 349. 


Automobiles — Liability to pedestrian 
injured when advertising sign on 
parking lot was knocked over by 
automoble, Johnson v. Meyer’a Co., 
310; accidents at grade crossings, 
see Railroads; pick-up truck igs not 
passenger car within purview of ac- 
cident policy, Marshall v. Insurance 
Co., 447; search of car for whiskey 
without warrant, S. v. Miller, 608; 
revocation of license, Snyder v. 
Scheidt, 81; Barbour v. Scheidt, 169; 
Johnson v. Scheidt, 452; negligence 
in operation, Keener v. Beal, 247; 
Crotts v. Transportation Co., 420; 
Coach Co. v. Fultz, 423; Bullard v. 
Phillips, 87; Freight Lines v. Bur- 
lington Mills, 143; pleadings, Lewis 
v. Lee, 68; presumptions, Robbing v. 
Crawford, 622; competency of evi- 
dence, Morgan v. Bell Bakeries, 429; 
Kirkman v. Baucom, 510; Coach Co. 
v. Fultz, 523; Jones v. Bailey, 599; 
sufficiency of evidence and nonguit, 
Robbins v. Crawford, 622; Kirkman 
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v. Fuller, 510; Ransom v. Locklear, 
456; Keener v. Beal, 247; Price v. 
Gray, 162; Morgan v. Bell Bakeries, 
429; Lane v. Bryan, 108; Bridgers v. 
Graham, 371; Crotts v. Transporta- 
tion Co., 420; Barbee v. Perry, 538; 
instructions, Price v. Gray, 163; con- 
curring and intervening negligence, 
Norris v. Johnson, 179; Grantham v. 
Myers, 204, Riddle v. Artis, 629; in- 
structions, Freight Lines v. Burling- 
ton Mills, 143; Kirkman v. Baucom, 
510; Price v. Gray, 162; Coach Co. v. 
Fultz, 523; estoppel, Thompson v. 
Lassiter, 34; guests and passengers, 
Bell v. Maxwell, 257; family purpose 
doctrine, Thompson v. Lassiter, 34; 
drunken driving, S. v. St. Clair, 183; 
S. v. White, 587; failing to stop after 
accident, 8S. v. Dutch, 438. 

Baggage -—~ Carrier’s liability for, 
Neece v. Greyhound Lines, 547. 

Bailment — Ashley v. Jones, 442; lia- 


bility of carrier as bailee, Neece v. 
Greyhound Lines, 547. 


Bankruptey — Stokes v. Smith, 694, 


Banks and Banking — Joint Accounts, 
Sides v. Bank, 672. 


Bastards — S. v. Smith, 118. 

Beer — Retail beer permit, Boyd v. 
Allen, 150. 

Bonds — Enjoining issuance of mu- 
nicipal bonds, Garner v. Newport, 449. 


Boundaries — Bungardner v. Corpen- 
ang, 40. 
Brief — Exceptions not brought for- 


ward in the brief are deemed aban- 
doned, S. v. Worley, 202; Construe- 
tion Co. v. Electrical Workers Union, 
481. 

Brokers —- Harris v. Bingham 77. 


Burden of Proof — In action for 
wrongful death, Lane v. Bryan, 108; 
Philyaw v. Kinston, 534; in ejectment 
actions, Scott v. Lewis, 298; in action 
to cancel deed, Garris v. Scott, 568; 
burden of proving that loss should 
have been minimized, Bank v. Bloom- 
field, 492; burden of proving affir- 
mative defense, Butiders Supply v. 
Dizon, 136. 

Burden of Showing Error — Keener v. 
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Beal 247; Sudan Temple v. Umph- 
lett, 555, 


Burglary — S. v. Andrews, 561. 


Bus Companies — As carrier, see Car- 
riers; injury to patron falling in 
hole along edge of passageway, 
Hood v, Coach Co., 684. 


Cancellation and Rescission of Instru- 
ments — Garris v. Scott, 568; Wor- 
ley v. Motor Co., 677. 

Carpenter — Fall of carpenter from 
eave of roof because of want of scaf- 
fold, Burr v. Hvenhart, 327; eleetro- 
eution of carpenter by power line 
over building, Philyaw v. Kinston, 
534, 


Carriers — Regulation, Neece v. Grey- 
hound Lines, 547; liability for bag- 
gage, Neece v. Greyhound Lines, 527; 
injury to patron falling in hole along 
edge of passageway, Hood v. Coach 
Co., 684, 


Case on Appeal — In absence of case 
on appeal, appeal will be dismissed 
in absence of error on record proper, 
Stokes v. Smith, 694. 

Caveat — See Wills. 

Certificate of Public Convenience — 
For condemnation of land, In re De- 
partment of Archieves and History, 
392, 

Certiorari — To review judgment over 
ruling demurrer, Lowry v. Dilling- 
ham, 618. 

Charge — See Instructions. 

Chattel Mortgages and Conditional 
Sales — Supervision Co. v. Thomas, 
281. 

Children — Devise to children of testa- 
tor and their children held to children 
alone, question of representation not 
being involved, Coffield v. Peele, 661. 

Churches — Control and management 
of property, Church Conference v. 
Locklear, 349. 

Circumstantial Evidence — Sufficiency 
of to overrule nonsuit, S. v. Davis, 
73; Lane v. Bryan, 108; circumstan- 
tial evidence held sufficient to sus- 
tain conviction of violation of liquor 
control statutes, S. v. Tessnear, 615; 
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negligence may be established by, 
Lane v. Bryan, 108; physical facts 
at scene of collision as constituting 
circumstantial evidence of negligence, 
Robbins v. Crawford, 622; Kirkman 
v. Baucom, 510; identity of driver of 
car may be established by, Bridges 
uv. Graham, 371; identity of vehicle 
may be established by, Morgan v. 
Bell Bakeries, Inc., 429; guilt of de- 
fendant as aider and abettor may 
be established by, S. v. Redfern, 293. 


Cities and Towns — See Municipal 
Corporations. 
Civil Conspiracy —~ Burns v. Oil 


Corporation, 266. 


Clerks of Court—Proceedings to estab- 
lish neighborhood publie road or its 
discontinuance, Edwards v. Hunter, 
46; clerk has power to refuse to issue 
letters to nominee of heirs In re 
Estate of Cogdill, 602, 

Colleges — Theft of examination pa- 
pers, S. v. Andrews, 561. 

Color of Title — Bumgarner v. Corpen- 
ing, 40. 

Commerce — Federal statutes control 
movement of interstate commerce, 
Neece v. Greyhound Lines, 547. 

Common Carriers — See carriers, 


Common Knowledge — That vaue of 
farm is dependent on size of tobae- 
eco allotment is matter of common 
knowledge, Garris v. Scott, 568. 

Compensation Act — See Master and 
Servant. 

Complaint — See Pleadings. 

Compounding Felony — Allegations and 
evidence held not to raise question of 
compounding felony, Worley v. Motor 
Co., 677. 

Concurring Negligence — Norris v. 
Johnson, 179; Hood v. Coach Co., 684. 


Condemnation — Of property for pub- 
lic purpose, see Eminent Domain. 

Confessions — S. v. Redfern, 298. 

Confidential Informer — Right of de- 
fendant to divulgence of name of, 
S. v. Boles, 83. 


Conflict of Laws — Our courts have 


jurisdiction to award custody of a 
child here notwithstanding domicile 
of child is in another state, Holmes v. 
Sanders, 200. 


Confrontation of Accusers — 8S. v. 
Boles, 83; Raper v. Berrier, 193. 


Consideration —- Inadequacy of consid- 
eration as evidence of fraud, Garris 
v, Scott, 568 

Conspiracy — Civil conspiracy, Burns 
v. Oil Corp., 266. 

Constitutional Law—Special act author- 
izing police officer to issue war- 
rant does not relate to establishment 
of inferior court within purview of 
constitutional prohibition, S. v. St. 
Clair, 183; prosecution of Negroes for 
trespass in refusing to leave public 
golf course, S. v. Cooke, 518; federal 
statutes control movement of inter- 
state commerce, Neéce v. Greyhound 
Lines, 547; constitutional question 
will not be determined unless proper- 
ly presented, S. v. Blackwell, 642; 
power of General Assembly to grant 
power of eminent domain for restora- 
tion of Tryon’s Palace, In re Depart- 
ment of Archives and History, 392; 
courts must declare law as written, 
Hensley v. Cooperative, 274; searches 
and seizures, S v. Mills, 237; due 
process, Raper v. Berrier, 193; full 
faith and credit to foreign judg- 
ments, Johnson v. Catlett, 341; right 
to confront accusers, S. v. Boles, 83; 
self-incrimination, S. v. Floyd, 434. 


Continuing Offense — Wilful failure to 
support illegitimate child is, S. v. 
Smith, 118. 

Contracts — Statute may prescribe lim- 
itation for enforcement of contrac- 
tual rights provided reasonable time 
is allowed for enforcement of such 
right prior to bar, Gregg v. William- 
son, 356; insurance contracts, see In- 
surance; lease agreement, see Land- 
lord and Tenant; limiting liability 
for negligence, Neece v. Greyhound 
Lines, 547, 

Contribution — Joinder of joint tort 
feasor for, see Torts. 

Contributory Negligence—Nonsuit for, 
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Keener v. Beal, 247; Bell v. Maz- 
well, 257; Irby v. R.R. 384; Crotis 
v. Transportation Co., 420. 


Controversy without Action—NASCAR 
v. Midkiff, 409. 


Corporations — Corporation held mere 
bookkeeping transaction, Bank v. 
Bloomfield, 492; purchase of stock by 
corporation, Collins v. Covert, 303. 


Correction of Minutes — Where court 
finds upon supporting evidence that 
minutes of court were correct, denial 
of motion to correct minutes is with- 
out error, S. v. Arthur, 690, 


Counterclaim — Burns v. Oil Corpora- 
tion, 266. 
Counties — Legislative control am- 


sey v. Comrs. of Cleveland, 647; 


county may construct water and 
sewer systems, Ibid. 
County Courts — Original jurisdiction 


of misdemeanors, S. v. White, 587, S. 
y. Morgan, 596, 


Courts —- Superior Court has no orig- 
inal jurisdiction of proceedings to 
establish discontinuance of neighbor- 
hood public road, Edwards v. Hun- 
ter, 46; special act authorizing police 
officer to issue warrant does not 
relate to establishment of inferior 
court within purview of constituton- 
al prohibition, State v. St. Clair, 183; 
original jurisdiction of misdemeanors, 
S.v. White 587; 8. v. Morgan, 596; 
jurisdiction of Superior Court on ap- 
peal from county court, S. v. Mills, 
237; courts must declare law as writ- 
ten, Shearin v. Lloyd, 363; court has 
diseretionary power to order mistrial, 
Keener v. Beal, 247; our courts have 
jurisdiction to award custody of child 
here, notwithstanding domicile of 
child is in another state, Holmes v. 
Sanders, 200. 


Covenants — To repair, Manufactur- 
ing Co.. uv. Gable, 1; restrictive coven- 
ant, Reed vu. Elmore, 221. 


Cows — Damage to ear colliding with 
eow on highway, Cotton Mills Co. v. 
Duplan Corp., 88. 


Crime Against Nature — S. v. Gillyard, 
217. 


Criminal Law — Particular crimes see 
particular titles of crimes; attempts, 
S. uv. Green, 717; entrapment, S. v. 
Boles, 83; S. v. Kilgore, 455; &. v. 
Wallace 445; aiders and abettors, 
S.v. Redfern, 293; 8. v. Dutch, 437; 
jurisdiction, 8S. v. White, 587; S. v. 
Morgan, 596; appeals to Superior 
Court, S. v. Mills, 237; S. v. Cooke, 
518; S. v. Morgan, 596; transfer to 
Superior Court, S. v. White, 587; 
former jeopardy, S. v. Strickland, 
120; 8S. v. Cooke, 518; rebuttal of 
matters brought out by adverse par- 
ty, S. v. Davis, 73; attempt to divert 
suspicion, S. v. Redfern, 293; acts 
and declarations of conspirators, S. 
v. Kirby, 157; evidence obtain by 
search, S. v. Mills, 237; S. v. Miller, 
608; expression of opinion by court 
on evidence, S. v. Lynn 80; argu- 
ment to jury, 8S. v. Kirby, 157; funce- 
tion of court and jury, S. v. Green, 
717; nonsuit, 8. v Kirby, 157; 8S. v. 
Davis, 73; S. v. Tessnear, 615; S. v. 
Gillyard, 217; instructions, 8S. v. 
Meshaw 205; S. vu. Davis, 73; 8. v. 
Andrews, 561; S. v. Wynne, 686; S. 
v. Green, T17; S. vw. Hunt, 454; ver- 
dict, S. v. Meshaw, 205; polling jury, 
S. ut. Dow, 644; arrest of *udgment, 
S. v. Cooke, 518; S. v. Morgan, 596; 
sentence S. v. Floyd, 434; S. v. 
White, 587; suspended sentences, S. 
1, St. Clair, 183; S. v. Miller, 608, 
S. v. Griffin, 680; modification and 
eorrection of judgment by trial evurt, 
S. v. Arthur, 690; costs, Barbour v. 
Scheidt, 169; nature and gruund of 
appellate jurisdiction, S. 7. Morgan, 
596; S.v. Blackwell 642; judgments 
appealable, Barbour v. Scheid:, 169; 
right of defendant to appeal, S. v. 
Griffin, 680; S. uv. Canady, 6138; 
harmless and prejudicial error, S. v. 
Robbins, 332; 8S. v. Floyd, 434; S. v. 
Meshaw, 205; determination and dis- 
position of cause, S. v. Andrew, 561; 
S. vu. White, 587, 


Crops — Contract for share of <¢rops 
does not create agricultural partner- 
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ship, Keith v. Lee, 188. 


Crossings —- Accidents at grade cross- 
ings, see Railroads. 


Crosswalks -—- Injury to pedestrian 
crossing street at place where there 
was no marked crosswalk, Barlee v. 
Perry, 438. 


Damages — Bank v. Bloomfield, 492. 


Death — Actions for wrongful <leath, 
Lane v. Bryan, 108; Philyaw v. Kins- 
ton, 534. 


Decedent—Transactions or communica- 
tions with, Collins v. Covert, 303; 
testimony of declarations of decedent 
held incompetent to prove truth of 
matters declared Gurganus v. Trust 
Co., 655. 

Deception — Duty of party signing in- 

strument to read it, Harris v. Bing- 
ham, 77; intent to deceive is essential 
element of fraud, Calloway v. Wyatt, 
129, 


Declarations — Held not part of res 
gestae and incompetent, Jones vw. 
Bailey, 599; testimony of declara- 
tions of decedent held incompetent to 
prove truth of matters declared, 
Gurganus v. Trust Co., 655. 


Declaratory Judgment Act — Edmund- 
son v. Henderson, 634. 


Dedication — Jackson v. Gastonia, 404; 
Todd v. White, 59. 


Deeds —- Ascertainment of boundaries, 
see Boundaries; deeds of trust, see 
Mortgages; cancellation and rescis- 
sion of deed for fraud, see Cancella- 
tion and Rescission of Instruments; 
conveyance by married woman to hus- 
band, Bolin v. Bolin, 666; Stokes v. 
Smith, 694; general rules of con- 
struction, Reed v. Elmore, 221; Pow- 
ell v. Roberson, 606; Rule in Shel- 
ley’s Case, Powell v. Roberson, 606; 
reservations and exceptions, Todd v. 
White, 59; restrictive covenants, Reed 
v. Elmore, 221. 


Deeds of Separation — Bolin v. Bolin, 
666. 


Demurrer — See Pleadings. 


Department of Archives and History — 


In re Department of Archieves and 

_ History, 392, 

Devise —- See Wills. 

Directed Verdict — Peremptory in- 
structions, Church Conference v. 
Locklear, 349. 

Disabilities —- Withn coverage of Com- 
pensation Act, see Master and Ser- 
vant. 

Discretion of Court — Discretionary 
order setting aside verdict not review- 
able, Walston v. Greene, 617. 

Divorce and Alimony — Alimony with- 
out divorce, Beeson v. Beeson, 330; 
custody and support of children, Cox 
v. Cox, 528. 

Doctrine of Last Clear Chance — 
Freight Lines v. Burlington Milis, 
143; Irby v. B.R., 384. 

Dower — Waggoner v. Waggoner, 210. 

Driver’s License — Snyder v. Schetdt, 
81; Barbour v. Scheidt, 169; Johnson 
v. Scheidt, 452. 

Drunken Driving — S. v. St. Clair, 183. 


Duress — Execution of note under 
threat of prosecution for embezzle- 
ment, Worley v. Motor Co., 677. 


Easements — Appurtenant within the 
purview of lease, Manufacturing Co. 
v. Gable, 1; refusal of purchaser to 
comply with contract upon learning 
of easement for highway, Harris v. 
Bingham, 77; grantees held charged 
with notice of restrictive covenant in 
collateral deed of common grantor, 
Reed v. Elmore, 221; by implication, 
Huie v. Thompson, 86. 

Eave — Fall of carpenter from eave 
of roof because of want of scaffoid, 
Burr v. Everhart, 327. 


Ejectment — Scott v. Lewis, 298; Me- 
Cormick v. Smith, 425; Kelly v. Kel- 
ly, 174, 

Ejusdem Generis — Porter v. Yoder 
and Gordon Co., 398. 


Election of Remedies — NASCAR v. 
Midkiff, 409. 

Elections — Where election sought to 
be restrained has been held, the 
question becomes moot, Archer v. 
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Cline, 545; contested elections, Gar- 
ner v. Newport, 449. 


Electrical Turn Signals — Motorist 
must take cognizance of signal de- 
vice on car regardless of whether it 
had been approved by Motor Vehicle 
Dept., Coach Co., v. Fultz, 523 


Electricity — Lea v. Light Co., 287; 
Philyaw v. Kinston, 534, 


Embezzlement — Execution of note 
under threat of prosecution for em- 
bezzlement, Worley v. Motor Co., 677. 


Eminent Domain — Goldsboro v. R. B., 
101; In re Department of Archives, 
392; Highway Com. v. Privett, 502; 
Buchanan v. Smawley, 592. 


Entrapment — S. v. Boles, 83; 8. v. 
Wallace, 445; &. V. Kilgore, 455, 


Equal Application of Law — Applies 
to imposition of taxes but not to ex- 
penditure of tax funds, Ramsey v. 
Comrs. of Cleveland, 647. 


Equity — Unjust enrichment, Collins 
v. Covert, 303; laches, Jordan v. 
Chappel, 620. 


Estates — Survivorship in personalty, 
Sides v. Bank, 672. 


Estoppel — By judgment, see Judg- 
ments;equitable estoppel, Bolin wv. 
Bolin, 666; estoppel to assert dower, 
Waggoner v. Waggoner, 210 


Evidence — Competency and relevancy 
of evidence in particular actions, 
see particular titles of actions; in 
criminal cases, see Criminal Law and 
particular titles of crime; judicial 
notice, Walker v. Moss, 196; John- 
son v. Catlett, 341; Garris v. Scott, 
568; burden of proof, Builders Supply 
v. Dixon, 136; evidence competent 
to corroborate witness, Bridgers v. 
Graham, 371; facts in issue and rel- 
evant to issues, Johnson v. Meyer’s 
Co., 310; Gurganus v. Trust Co., 655; 
transactions with decedent, Collins v. 
Covert, 303; accounts and ledgers, 
Builders Supply v. Dizon, 136; hear- 
say evidence, Gurganus v. Trust Co., 
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655; admissions, Morgan v. Bell Bak- 
eries, 429; declarations, Gurganus v. 
Trust Co., 655; Johnson v. Meyer’s 
Co., 310; Jones v. Batley, 599; evi- 
dence as to health, Penland v. Coal 
Co., 26; opinion evidence, Jones v. 
Bailey, 599; Price v. Gray, 162; dis- 
eretionary power of court to reopen 
ease for additional evidence, Build- 
ers Supply v. Dixon, 136; expression 
of opinion by court on evidence in 
interrogating witness, S. v. Lynn, 80, 
court may not hear evidence in cus- 
tody proceedings in absence of par- 
ties, Raper v. Berrier, 193; benefici- 
ary under holographic will not 
disqualified to testify as to hand- 
writing, In re Will of Crawford, 322; 
objection to admission of evidence 
not waived by cross-examination and 
introduction of conflicting testimony, 
Jones v. Bailey, 599; requirements of 
exceptions and assignments of error 
to admission of evidence, Bridges v. 
Graham, 371; must be set out in nar- 
rative form in record, Huie v. Temple- 
ton, 86; harmless and prejudicial 
error in the admission or exclusion 
of evidence,Price v. Gray, 162; High- 
way Commission v. Privett, 501; 
Kirkman v. Baucom, 410. 


Examinations — Theft of examination 
papers, S. v. Andrews, 561; 


Exceptions — Appeal is itself excep- 
tion to judgment, Weddle v. Weddle, 
336; to signing of judgment, Golds- 
boro v. R. R. 101; Cox v. Cox, 528; 
assignment of error may not pre- 
sent by amplification question not 
embraced in exception, Freight Lines 
v. Burlington Mills, 143; assignments 
of error must be supported by ex- 
ceptions, S.v. Worley, 202; Weddle v. 
Weddle, 336; exceptions relating to 
single question of law are properly 
grouped under one assignment, Gur- 
ganus v. Trust Co., 655; requirements 
of exceptions and assignments of 
error to admission of evidence, 
Bridges v. Graham, 371; sufficiency 
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of exceptions to findings of fact, 
Goldsboro v. B. B., 101; Weddle v, 
Weddle, 386; exceptions not brought 
forward in the brief are deemed 
abandoned, 8S. v. Worley, 202; Con- 
struction Co. v. Electrical Workers 
Union, 481. 


Executions — Suspended, S. v. Miller, 
608; S. v. Canady, 613; S. v. Griffin, 
680; S. v. St. Clair, 183. 


Executors and Administrators — Per- 
sons entitled to appointment, In re 
Estate of Cogaiil, 602; action to sur- 
charge and falsify account, Davis v. 
Davis, 307. 

Expert Testimony —- Physician may 
give opinion based on statements 
made to him in course of professional 
treatment, Penland v. Coal Co., 26. 

Explosion — of heating plant, Manu- 
facturing Co. v. Gable, 1; caused by 
leaking tank truck, Ashley v. Jones, 
442. 

Expression of Opinion — By court on 
evidence in interrogating witness, S. 
v. Lynn, 80. 


Facts — Agreed, see Controversy With- 
out Action. 

Family Car Doctrine — Liability of 
father for negligent driving of child, 
Thompson v. Lassiter, 34. 


Farming Contracts — Contract for 
share of crops does not create agri- 
cultural partnership, Keith v. Lee, 
188. 


Federal Labor Management Act — Re- 
cord held not to show that continu- 
ance of temporary order enjoined the 
exercise of any rights under Labor 
Management Act. Construction Co. v. 
Electrical Workers Union, 481. 


Federal Statutes — Control movement 
of interstate commerce, Neece v. 
Greyhound Lines, 547. 


Fellow Servant — Compensation Act 
precludes suit by employee against 
fellow servant, Johnson v. Catlett, 
341. 


Felonies — Intent to steal property of 
value less than $100 is misdemeanor, 


WORD AND PHRASE INDEX. 


[246 


S. v. Andrews, 561. 
Felonious Breaking or Entering, 8S. v. 
Andrews, 561. 


Female -—— Assault on, S. v. Robbins, 
332, 


Filling Stations —- Oral sale of storage 
tanks buried in ground held ineffec- 
tive as against grantee of realty, 
Stephens v. Carter, 318. 


Final Judgment — Where prayer for 
judgment is continued, there is no 
final judgment from which an appeal 
will lie, Barbour v. Scheidt, 169. 


Finding of Fact — Are reviewable in 
injunction proceedings, Edwards v. 
Hunter, 46; conclusive when sup- 
ported by evidence, Goldsboro v. E.RK., 
101; Burleson v. Francis, 619; con- 
clusions of law are reviewable even 
though denominated findings of fact, 
Realty Co. v. Spiegel, Inc., 458; of 
Industrial Commission conclusive 
when supported by evidence, Champ- 
ton v. Tractor Co., 691; Mica Co. v. 
Board of Education, 714; of Indus- 
trial Commission not supported by 
competent evidence not conclusive, 
Penland v. Coal Co., 26; sufficiency 
of exceptions to findings of fact, 
Goldsboro v. R. R., 101; Weddle vw. 
Weddle, 336; sole exception to judg- 
ment presents only whether judg- 
ment is supported by findings, Cox 
v. Cox, 528; In re Estate of Cogdill, 
602; where evidence is not in record 
it will be presumed findings are sup- 
ported, Sudan Temple v. Umphlett, 
555; where findings are insufficient 
to determine applicable law, cause 
must be remanded, Stokes v. Smith, 
694, 


Fixtures — Stephens v. Carter, 318. 


Foreign Judgments — Full faith and 
eredit to, Johnson v. Catlett, 341. 


Foreseeability — Is element of proxi- 
mate cause, PATlyaw v. Kinston, 534; 
person is not required to foresee neg- 

ligence of others, Lea v. Light Co., 
287; Johnson v. Meyer’s Co., 310. 

Former Jeopardy — Prosecution under 


void indictment cannot support plea 
of, 8. v. Strickland, 120. 
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Franchise — In granting franchise to grandparent, Holmes v. Sanders, 200, 


gas company municipality acts in 
govermental capacity, Denning v. Gas 
Co., 541. 


Fraternal Order — Insurance benefits, 
Sudan Temple v. Umphlett, 555. 


Fraud — Cancellation and rescission of 
deed for fraud, see Cancellation and 
Rescission of Instruments; knowledge 
and intent to deceive, Calloway v. 
Wyatt, 129; deception and reliance 
on misrepresentation, Harris v. Bing- 
ham, 77; Calloway v. Wyatt, 129. 

Frauds, Statute of -—- Ora! sale of 
storage tanks buried in ground held 
ineffective as against grantee of 
realty, Stephens v. Carter, 318; writ- 
ten lease may not be modified by 
parol, Manufacturing Co. v. Gable, 1. 

Full Faith and Credit — To foreign 
judgments, Johnson v. Catlett, 341. 

Furnace — Covenant by tenant to re- 
pair, Manufacturing Co. v. Gable, 1; 

Gas — Negligence in delivering leaking 
tank truck to bailee, Ashley v. Jones, 
442; in granting franchise to gas 
company municipality acts in govern- 
mental capacity, Denning v. Gas Co., 
541. 7 

General Assembty — Counties are sub- 
ject to almost unlimited legislative 
control, Ramsey v. Comrs. of Cleve- 
land, 647; power of General Assemb- 
ly to grant power of eminent do- 
main for restoration of Tryon’s 
and History, 392. 

Palace, In re Department of Archives 

Golf Course — Prosecution of Negroes 
for trespass in refusing to leave 
publie golf course, S. v. Cooke, 518. 


Governmental Immunity — For torts, 
see Municipal Corporations. 

Grade Cressings — Accidents at, see 
Railroads. 

Grandchildren — Devise to children of 
testator and their enildren held to 
children alone, question of represen- 
tation not being involved, Coffield v. 
Peele, 661. 

Grandparents -- Proceeding for cus- 
tody of child as between father and 


Harmless and Prejudicial Error — 
Mere technical error alone insuffi- 
cient for new trial, Coach Co. v. 
Fultz, 523; in instructions, Keener 
v. Beal, 247; in the admission or ex- 
clusion of evidence, Price v. Gray, 
162; Highway Commission v. Pre- 
vett, 501; Kirkman v. Baucom, 510; 
objection to admission of evidence 
not waived by cross-examination and 
introduction of conflicting testimony, 
Jones v. Bailey, 599; error cured by 
verdict, Bank v. Bloomfield, 492; 
error held not cured by verdict, S. 
uv. Meshaw, 205; S. v. Robbins, 332; 
where correct result of dismissal is 
reached, judgment will not be dis- 
turbed, Temple v. Temple, 334. 


Hearsay Evidence -—— Gurganus v. 


Trust Co., 655. 


Heating Plant — Covenant by tenant 
to repair, Manufacturing Co. v. 
Gable, 1. 

Hernia — Whether the result of acci- 
dent within coverage of Compensa- 
tion Act, Hensley v. Cooperative, 274. 


Highways — Law of the road, see 
Automobiles; neighborhood public 
roads, Edwards v. Hunter, 46; re- 
fusal of purchaser tu comply with 
contract upon learning of easement 
for highway, Harris v. Bingham, 77; 
under facts of this case injury to 
employee while crossing highway was 
risk incident to employment, Hardy 
v. Small, 581. 

History — Department of Archieves 
History, In re, 392. 

Holographic Wills — In re Wilt of 
Crauford, 322. 


Homestead — Stokes uv. Smith, 694. 


Homicide — S. v. Davis, 73; S. v. Red- 
fern, 293. 


Husband and wife — Evidence held 
sufficient as to wife as aider in 
murder of husband by son, S. v. Red- 
fern, 293; determination of right to 
custody of children after institution 
of divorce action, see Divoree and 
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Alimony; conveyances by wife to hus- 
band, Pilkington v. West, 575; Stokes 
v. Smith, 694; separation agreements, 
Bolin v. Bolin, 666. 


Illegal Act — Wrongful act may not 
be basis of civil action, Supervision 
Co. v. Thomas, 281. 

Illegitimate Children — Wilful failure 
to support, S. v. Smith, 118. 

Implication — Devise by, Finch »v. 
Honeycutt, 91; easement by, Huie v. 
Thompson, 86. 

Implied Dedication — Sale of lots by 


reference to map showing streets is 


not implied dedication when deeds 
reserve to grantors title and control 
of streets, Todd v. White, 59. 


‘¢In Course of’? — As used in Com- 
pensation Act, Hardy v. Smali, 581. 


Inadequacy of Consideration — As 
evidence of fraud, Garris v. Scott, 
568. 


Independent Contractor -—- General 
farm laborer is not, Hardy v. Smail, 
581. 


Indictment and Warrant — May not be 
amended so as to charge diferent of- 
fense, S. v. Cooke, 518; where cause 
is transferred to Superior Court upon 
defendant’s demand for jury trial 
or upon defendant’s appeal from 
conviction, defendant cannot be con- 
victed except as charged in the war- 
rant, S. v. White, 587; S. v. Morgan, 
596; issuance of warrant, S. v. Black- 
well, 642; joinder of counts, 8. wv. 
Meshaw, 205; charge of crime, S. v. 
Andrews, 561; identification of per- 
son accused, S. v. St. Clair, 183; 
motions to quash, S. v. St. Clair, 183; 
S. v. Andrews, 561; amendment, S. 
v. Cooke, 518; where indictment for 
riot charges only defendants with 
committing offense without adding 
‘and others,’’ instruction permitting 
jury to go outside indictment to find 
required number is error, S. v. 
Wynne, 686; charge on less degrees 
of crime, S. v. Green, 717. 


Industrial Commission — See Master 


and Servant. 


Infants —- Contracts, NASCAR v. Mid- 
kiff, 409; determination of custody, 
Holmes v. Sanders, 200; Raper v. 
Berrier, 193; determination of cus- 
tody in divorcee actions see Divorce. 


Informer — Right of defendant to di- 
vulgence of name of confidential in- 
former S. v. Boles, 83, 


Injunctions — Enjoining issuance of 
municipal bonds, Garner v. Newport, 
449; continuance and modification 
and temporary orders, Construction 
Co. v. Eelectrical Workers Union, 
481; Hdwards v. Hunter, 46; where 
election sought to be restrained has 
been held, the question becomes moot, 
Archer v. Cline, 545. 


Instructions —- Statement of evidence 
and application of law thereto, S. v. 
Davis, 738; Freight Lines v. Burling- 
ton Mills, 143; Keith v. Lee, 188; 
In re Will of Crawford, 322; Mor- 
gan v. Bell Bakeries, Inc., 429; &. 
v. Floyd, 434; Glenn v. Raleigh, 468; 
it is error for court to charge law on 
matter not presented by allegation 
and supported by evidence, Worley 
v. Motor Co., 677; where indictment 
for riot charges only defendants with 
committing offense without adding 
‘Cand others,’’ instruction permit- 
ting jury to go outside to find re- 
quired number is error, S. v. Wynne, 
686; trial court properly refrains 
from commenting on probative value 
of negative testimony, Kirkman v. 
Baucom, 510; instruction that jury 
should convict all defendants if any 
one of them was guilty is error, S. v. 
Meshaw, 205; court may charge jury 
on duty to reach verdict, S. v. Green, 
717; instruction as to defense of 
entrapment held erroneous, S. wv. 
Wallace, 445; instruction held for 
error as failing to define elements of 
armed robbery, S. v. Rogers, 611; 
Instruction on weight to be given 
testimony of undercover agent held 
without error, S. v. Hunt, 454; in- 
struction as to whether negligence 
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and contributory negligence should 
be ‘‘a’’ or ‘‘the’’ proximate cause, 
Price v. Gray, 162; charge on less 
degrees of crime, 8S. v. Green, 717; 
directed verdict and peremptory in- 
structions, Church Conference v. 
Locklear, 349; harmless and prejudi- 
cial error in instructions, Keener v. 
Beal, 247; ordinarily misstatements 
of contentions must be brought to 
trial court’s attention in apt time, 
Highway Commission vu. Privett, 501. 


Insurance — Construction of policies in 
general, Gaulden v. Ins. Co., 378; 
Marshall v. Ins. Co., 447; waiver of 
condition, Sudan Temple v. Umphlett, 
555; life insurance, Dean v. Ins. Co., 
704; Sudan Temple v. Umphlet, 
555; Gaulden v. Ins. Co., 378; auto 
insurance, Marshall v. Ins. Co., 447; 
Smith v. Pate, 63. 


Intent — To steal property of value 
less than $100 is misdemeanor, 8. 
v. Andrews, 561. 


Intent to Deceive — Is essential ele- 
ment of fraud, Calloway v. Wyatt, 
129. 


Interlocutory Injunction —- See Injune- 
tions. 

Interlocutory Judgments — Not ordin- 
arily appealable, Cox v. Cox, 528. 
Intersections — Price v. Gray, 162; 

Norris v. Johnson, 179. 


Interstate Commerce — Federal sta- 
tutes control movement of, Neece v. 
Greyhound Lines, 547, 

Intoxicating Liquor —- Driving while 
under influence of, S. v. St. Clair, 
183; search of car for whiskey with- 
out warrant, 8S. v. Miller, 608; con- 
trol statutes, Boyd v. Allen, 150; S. 
v. Morgan, 596; beer and wine lic- 
ense, Boyd v. Allen, 150; prosecu- 
tions, 8S. v. Mills, 237; 8. v. Miller, 
608; S. v. Williams, 614; S. v. Tess- 
near, 615; S. v. Floyd, 434. 

Issues — Form and sufficiency of, 
Bank v. Bloomfield, 492; error cured 
by verdict, Bank v. Bloomfield, 492. 


Joinder of Causes — See Pleadings. 
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Joint Tort Feasors — Joinder of for 
contribution, see Torts. 


Judgments — Motion for judgment on 
pleadings, S. v. Meshaw, 205; Tyer 
v. Leggett, 638; motion for judg- 
ment on pleadings, where pleading 
has been amended, motion relates to 
amended and not original pleadings, 
Duncan v. Renfrow, 197; modifica- 
tion and correction in trial court, S. 
v. Arthur, 690; res judicata, Thomp- 
son v. Lassiter, 34; where court finds 
upon supporting evidence that min- 
utes of court were correct, denial of 
motion to correct minutes is without 
error, S. v. Arthur, 690; suspension 
of judgment, S. v. Griffin, 680; 8S. v. 
St. Clair, 183; judgment appealable, 
Cox v. Cox, 528; Barbour v. Scheidt, 
169; exceptions to signing of judg- 
ment, Goldsboro v. R. R., 101; Cox v. 
Cor, 528; In re Estate of Cogdill, 
602; appeal is itself exception to 
judgment, Weddle v. Weddle, 336; 
full faith and credit to foreign judg- 
ments, Johnson v. Catlett, 341. 


Judicial Notice — Courts must take 
judicial notice of laws of this State, 
Walker v. Moss, 196; courts must 
take judicial notice of laws of sister 
state, Johnson v. Catlett, 341; that 
value of farm is dependent on size 
of tobacco allotment is matter of com- 
mon knowledge, Garris v. Scott, 568. 


Jurisdiction —- Our courts have juris- 
diction to award custody of a child 
here, notwithstanding domicile of 
child is in another state, Holmes v. 
Sanders, 200; Supreme Court will 
take notice of want of jurisdiction 
ex mero motu, Temple v. Temple, 
334; original jurisdiction of misde- 
meanors, S. v. White, 587; S. v. 
Morgan, 596; of Superior Court on 
appeal from county court, 8S. v. 
Mills, 237. 


Jury — Motion for mistrial on ground 
that officer talked to jurors during 
‘trial, Keener v. Beal, 247; polling 
the jury, Highway Commission vv. 
Privett, 501; S. v. Dow, 644; opinion 
testimony held to invade province of 
jury, Jones v. Batley, 599. 
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Label —- Statute does not require con- 
tainers of commercial paint ingred- 
ient to be labeled ‘‘poison.’’ Porter 
v. Yoder & Gordon Co., 398. 


Labor Management Act — Record held 
not to show that continuance of tem- 
porary order enjoined the exercise of 
any rights under Act, Construction 
Co. v. Electrical Workers Union, 481. 

Labor Union — Service of process on, 
Construction Co. v. Electrical Work- 
ers Union, 481; action to enjoin al- 
leged unlawful picketing, Construe- 
tion Co. u. Electrical Workers Union, 
481. 

Laborers’ and Materialmen’s Liens —~ 
Love v, Snellings, 675; Linthicum v. 
Construction Co., 203. 


Laches — Jordan v. Chappel, 620. 


Landlord and Tenant —- Construction 
of leases, Mfg. Co. v. Gable, 1; pos- 
session and use: Ibid; duty to repair, 
Ibid; subleasing, Realty Co. v. 
Spveigle, 458; Bank v. Bloomfield, 
492; cancellation, Realty Co. v. 
Spiegle, 458. 

Lapsed Devises — Carter v. Davis, 191. 

Lareeny — S. v. Andrews, 561; S. vw. 
Meshaw, 205. 

Last Clear Chance — Freight Lines v. 
Burlington Mills, 143; Irby v. R. £., 
384, 

Lawn Mower — Injury to park invitee 
eaused by rock thrown by, Glenn v. 
Raleigh, 468. 


Lead Poisoning — Statute does not re- 
quire containers of commercial paint 
ingredient to be labeled ‘‘poison,’’ 
Porter v. Yoder & Gordon Co., 398. 

Leases — See Landlord and Tenant. 


Ledger Sheets — Competency in evi- 
dence, Builders Supply v. Dixon, 136. 


Legislature — Counties are subject to 
almost unlimited legislative control, 
Ramsey v. Comrs. of Cleveland, 647; 
power of General Assembly to grant 
power of eminent domain for restora- 
tion of Tryon’s Palace, In re Depart- 
ment of Archives and History, 392. 


Less Degrees of Crime — Charge on, 
S. uv. Green, 717. 


Libel and Slander — Tyer v. Leggett, 
638, 

License —- To drive, Snyder v. Scheidt, 
81; Barbour v. Scheidt, 169; Johnson 
v. Scheidt, 452; retail beer license, 
Boyd vy. Allen, 150. 


Liens — Suit by subcontractor to en- 
force lien for materials, Linthicum 
& Sons v. Construction Co., 208. 


Life Insurance — See Insurance. 


Lights — Evidence held sufficient for 
jury on issue of negligence in per- 
mitting car to stand on highway 
without light, Keener v. Beal, 247. 


Limitation of Actions — To recover 
land from mortgagee in possession, 
Jordan v. Chappell, 620; construction 
of statutes in general, Shearin v. 
Lloyd, 363; statutory changes in 
period of limitation, Gregg v. Wil- 
liamson, 356; accrual of cause of ac- 
tion, Shearin v. Lloyd, 368. 


Malpractice — See Physicians and 
Surgeons. 


Maps — Sale of lots by reference to 
map showing streets is not implied 
dedication when deeds reserve to 
grantors title and control of streets, 
Todd v. White, 59; competency of 


maps in evidence, McCormick v. 
Smith, 425, 
Married Women — See Husband and 


Wife; dower, see Dower; fact that 

trust is for benefit of married wom- 

an does not render it active, Pilking- 
....ton v. West, 576. 


Master and Servant — Collective bar- 
gaining, Construction Co. v. Electri- 
cal Workers Union, 481; common law 
liability of employer to employee, 
Burr v. Everhart, 327; Workmen’s 
Compensation Act, Hardy v. Small, 
581; Hensley v. Cooperative, 274; 
Alford v. Chevrolet Co., 214; Pen- 
land v. Coal Co. 26; Brinkley v. 
Minerals Co., 17; Johnson v. Catlett, 
3841; Evans v. Times Co., 669; 
Champion v. Tractor Co., 691. 

Materialmen’s Liens -——- Suit by sub- 
contractor to enforce lien for mater- 
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ials, Linthicum & Sons, v. Construc- 
tion Co., 203; owner of lot held liable 
for contractor’s purchase of material 
upon doctrine of principal and agent, 
Love v. Snellings, 674. 


Mechanics’ Liens — Suit by sucontrac- 
tor to enforce lien for materials, 
Linthicum & Sons v. Construction 
Co., 203. 


Merger — Of legal and equitable titles, 
Finch v. Honeycutt, 91. 


Minimizing Loss — Burden of proving 
that loss should have been minimized, 
Bank v. Bloomfield, 492. 


Minutes — Where court finds upon 
supporting evidence that minutes of 
court were correct, denial of motion 
to correct minutes is without error, 
S.v. Arthur, 690. 


Misdemeanors — Intent to steal proper- 
ty of value less than $100 is misde- 
meanor, S. v. Andrews, 561; original 
jurisdiction of misdemeanors, S. v. 
White, 587; S. v. Morgan, 596. 

Misjoinder — Demurrer for misjoinder 
of parties and causes, Davis v. Davis, 
307. 

Mistrial—Court has diseretionary pow- 
er to order mistrial, Keener v. Beat, 
247, 


Money Received — Collins v. Covert, 
303, 

Monoxide Poison — Statute does not 
require containers of commercial 


paint ingredient to be labeled ‘‘ pois- 
on,’’ Porter v. Yoder & Gordon Co., 
398, 


Moot Questions — Appeal will be dis- 
missed when question has become 
moot, Walker v. Moss, 196; Archer v. 
Cline, 545; whether question sought 
to be determined had become moot 
held better determined in trial court, 
and therefore appeal is not dismissed, 
Construction Co. v. Electrical Work- 
ers Union, 481. 

Mortgages — Estates of parties, Gregg 
v. Williamson, 356; foreclosure, [bid ; 
redemption, Jordan v. Chappel, 620. 


Motions -—- to nonsuit, see Nonsuit; to 
quash, see Indictment and Warrant; 
motion for judgment on pleadings, 
S. v. Meshaw, 205; Tyer v. Leggett, 
638; Duncan v. Renfrow, 197; for 
change of venue, Brendle v. Stafford, 
218, 


Municipal Corporations — Electrocu- 
tion of carpenter by power line over 
building, Philyaw v. Kinston, 534; 
liability for torts, Glenn v. Raleigh, 
469; Denning v. Gas Co., 541; appro- 
priation of private water system, 
Jackson v. Gastonia, 404. 


Municipal Parks — Prosecution of Ne- 
groes for trespass in refusing to leave 
public golf course, 8S. v. Cooke, 518. 


Negative Easements — Grantees held 
charged with notice of restrictive 
covenant in collateral deed of com- 
mon grantor, Reed v. Elmore, 221, 


Negative Testimony — Trial court 
properly refrains from commenting 
on probative value of negative testi- 
mony, Kirkman v. Baucom, 510. 


Negligence — In operation of automo- — 
bile, see Automobiles; accidents at 
grade crossings, see Railroads; of 
power company, see Electricity; gov- 
-ernmental immunity for torts, see 
Municipal Corporations; contracts 
limiting liability for negligence, 
Neece v. Greyhound Lines, 547; dan- 
gerous substances, Porter v. Gordon 
Co., 398; res ipsa loyuitur, Lane wv. 
Bryan, 108; Lea v. Light Co., 287; 
Johnson v. Meyer’s Co., 310; condi- 
tion and use of lands and buildings, 
Johnson v. Meyer’s Co., 310; prox- 
imate cause, Lane v. Bryan, 108; Price 
v. Gray, 162; Johnson v. Meyer’s Co., 
310; Philyaw v. Kinston, 534; last 
elear chance, Freight Lines v. Bur- 
lington Mills, 143; Irby v. R.B., 384; 
contributory negligence, Harris v. 
Bingham, 77; Bell v. Maxwell, 257; 
pleadings, Hood v. Coach Co., 684; 
presumptions, Burr v. Everhart, 327; 
Robbins v. Crawford, 622; sufficiency 
of evidence and nonsuit, Burr v. 
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Everhart, 327; Lane v. Bryan, 108; 
nonsuit for contributory negligence, 
Keener v. Beal, 247; Bell v. Maxwell, 
257; Crotts v. Transportation Co. 
420; instructions, Freight Lines v. 
Burlington Mills, 143; Price v. Gray, 
162; Glenn v. Raleigh, 469. 


Negroes —~ Prosecution of for trespass 
in refusing to leave public golf 
course, S. v. Cooke, 518, . 

Neighborhood Public Road — E£d- 
wards v. Hunter, 46. 

Nolo Contendere — Plea of nolo con- 
tendere by one defendant may not be 
argued as ground for conviction of 
another defendant, S. v. Kerley, 157. 


Nonresident -—— Service on while attend- 
ing court in this State is not void, 
Thrush v. Thrush, 114; our courts 
have jurisdiction to award custody of 
child here, notwithstanding domicile 
of child is in another state, Holmes 
v. Sanders, 200. 


Nonsuit — Evidence must be taken in 
light most favorable to plaintiff, 
Manufacturing Co. v. Gable, 1; 
Sheartn v. Lioyd, 363; Bridges v. 
Graham, 371; Morgan v. Bell Baker- 
tes, Inc., 429; Glenn v. Raleigh, 468; 
Kirkman v. Baucom, 510; Dean vv. 
Insurance Co., 704; nonsuit may not 
be entered on conflicting evidence, 
Ashley v. Jones, 442; conflicts in 
testimony are for jury, S. v. Green, 
717; defendant’s evidence considered 
only insofar as is favorable to plain- 
tiff, Keener v. Beal, 247; Bell v. 
Maxweli, 257; Bridges v. Graham, 
371; Kirkman v. Baucom, 510; Rob- 
bins v. Crawford, 622; sufficiency of 
evidence to overrule, Lane v. Bryan, 
108; 8. v. Kerley, 157; sufficiency of 
circumstantial evidence to overule 
nonsuit, S. v. Davis, 73; Lane v. 
Bryan, 108; for variance, Calloway 
v. Wyatt, 129; discrepancies and con- 
tradictions in plaintiff’s evidence do 
not justify, Bridges v. Graham, 371; 
nonsuit may not be allowed after 
verdict, Temple v. Temple, 334; suf- 
ficiency of evidence to overrule non- 


suit in action in ejectment, Kelly v. 
Kelly, 174; sufficiency of evidence of 
guilt of homicide, see Homicide; 
nonsuit for contributory negligence, 
Keener v. Beal, 247; Bell v. Maz- 
well, 257; Irby v. R.E., 384; Crotts 
v. Transportation Co., 420; plaintiff 
may not take voluntary nonsuit when 
defendant demands affirmative re- 
lief, Cox v. Cox, 528; preservation of 
right to review on exception to re- 
fusal to nonsuit in trial by court, 
Goldsbero v. B.#., 101. 


N. C. Industrial Commission — See 
Master and Servant. 


Notice — Grantees held charged with 
notice of restrictive covenant in col- 

lateral deed of common grantor, 
Reed v. Elmore, 221. 


Obiter Dicta — Does not come within 
tule of stare decisis, Pilkington v. 
West, 575. 


Obligations of Contract — Statute may 
prescribe limitation for enforcement 
of contractual rights provided rea- 
sonable time is allowed for enforce- 
ment of such rights prior to bar, 
Gregg v. Williamson, 356, 


Occupational Disease —- Within cover- 
age of Compensation Act, see Master 
and Servant. 


Oil Tanks — Oral sale of storage tanks 
buried in ground held ineffective as 
against grantee of realty, Stephens v. 
Carter, 318. 


Operator’s License—Snyder v. Scheidt, 
81; Barbour v. Scheidt, 169; John- 
son v. Scheidt, 452, 

Opinion Testimony —- Held to invade 
province of jury, Jones v. Bailey, 
599; physician may give opinion 
based on statements made to him in 
course of professional treatment, 
Penland v. Coal Co., 26. 

Order of Proof — Bridges v. Graham, 
371. 

Parent and Child — Liability of father 
for negligent driving of child, 
Thompson v. Lassiter, 34; wilful fail- 
ure to support illegitimate child, 8. v. 
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Smith, 118; determination of right 
to custody of children after institution 
of divorce action, see Divorce and 
Alimony; proceeding for custody of 
child as between father and grand- 
parent, Holmes v. Sanders, 200. 


Parking Lot — Liability to pedestrian 
injured when advertising sign on 
parking lot was knocked over by 
automobile, Johnson v. Meyer’s Co., 
310. 


Parks — Injury to park invitee caused 
by rock thrown by power mower, 
Glenn u. Raleigh, 468; prosecution of 
Negroes for trespass in refusing to 
leave public golf course, S. v. Cooke, 
518. 


Parol Evidence —- Written lease may 
not be modified by parol, Manufac- 
turing Co. v. Gable, 1. 


Partial Intestacy -— Presumption 
against, Finch v. Honeycutt, 91, Car- 
ter v. Davis, 191. 


Parties — Joinder of joint tort feasors 
for contribution, see Torts; demurrer 
for misjoinder of parties and causes, 
Davis v. Davis, 307; in action to com- 
pel executors to account and make 
settement, Davis v. Davis, 307; par- 
ties plaintiff, Smith v. Pate, 63; 
parties defendant, Edmondson v. 
Henderson, 634; defect of parties 
and amendment, Linthicum v. Con- 
struction Co., 203. 


Party Aggrieved — Trustee may not 
appeal from judgment declaring that 
right to possession and right to fore- 
close were barred, Gregg, v. William- 
son, 356. 

Partnership — Keith v. Lee, 188. 


Passenger Cars — Piek-up truck is not 
passenger car within purview of ac- 
cident policy, Marshal v, Insurance 
Co., 447, 


Passive Trusts — Finch v. Honeycutt, 
91; Pilkington v. West, 575, 


Payment — Builders Supply v. Dizon, 
136. 


Pedestrians —- Lane v. Bryan, 108; 
24 — 246 


Barbee v. Perry, 538. 
Pendency of Prior Aetion — Abate- 
ment for, see Abatement and Revival. 


Peremptory Instructions — Directed 
verdict, Church Conference v. Lock- 
lear, 349. 


Permanent Partial Disability — Com- 
pensation for disability from back 
injury, Zvans v. Times Co., 669. 


Personalty — Survivorship in bank de- 
posits, Sides v. Bank 672. 

Petition to Rehear — Cotton Mills Co. 
v. Duplan Corp., 88. 


Pharmacy — Statute does not require 
containers of commercial paint in- 
gredient to be labeled ‘‘poison,’’ 
Porter v. Yoder and Gordon Co., 398. 


Physical Facts — At scene of collision, 
Kirkman v. Baucom, 510; Robbins 
v. Crawford, 622. 


Physicians and Surgeons — May give 
opinion based on statements made to 
him in course of professional treat- 
ment, Penland v. Coal Co., 26; mal- 
practice, Shearin v. Lloyd, 363. 

Picketing — Action to enjoin alleged 
unlawful picketing, Construction Co. 
v. EHlectrical Workers Union, 481. 


Pick-up Truck — Is not passenger car 
within purview of accident policy, 
Marshall v. Insurance Co., 447, 


Pipe — Electric shock from touching 
water pipe, Lea v. Light Co., 287. 


Plea in Abatement —- For pendency of 
prior action, see Abatement and Re- 
vival. 


Plea of Nolo Contendere — By one de- 
fendant may not be argued as ground 
for conviction of another defendant, 
S. v. Kerley, 157. 


Pleadings —- Review of judgment over- 
ruling demurrer, Lowry v. Dilling- 
ham, 618; pleadings in particular ac- 
tions see particular titles of actions 
counterclaims, Burns v. Oil Corp., 
266; demurrer, Buchanan v. Smawley, 
592; Lewis v. Lee, 68; Harris v. 
Bingham, 77; Riddle v. Artis, 629; 
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Construction Co. v. Electrical Work- 
ers Union, 481; Davis v. Davis, 307; 
McBryde v. Lumber Co., 415; Cal- 
loway v. Wyatt, 129; judgment on 
pleadings, Duncan v. Renfrow, 197; 
Waggoner v. Waggoner, 210; Tyer 
v. Leggett, 688; motions to strike, 
Smith v. Pate, 63. 


Poisons — Statute does not require 
containers of commercial paint in- 
gredient to be labeled ‘‘poison,’’ 
Porter v. Yoder and Gordon Co., 398. 


Police Sergeant — Held not authorized 
to issue warrant of arrest, 8. ¥. 
Blackwell, 642. 


Polling the Jury — Highway Commits- 
sion v. Privett, 501; S. v. Dow, 644. 


Power Companies — Negligence of, see 
Electricity, 

Power Mower — Injury to park invitee 
caused by rock thrown by, Glenn v. 
Raleigh, 468. 


Prayer for Judgment Continued -— 


Barbour v. Scheidt, 169; 8. v. Grif- 
fin, 680. 

Precatory Words — Anders v, Ander- 
son, 53. 

Presumptions — Against partial intes- 
tacy, Finch v. Honeycutt, 91; Carter 
v. Davis, 191; that public official has 
discharged his duties in good faith, 
Construction Co. v. Electrical Work- 
er Union, 481; from possession of in- 
toxicating liquor, S. v. Miller, 608; 
no presumption of negligence arises 
from fact of injury, Burr v. Ever- 
hart, 327; Robbins v. Crawford, 622, 


Principal and Agent — Love v. Snell- 
ings, 674, 

Prior Actions — Plea in abatement 
for pendency of prior action, see 
Abatement and Revival. 


Process — Service of process by publi- 
cation in tax foreclosure suit, Kelly 
u. Kelly, 174; service by publication 
and attachment, Thrush v. Thrush, 
114;Temple v. Temple, 334; service 
on unincorporated associations, Con- 
struction Co. v. Electrical Workers 
Union, 481, 


Processioning Proceedings -— See 
Boundaries. 

Propane Gas — Negligence in deliver- 
ing leaking tank truck to bailee, 
Ashley v. Jones, 442. 

Proximate Cause — See Negligence; in- 
struction as to whether negligence 
and contributory negligence should 
be ‘‘a’’ or ‘‘the’’ proximate cause, 
Price v. Gray, 162. 

Public Convenience and Necessity — 
Certificate of for condemnation of 
land, in re Department of Archives 
& History, 392, 

Public Laws — Courts must take judi- 
cial notice of laws of this State, 
Walker v. Moss, 196. 

Publie Officers -—- presumption of 
proper performance of duties, Con- 
struction Co. v. Electrical Workers 
Union. 481. ~ 


Public Purpose — Bonds for county 
water and sewer systems are for pub- 
lic purpose, Ramsey v. Comrs. of 
Cleveland, 647. 


Public Utilities — In granting fran- 
chise to gas company municipality 
acts in governmental capacity, Den- 
ning v. Gas Co., 541. 


Publication —- Service of process by 
publication in tax foreclosure suit, 
Kelly v. Kelly, 174; is essential ele- 
ment of action for libel, Tyer v. 
Leggett, 638. 


Punishment — Court may inform jury 
as to punishment for offense, S. v. 
Green, 717, 


Quantum Meruit—Jackson v. Gastonia. 
404, 


Quashal -~- See Indictment and War- 
rant. 


Quieting Title —- Bumgarner v. Corpen- 
ing, 40. 

Racial Diserimination —- Prosecution 
of Negroes for trespass in refusing 
to leave public golf course, S. v. 
Cooke, 518, 


Railroads —- Right of municipality to 
condemn Railroad land for street, 
Goldsboro v. R.R., 101; accideata at 
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crossings, Irby v. B.B., 384. 


Rape — S. v. Green, 717. 
717. 


Real Party in Interest—Insurer paying 
for loss is, Smith v. Pate, 63. 

Receiving Stolen Goods—S. v. Meshaw. 
205. 

Record — Appeal is limited by, Pen- 
land vy. Coal Co., 27; evidence must 
be set out in narrative form in 
record, Huie v. Templeton, 86. 


Reference — Report of reference. Me- 
Cormick v. Smith, 525. 


Registration —- Grantees held charged 
with notice of restrictive covenant in 
collateral deed of common grantor, 
Reed v. Elmore, 221; registration of 
chattel mortgages and _ priorities 
thereby created, see Chattel Mort- 
gages 

Rehearing—Cotton Mills Co. v. Duplan 
Corp., 88. 

Reinstatement — Application for rein- 
statement of life insurance policy, 
Dean v. Insurance Co., 704. 


Religious Societies —- Property and 
Government, Church Conference v. 
Locklear, 349. 


Remand — For necessary parties, Ed- 
monson v. Henderson, 634; where 
findings are insufficient to determine 
applicable law, cause must be re- 
manded, Stokes v. Smith, 694. 

Reopening Case — Discretionary pow- 
er of court to reopen case for addi- 
tional evidence, Builders Supply v. 
Dizon, 136. 

Repair — Manufacturing Co. v. Gable, 
1. 


Repeated Offenses —- Punishment for, 
S. uv. White, 587. 
Res Gestae — Declaration held not 


part of res gestae, Jones v. Bailey, 
599. 

Res Ipsa Loquitur — Lane v. Bryan, 
108; Lea v. Light Co., 287; Johnson 
v. Meyer’s Co., 310. 


Res Judicata ~—- Parties estopped, 


Thompson v. Lassiter, 34; judgment 
of another state as constituting res 
judicata, Johnson v. Catlett, 341. 


Residuary Clause — Carter v. Davis, 
191, 

Respondeat Superior — Liability of 
father for negligent driving of child, 
Thompson v. Lassiter, 34. 


Restraining Order — See Injunctions. 


Restrictive Covenants — Reed v. El- 
more, 221. 

Revocation of Driver’s License, Snyder 
v. Scheidt, 81; Barbour v. Scheidt, 
169; Johnson v. Scheidt, 452. 


Right of Appeal — Defendant may ap- 
peal from judgment imposing fine, 
notwithstanding statement of court 
that prayer for judgment was con- 
tinued, S. v. Griffin, 680. 

Right of Confrontation — S. v. Boles, 
83; Raper v. Berrier, 193, 

Right of Way — At intersections, Price 
v. Gray, 162; Norris v. Johnson, 179; 
declaration of officer as to which 
party had right of way held incom- 
petent, Jones v. Bailey, 599; liability 
of power company for injury from 
wire broken by felled tree, Lea v. 
Light Co., 287, 

Right to Work Statute — Action to en- 
join alleged unlawful picketing, Con- 
struction Co. v. Electrical Workers 
Union, 481, 

Riot — 8S. v. Wynne, 686. 

Robbery — 8. v. Rogers, 611. 


Roof — Fall of carpenter from eave of 
roof because of want of scaffold, 
Burr v. Everhart, 327. 

Rule in Shelley’s Case — Powell v. 
foberson, 606, 


Rupture — Whether the result of acci- 
uent within coverage of Compensa- 
tion Act, Hensley v. Cooperative, 274, 
of roof because of want of scaffold, 
Burr v. Everhart, 327. 


School Bus — Evidence held sufficient 
to support finding that accident re- 
sulted from negligence of driver of 
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school bus, Mica Co. v. Board of Ed- 
ucation, 714, 


Schools — Theft of examination pap- 
ers, S. v. Andrews, 561. 
Searches and Seizures — 8S. v. Mills, 
238; 8S. v. Miller, 609; S. v. Williams, 
614, 

Self-Incrimination — Privilege against 
does not apply to physical marks on 
body of defendant, S. v. Floyd, 434. 


Sentences — Suspended, S. v. Miller, 
608; S. v. Canady, 613. 


Separation Agreements — Bolin v. Bo- 
lin, 666. 

Service — By publication and attach- 
ment, Thrush v. Thrush, 114; on non- 
resident while attending court in this 
State is not void, Thrush v. Thrush, 
114; by publication in tax foreclos- 
ure suit, Kelly v. Kelly, 174. 


Service Station — Oral sale of storage 
tanks buried in ground held inef- 
fective as against grantee of realty, 
Stephens v. Carter, 318. 


Setting Aside Verdict — Discretionary 
order setting aside verdict not re- 
viewable, Walston v. Greene, 617. 


Sewer System — County bonds for 
sewer system are for public purpose, 
Ramsey v. Comrs, of Cleveland, 647. 

Shelley’s Case — Powell v. Roberson, 
606. 


Signal Device —- Motorists must take 
cognizance of signal device on car re- 
gardless of whether it had been ap- 
proved by Dept. of Motor Vehicles, 
Coach Co. v. Fultz, 523. 

Signs — Liability to pedestrian injur- 
ed when advertising sign on parking 
lot was knocked over by automobile, 
Johnson v. Meyer’s Co., 310. 

Silicosis — Within coverge of Compen- 
sation Act, see Master and Servant. 

Sister State — Court must take judicial 
notice of laws of, Johnson v. Catlett, 
341. 


Sketches —- Competency of in evidence, 
McCormick v. Smith, 425. 


Skidding —- Duty of motorist to exer- 


cise caution when he sees skidding 
car approaching, Freight Lines v. 
Burlington Mills, 143. 


Special Act — Authorizing police of- 
ficer to issue warrant does not relate 
to establishment of inferior court 
within purview of constitutional pro- 
hibition, 8. v. St. Clair, 183. 


Stare Decisis — Obiter dicta does not 
come within rule of stare decisis, 
Pilkington v. West, 575. 

State — Tort Claims Act, Mica Co. v. 
Board of Hducation, 714; counties 
are subject to almost unlimited leg- 
islative control, Ramsey v. Comrs. of 
Cleveland, 647. 


State Police Power — State has power 
to regulate sale of beer, Boyd v. 
Allen, 150, 


States — Our courts have jurisdiction 
to award custody of a child here not- 
withstanding domicile of child is in 
another state, Holmes v. Sanders, 200. 

Statute of Uses — Finch v. Honey- 
cutt, 91. 


Statutes —- Statute may prescribe limi- 
tation for enforcement of contractual 
rights provided reasonable time is al- 
lowed for enforcement of such right 
prior to bar, Gregg v. Williamson, 
356; constitutional proscription 
against passage of special acts, S. v. 
St. Clair, 183; construction, Porter v. 
Gordon Co., 398; amendment to re- 
pealed statute, 8. v. Blackwell, 642. 


Stipulations — Stipulation entered into 
by counsel at trial is conclusive, 
Church Conference v. Locklear, 349, 


Stock — Purchase agreement, Collins 
v. Covert, 303. 


Storage Tanks—Conversion of, Burns v. 
Gil Corporation, 266; oral sale of 
storage tanks buried in ground held 
ineffective as against grantee of real- 
ty, Stephens v. Carter, 318, 

Store — Liability to pedestrian injur- 
ed when advertising sign on parking 
lot was knocked over by automobile, 
Johnson v. Meyer’s Co., 310. 

Streets — Sale of lots by reference to 
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map showing streets is not implied 
dedication when deeds reserve to 
grantors title and control of streets, 
Todd v. White, 59; right of munici- 
pality to condemn railroad land for 
street, Goldsboro v. RZ., 101. 


Strikes —- Action to enjoin alleged un- 
lawful picketing, Construction Co. v. 
Electrical Workers Union, 481. 


Subcontractor — Suit by subcontractor 
to enforce lien for materials, Lintht- 
cum & Sons v. Construction Co., 203; 
owner of lot held liable for contrac- 
tor’s purchase of material upon doc- 
trine of principal and agent, Love v. 
Sneilings, 674. 

Subdivision — Owner of water and sew- 
er lines must be compensated there- 
for upon taking by municipality, 
Jackson v. Gastonta, 404, 

Subleases — Lessor held to have waiv- 
ed right to declare forfeiture by ac- 
cepting rents after sublease of 
premises, Realty Co. v. Spiegel, Inc., 
458; sublease does not relieve lessee 
of obligation to pay rent, Bank v. 
Bloomfield, 492, 


Submission of Controversy — See Con- 
troversy Without Action. 

Subrogation — Insurer paying loss is 
real party in interest, Smith v. Pate, 


Sudden Emergency — Doctrine of held 
sufficiently submitted to jury, Kirk- 
man v. Baucom, §10. 


Summons — See Process. 


Superior Courts — Have no original 
jurisdiction of proceeding to estab- 
lish discontinuance of neighborhood 
public road, Edwards v. Hunter, 46; 
jurisdiction of Superior Court on ap- 
peal from county court, S. v. Mills, 
237. 

Supreme Court — See Appeal and Er- 
ror, 

Surgeons — See Physicians and Sur- 
geons. 

Survivorship —- In bank deposits, Sides 
v. Bank, 672. 

Suspended Sentences and Executions, S. 
vy. Miller, 608; S. v. Canady, 613; S. 


v. Griffin, 680; S. v. St. Clair, 183. 


Tacking Possession — Scott v. Lewis, 
298. 

Tank Truck — Negligence in delivering 
leaking tank truck to bailee, Ashley 
u. Jones, 442. 


Tanks — Oral sale of storage tanks 
buried in ground held ineffective as 
against grantee of realty, Stephens 
v. Carter, 318. 


Taxation — Uniform rule, Ramsey v. 
Comrs. of Cleveland, 647; public pur- 
pose, Ibid; enjoining issuance of 
bonds, Garner v. Newport, 449; tax 
foreclosure, Kelly v. Kelly, 174. 


Temporary Restraining Order — See 
Injunctions. 


Tenants in Common — Davis v. Davia, 
307. 

Terminal Leave — Held not cessation 

“of employment within provision of 
“group policy, Gaulden v. Insurance 
Co., 378. 

Three-Car Collision — Evidence held in- 
sufficient to show that driver of third 
ear involved in collision was liable as 
joint tort feasor, Riddle v. Artist, 
629. 

Timber Deed — Both grantor and 
grantee in timber deed may be guilty 
of trespass in cutting trees beyond 
boundary, McBryde v. Lumber Co. 
415. 

Time —- Where time is not of essence, 
indictment will not be squashed for 
failure to allege specific date S. v. 
Andrews, 561. 


Tobacco Allotments — That value of 
farm is dependent on size of tobacco 
allotment is matter of common 
knowledge, Garris v Scott, 568; de- 
termination of review committee con- 
clusive when supported by evidence, 
Burleson v. Francis, 619. 


Tort Claims Act — Mica Co. v. Board 
of Education, 714. 


Torts — Governmental immunity for, 
see Municipal Corporations; joinder 
of joint tort feasors, Riddle v. Artis, 
629; Norris v. Johnson, 179; Johnson 
v. Catlett, 341; McBryde v. Lumber 
Co., 415. 


Transactions or Communications — 
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With decedent. Collins v. Covert, 
303. 

Trees — Liability of power company 


for injury from wire broken by felled 
tree, Lea v. Light Co., 287. 


Trespass — Smith v. Pate, 638; Me- 
Bryde v. Lumber Co., 415; criminal 
trespass, S. v. Cooke, 518. 


Trial — By court, sufficiency of ex- 
ceptions to finding of fact, Golds- 
boro v. R.R., 101; court may not hear 
evidence in custody proceedings in 
absence of parties, Raper v. Berrier, 
193; stipulations and pre-trial agree- 
ments, Church Conference v. Lock- 
lear, 349; reopening case for addi- 
tional evidence, Builders Supply v. 
Dizon, 186; nonsuit, Riddle v. Artis, 
629; Mfg. Co. v. Gable, 1; Kirkman 
v. Baucom, 510; Bridgers v. Graham, 
37; Morgan v. Bell Bakeries, 429; 
Dean v. Ins. Co., 704; Ashley »v. 
Jones, 442; Worley v. Motor Co., 677; 
Bell v. Maxwell, 257; Keener v. Beal, 
247; Glenn v. Raleigh, 469; Rob- 
bins v. Crawford, 622; Lane v. Bryan, 
108; Calloway v. Wyatt, 129; volun- 
tary nonsuit, Ashley v. Jones, 442; 
Cox v. Cox, 528; peremptory instruc- 
tions, Church Conference v. Locklear, 
349; instructions, Freight Lines v. 
Burlington Mills, 143; Keith v. Lee, 
188; In re Will of Crawford, 322; 
Glenn v. Raleigh, 469; Worley v. 
Motor Co., 677; Kirkman v. Baucom, 
510 ;Builders Supply v. Dixon, 136; 
issues, Bank v. Bloomfield, 492; 
polling jury, Highway Com. v. Pri- 
vett, 501; new trial for misconduct 
affecting jury, Keener v. Beal, 247; 
setting aside verdict, Temple v. Tem- 
ple, 384; Keener v. Beal, 247; Wais- 
ton uv. Greene, 617; trial by court, 
Goldsboro v. R.R., 101. 


Tryon’s Palace — Restoration of, In 
re Department of Archives & History, 
392 


Trucks — Pick-up truck is not pas- 


senger car within purview of accident 
policy, Marshall v. Insurance Co., 447. 


Trusts — Devise to wife ‘‘to provide 
for’’ herself and child creates 
trust, Morris v. Morris, 314; trustees 
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of chuch property, Church Conference 
v. Locklear, 349; written trusts, 
Finch v. Honeycutt, 91; Pilkington 
v. West, 575; active and passive 
trust, Finch v. Honeycutt, 91; Pilk- 
ington v. West, 575; termination of 
trust under terms of instrument, 
Trust Co. v. Taliaferro, 121. 


Turlington Act — See Intoxicating 
Liquor. 


Turn Signals — Motorists must take 
cognizance of signal device on car re- 
gardless of whether it had been ap- 
proved by Dept. of Motor Vehicles, 
Coach Co. v. Fultz, 523. 


Undereover Agent — Instruction on 
weight to be given testimony of un- 
dercover agent held without error, 
S.v. Hunt, 454, 


Uniform Rule —- Applies to imposition 
of taxes but not to expenditure of 
tax funds, Ramsey v. Comrs. of 
Cleveland, 647. 


Union — Serviee of process on unin- 
eorporated labor union, Construction 
Co. v. Electrical Workers Union, 481; 
action to enjoin alleged unlawful 
picketing, Ibid 

Universities — Theft of examination 
papers, S. v. Andrews, 561. 


Unjust Enrichment — Collins v. Covert, 
303. 

Utilities — In granting franchise to 
gas company municipality acts in 
governmental capacity, Denning v. 
Gas Co., 541. 


Utilities Commission — In re Depart- 
ment of Archives, 392, 


Variance — See Pleadings; nonsuit for, 
Calloway v. Wyatt, 129; failure of 
State to prove commission of crime 
on very date alleged held not fatal, 
S. v. Gillyard, 217. 


Vendor and Purchaser — Refusal of 
purchaser to comply with contract 
upon learning of easement for high- 
way, Harris v. Bingham, 77; fraud 
in misrepresenting capacity of well 
on lot sold, Calloway v. Wyatt, 129. 

Venue — Residence of parties, Brendle 
v. Stafford, 218; change for con- 
venience, Ibid. 
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Verbal Act Doctrine — Gurganus v. 
Trust Co., 658. 


Verdict — Of guilty as charged refers 
to all counts in indictment, S. v. 
Meshaw, 205; polling the jury, Zigh- 
way Commission v. Privett, 501; 8. 
v. Dow, 644; directed verdict and 
peremptory instructions, Church Con- 
ference v. Locklear, 349; discretion- 
ary order setting aside verdict not 
reviewable, Walston v. Greene, 617; 
nonsuit may not be allowed after 
verdict, Temple v. Temple, 334; 
error cured by verdict, Bank v. 
Bloomfield, 492; error held not cured 
by verdict, S. v. Meshaw, 205; 8S. v. 
Robbins, 332. 

Waiver — Of constitutional right, S. v. 
St. Clair, 183; accepting benefits, 
Realty Co. v. Spiegel, 458. 


‘*Want’’—Held imperative rather than 
precatory, Anders v. Anderson, 53. 


Warrant — See Indictment and War- 
rant, 
Water Pipe — Electric shock from 


touching water pipe, Lea v. Light 
Co., 287. 


Water Systems — County bonds for 
water system are for public purpose, 
Ramsey v. Comrs. of Cleveland, 647. 

Wells — Fraud in misrepresenting 
capacity of well on lot sold, Calloway 
v. Wyatt, 129. 

‘“Widow’’ — Meaning of word in stock 
purchase agreement executed by prin- 
cipal stockholders, Collins v. Covert, 
303. 


Wife — Devise to brother ‘‘and his 


wife’’ held to devise estate to his 
brother and his then wife, Matheson 
v. Trust Co., 710. 


Wills — Holographic wills, In re Will 
of Crawford, 322; revocation, Ibid; 
eaveat, Ibid; construction of wills, 
Anders v. Anderson, 53; Trust Co. 
v. Taliaferro, 121; Morris v. Morris, 
314; Coffield v. Peele, 661; Finch v. 
Honeucutt, 91; Carter v. Davis, 191; 
Matheson v. Trust Co., 710; residuary 
elauses, Carter v. Davis, 191; actions 
to construe, Finch v. Honeycutt, 91; 
Edmundson v. Henderson, 634; lapsed 
legacies, Carter v. Davis, 191. 


Witnesses — Expression of opinion by 
court on evidence in interrogating 
witness, S. v. Lynn, 80; beneficiary 
under holographie will not be disquali- 
fied to testify as to handwriting, In 
re Will of Crawford, 322; privilege 
against self-incrimination does not 
apply to physical marks on body of 
defendant, S. v. Floyd, 434; instrue- 
tion on weight to be given testimony 
of undercover agent held without 
error, S. v. Hunter, 454. 


Workmen’s Compensation Act —*See 
Master and Servant. 

Wrongful Act -—— May not be basis of 
eivil action, Supervision Co. v. 
Thomas, 281. 

Wrongful Death — See Death; institu- 
tion of action for wrongful death by 
minor’s administrator cannot consti- 
tute disaffirmance of insurance 
agreement as to beneficiary named 
therein, NASCAR, Ine. v. Midkiff, 
409. 
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ABATEMENT AND REVIVAL 


§ 8. Abatement on Ground of Pendency of Prior Action in General. 


The priniciple of abatement of a second action on the ground of a prior 
action pending between the parties is a rule of convenience to prevent 
multiplicity of suits, and there the principle can have no application where 
the power of eminent domain is given one agency of the State, which institutes 
condemnation proceedings thereunder, and later this power is withdrawn from 
such agency and given to another, which institutes identical proceedings, 
since the prior proceeding, as constituted, cannot be prosecuted further, and 
the second petition may be treated as a motion in the cause to substitute the 
name of the successor State agency for that of the first. In re Department of 
Archives, 392. 


§ 4. Procedure to Raise Question of Pendency of Prior Action. 


A demurrer on the ground of the pendency of a prior action must be over- 
ruled when it appears upon the face of the complaint that even though the 
prior action involves the same subject matter it is not between the same 
parties. G.S. 1-127(3). If the identity of the actions does not appear upon 
the face of the complaint, objection may be raised only by answer. Buchanan 
v. Smawley, 592. 


§ 5. Effect of Plea of Pendency of Former Action. 


A plea in abatement for pendency of a prior action between the parties is 
a plea in bar, and the court must dispose of such plea before considering 
other matters in issue. Cox v. Cow, 532. 
§ 8. Pendency of Prior Action—Identity of Actions. 

The pendency of the husband’s action for absolute divorce under G.S. 50-6 
is not ground for abatement of the wife’s subsequent action for alimony 
without divorce under G.S. 50-16. Beeson v. Beeson, 330. 


ACTIONS 


§ 5. Where Wrongful or Illegal Act Constituted Element of Cause of 
Action. 


Where plaintiff’s cause of action is based on facts occurring prior to an 
illegal agreement, exists independent of such agreement, and the maintenance 
of the action does not involve an affirmance of an illegal act, such illegal 
agreement does not impair plaintiff's right to maintain the action. Super- 
vision Co. v. Thomas, 281. 


§ 6. Distinction between Forms of Action in General. 


The distinction between forms of actions has been abolished, and the right 
to recover will be determined in accordance with the facts alleged and not 
by the technical name given the action. Smith v. Pate, 63. 


8 10. Method of Commencement and Time from which Action is Pending. 


A civil action is commenced by the issuance of summons or by the filing of 
affidavit that personal service is not intended to be made in this State. 
Thrush v. Thrush, 114. 
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ADVERSE POSSESSION 


§ 1. Actual, Hostile and Continuous Possession in General. 

Adverse possession, without color of title, of lands within the bounds 
of another’s deed is limited to the area actually possessed, and evidence of 
acts of ownership without identity of the lines and boundaries claimed is 
unavailing. Scott v. Lewis, 298. 


§ 6. Tacking Possession. 


Successive adverse possessions may be tacked for the purpose of showing 
@ continuous adverse possession where there is a privity of estate or con- 
nection of title between the several successive occupants. Scott v. Lewis, 298. 

Where parties bring action for the recovery of land as heirs at law of 
their ancestor and judgment is rendered in the action adverse to them, such 
judgment adjudicates want of title in their ancestor and is binding upon 
them, and they may not in a subsequent action, in which they assert title 
by adverse possession, tack the possession of their ancestor or contend that 
their separate acts of ownership were done in the character of heirs at law 
claiming under the known and definite boundaries. Ibid. 


§ 15. Imstruments Constituting Color of Title. 


Where the parties claim under deeds from a common source calling for 
a road as the dividing line between the tracts, but subsequent deeds in the 
chain of title of respondents describe the land by specific description without 
reference to the road, respondents are entitled to claim the land encompassed 
in the description in the intermediate deeds as under color of title, and when 
they offer evidence of adverse possession under their deeds, an instruction 
limiting their claim to the road as it existed at the time of the execution of 
the deeds from the common source, is error. Bumgardner v. Corpening, 40. 


§ 16. Presumptive Possession to Outermost Boundaries of Deed. 

Where the description in the deed from the common source of title is en- 
larged in descriptions in subsequent deeds in the chain of title, the party 
claiming the additional land by adverse possession under color of title must 
show actual possession of the additional land, since possession under the 
deed from the common source could not be constructively extended to include 
the additional land. Bumgarner v. Corpening, 40. 


§ 23. Sufficiency of Evidence, Nonsuit and Directed Verdict. 


Conflicting evidence as to the character or extent of the possession under 
color of title raises the issue for the determination of the jury. Bumgarner 
v. Corpening, 40. 


AGRICULTURE 


§ 6. Agricultural Tenancies. 


Farming contract for share of crop does not create agricultural partnership. 
Keith v. Lee, 188. 


§ 11. Marketing Quotas and Cards. 


The finding of fact of the Superior Court that there was substantial evi- 
dence supporting the determination by the review committee of the tobacco 
allotment of the petitioner’s farm is binding on the Supreme Court if there 
be evidence to support it. Burleson v. Francis, 619. 
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ANIMALS 


§ 3. Liability of Owner for Permitting Domestic Animals to Run at 
Large. 
Evidence held sufficient on question of negligence in permitting cow to 
run in highway causing collision with car. Bullard v. Phillips, 87. 


APPEAL AND ERROR 


§ 1. Nature and Grounds of Appellate Jurisdiction in General. 


Upon appeal from judgment entered on facts stipulated, the review relates 
to whether the judgment is correct upon the stipulated facts and not the 
reasoning upon which the lower court reached the conclusion embodied in 
the judgment. NASCAR v. Midkiff, 409. 


As a general rule, the Supreme Court will consider only such questions 
as were raised in the lower court, and the rule requiring adherence to the 
theory of trial in the lower court ordinarily precludes consideration on 
appeal of grounds of defense or opposition not asserted or relied on in the 
lower court. Penland v. Coal Co., 26. 


Ordinarily, the Supreme Court will not consider questions not passed 
upon in the court below. Anders v. Anderson, 53. 


The constitutionality of a statute will not be determined when the disposi- 
tion of the appeal may be made to turn upon another ground. S. v. Black- 
well, 642, 


It is not necessary for an appellate court, after having determined the 
merits of the case, to examine questions not affecting decision reached. Todd 
v. White, 59. 


The jurisdiction of the Supreme Court is derivative, and where it appears 
that the court below had no jurisdiction, the Supreme Court can acquire 
none by appeal. Temple v. Temple, 334. 


Where the court below erroneously dismisses an action after verdict for 
insufficiency of the evidence, but it appears on the face of the record that 
the court had no jurisdiction of the parties, the correct result is reached 
and the judgment will not be disturbed. IJbdid. 


§ 2. Supervisory Jurisdiction of Supreme Court and Matters Cognizable 
Ex Mero Motu. 


Where it appears on the face of the record that the court below had no 
jurisdiction, the Supreme Court will so declare ex mero motu. Temple v. 
Temple, 334. 


§ 3. Judgments Appealable. 


As a general rule, interlocutory judgments and orders are not immediately 
appealable, and refusal of a motion to dismiss is not a final determination of 
a cause from which an appeal will lie. Cox v. Coz, 528. 


Where the clerk permits voluntary nonsuit in an action in which defend- 
ant has asserted his right to affirmative relief, order of the Superior Court 
reversing the clerk’s judgment of nonsuit has the same effect as if plaintiff's 
motion for dismissal as of voluntary nonsuit had been made in the first in- 
stance before the judge, and attempted appeal from the order reversing the 
nonsuit is a nullity, notwithstanding that the judge signs the appeal entries. 
Ibid. 
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§ 4. Parties who May Appeal—Parties Aggrieved. 


The holder of the legal title as security for a debt has no right to demand 
possession or foreclose the instrument until requested to do so by a party 
secured, and therefore the trustee, in the absence of a showing of such 
request, is not the party aggrieved by, and may not appeal from, a judgment 
declaring that under G.S. 45-37(5) the right to possession and the right to 
foreclose were barred. Gregg v. Williamson, 356. 


The appointee of some of the heirs has no interest in the estate sufficient 
to entitle him to challenge the issuance of letters of administration by the 
clerk to another in the absence of a showing by the appointee that he is 
legally entitled to have the letters of administration issued to himself. In 
re Estate of Cogdill, 602. 


8 6. Moot Questions and Advisory Opinions. 


An action to determine plaintiff’s right to have his vote counted in the 
tally for the votes for the office of a member of a county board of education 
becomes moot and must be dismissed when, pending the appeal, the General 
Assembly, pursuant to a public law, has appointed the members of the county 
board of education. Walker v. Moss, 196. 


On defendants’ appeal from order continuing a temporary order restrain- 
ing alleged unlawful picketing, plaintiff moved to dismiss the appeal on the 
ground that the projects in question had been completed, and that therefore 
the questions had become moot. Defendants filed a written reply asserting 
that questions as to invasion of the jurisdiction under the National Labor 
Management Relations Act and other issues had been raised in the action, 
and that the questions were not moot. The motion to dismiss is denied, since 
whether the questions had become moot may be more properly determined 
when the case comes on for trial on the merits. Construction Co. v. Electrical 
Workers Union, 481. 


Where it is made to appear on appeal that the election sought to be 
restrained had been held pending plaintiffs’ appeal from order denying 
injunctive relief, the appeal must be dismissed as presenting only a moot 
question. Archer v. Cline, 545. 


§ 9. Necessity for Demurrer or Motions in the Superior Court to Present 
Question for Review. 


The Supreme Court may take cognizance ex moro motu of the fact that the 
complaint states a defective cause of action and therefore demurrer or motion 
to dismiss in the Superior Court is not essential. Cotton Mills v. Duplan 
Corp., 88. 


§ 12. Jurisdiction and Powers of Lower Court after Appeal. 


An attempted appeal from a non-appealable interlocutory order is a nullity 
and does not divest the Superior Court of jurisdiction to proceed in the 
action. Cox v. Coz, 528. 


§ 16. Certiorari as Method of Review. 


In order to preserve the right to review a judgment overruling a demurrer 
other than a demurrer for misjoinder of parties and causes or demurrer to 
the jurisdiction, appellant must move for certiorari within thirty days from 
the entry of such judgment. Lowry v. Dillingham, 618. 
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§ 19. Form of and Necessity for Objections, Exceptions and Assignments 
of Error in General. 


An assignment of error must be supported by an exception duly taken 
and may not be supported by an exception found only in the appeal entries. 
Weddle v. Weddle, 336. 


An assignment of error must be based on an exception duly noted and 
may not present by amplification a question not embraced in the exception. 
Freight Lines v. Burlington Mills, 148. 


Exceptions must be bought forward and assigned as error. Rule of Practice 
in the Supreme Court No. 19(3). S&S. v. Worley, 202. 


Assignments of error not supported by exceptions therein noted cannot 
be considered. Jbd#id. 


Exceptions to the testimony of several witnesses as to declarations made 
by a particular person are properly grouped under one assignment of error 
when all the exceptions relate to the single question of law as to whether 
the testimony was incompetent as hearsay. Gurganus v. Trust Co., 655. 


§ 20. Parties Entitled to Object and Take Exception. 


A party may not except to an instruction favorable to him. Price v. Gray, 
162. 


§ 21. Exception to Judgment or to Signing of Judgment. 


An exception to the signing of the judgment presents whether the facts 
found support the judgment and whether error of law appears upon the 
face of the record. Goldsboro v. R. R., 101; Weddle v. Weddle, 336; Coz. v. 
Coz, 528. 


An appeal in itself presents the question whether the findings of fact are 
sufficient to support the judgment and whether error of law appears on the 
face of the record. Barbour v. Scheidt, 169. 


Upon a sole exception to the signing of the judgment it will be presumed 
that the facts found by the lower court are supported by competent evidence, 
and the findings are binding on appeal. Ramsey v. Commrs. of Cleveland, 
647. 


§ 22. Objections, Exceptions and Assignments of Error to Findings of 


Fact. 
Where no exceptions have been taken to the admission of evidence or to 
the findings of fact, such findings are presumed to be supported by compe- 
tent evidence and are binding on appeal. Goldsboro v. R. R., 101. 


Motion to nonsuit made in the course of a trial by the court under G.S. 
1-184 does not present the question as to whether the findings of fact are 
supported by competent evidence when no exceptions have been taken to 
the admission of the evidence, the findings of fact, or the conclusions of law. 
Ibid. 


Exceptions and assignments of error to the refusal of the court to sign 
judgment tendered and to the findings of fact contained in the judgment 
entered, are broadside in form and present nothing for review. Weddle v. 
Weddle, 336. 


Where the court, in overruling motion to dismiss for invalid service, finds 
no facts, and there is no request for findings, it will be presumed that the 
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court, upon proper evidence, found facts to support its judgment. Construc- 
tion Oo. v. Electrical Workers Union, 481. 

Upon exception to a judgment or order, without exception to any finding 
of fact, the findings set forth by the trial court will be accepted as established. 
In re Estate of Cogdill, 602. 


§ 28. Objections, Exceptions and Assignments of Error to Evidence. 


Assignments of error to the admission of evidence should state with 
particularity the alleged incompetent evidence and definitely present the 
question for review without the necessity of a search through the record to 
find the challenged evidence. Bridges v. Graham, 371. 


§ 28. Necessity for Case on Appeal. 


Where plaintiff appellants have served no case on appeal, filed no assign- 
ments of error and no brief or appeal bond, appellee’s motion to dismiss 
the appeal will be allowed. Stokes v. Smith, 694. 


§ 29. Making Out and Serving Case on Appeal. 


Where a person is made a party to the proceeding by consent order he 
must be served with statement of case on appeal. Johnson v. Scheidt, 452. 


§ 33. Necessary Parts of Record. 

Appeal in this case dismissed for insufficiency of the record and for 
failure to serve statement of case on appeal upon a party made a party to 
the proceeding by consent order. Johnson v. Scheidt, 452. 


§ 34. Form and Requisites of Transcript. 

On appeal from a judgment of the Superior Court affirming or reversing 
an award of the Industrial Commission, review is limited to the record that 
was before the Superior Court, and matters which were not in the record 
before the Superior Court, but which are sent up with the transcript, are 
no more a part of the record in the Supreme Court than they were in the 
Superior Court, and may not be made so by certificate of the court below. 
Penland v. Coal Co., 26. 

The failure of appellant on appeal from judgment of nonsuit to set out 
the evidence in narrative form in the case on appeal served by him, and 
becoming the case on appeal, in accordance with Rule of Practice in the 
Supreme Court No. 19(4), requires dismissal by the Court, even ex mero 
motu, the rule being mandatory. Hute v. Templeton, 86. 


§ 38. The Brief. 

An assignment of error not discussed in the brief is deemed abandoned. 
NASCAR v. Midkiff, 409. 

Where no reason or argument is stated or authority cited in the brief in 
support of an assignment of error, such assignment is taken as abandoned. 
Construction Co. v. Electrical Workers Union, 481. 

Where appellants file no brief the appeal will be dismissed in the absence 
of error appearing on the face of the record. Stokes v. Smith, 694. 


§ 39. Presumptions and Burden of Showing Error. 


Appellants must not only show error, but that the error amounted to a 
denial of a substantial right. Price v. Gray, 162. 
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§ 40. Harmless and Prejudicial Error in General. 


A new trial will not be awarded for mere technical error, but the burden 
is upon appellant to show error which is prejudicial in amounting to the 
denial of some substantial right. Keener v. Beal, 247; Coach Co. v. Fultz, 523. 


§ 41. Harmless and Prejudicial Error in the Admission or Exclusion of 
Evidence. 

An exception to the admission of testimony is waived when other evidence 
of the same import is admitted without objection. Price v. Gray, 162; Kirk- 
man v. Baucom, 510. 

While it is error to admit in a caveat proceeding propounder’s evidence 
of the probate of the instrument in common form, where the caveators 
incorporate by reference and attachment to their pleading the record of 
probate and the will itself, they cannot be heard to complain. In re Will of 
Crawford, 322. 

Where the record fails to show what the witness would have testified 
had he been permitted to answer, exclusion of the testimony cannot be held 
prejudicial. Highway Com. v. Privett, 501. 


While ordinarily an exception to the admission of evidence is waived 
when the same evidence is theretofore or thereafter admitted without 
objection, this rule does not preclude a party from attempting to explain 
such evidence or destroy its probative value or even contradict it with 
other evidence, and an objection to testimony of an incompetent declaration 
is not waived by the party’s cross-examining the declarant and by testifying 
that she had no recollection of the conversation in which the declaration 
was made. Jones v. Bailey, 599. 


§ 42. Harmless and Prejudicial Error in Instructions. 


A charge which in one jnstance alone inadvertently placed the burden 
upon defendant to show that plaintiff’s contributory negligence was “the,” 
rather than ‘‘a,’’ proximate cause of the injury, but which in other portions 
repeatedly stated the correct rule that plaintiff’s contributory negligence 
would bar recovery if a proximate cause of the injury, or one of them, and 
also charged that if the negligence of both contributed to the injury, neither 
could recover, so that the charge construed contextually could not have 
misled the jury, will not be held for prejudicial error for the one technical 
deviation from the correct rule. Price v. Gray, 162. 


Where the charge, read as a composite whole, is free from prejudicial 
error, an exception to the charge cannot be sustained. Keener v. Beal, 247; 
S. v. Floyd, 434; Highway Com. v. Privett, 502. 

Ordinarily, the court’s recital of the evidence and the statement of the 
contentions of the parties will not be held for error when asserted mis- 
statements therein are not called to the court’s attention before the case 
is submitted to the jury and no request for correction is made. Morgan v. 
Bell Bakeries, 429; Highway Com. v. Privett, 501. 


The charge of the court upon the burden of proof on the numerous issues 
involved held without error when construed as a whole. Kirkman v. Baucom, 
510. 


§ 45. Error Cured by Verdict. 


Where the answer of the jury to one of the issues submitted determines 
the rights of the parties, error in the submission of or relating to subsequent 
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issues cannot be prejudicial. Bank v. Bloomfield, 492. 


Error, if any, in relation to an issue answered in favor of appellant can- 
not be prejudicial. Coach Co. v. Fultz, 528. 


§ 49. Review of Findings or of Judgements on Findings. 
Where the findings of fact by the court are supported by competent evi- 
dence, they are as conclusive as a verdict of a jury. Goldsboro v. R. R., 101. 
The findings of fact of the trial court are conclusive on appeal when sup- 
ported by any competent evidence, but its conclusions of law, even though 
denominated findings of fact, are reviewable. Realty Co. v. Spiegel, 458. 
Asserted error relating to a finding of fact which is immaterial to the 
decision of the case cannot be prejudicial. Sudan Temple v. Umphiett, 555. 


Where documentary evidence before the court is not included in the 
record, it cannot be determined that a finding of the court, based on such 
documents, was not supported thereby, and therefore appellant has failed 
to carry the burden of establishing error. Ibid. 


§ 50. Review of Injunctive Proceedings. 

While the findings of fact, as well as the conclusions of law, are review- 
able in injunction proceedings, it will be presumed that the findings of fact 
made by the hearing judge are correct, and the burden is on the appellant 
to assign and show error. KHdwards v. Hunter, 46. 


§ 51. Review of Judgments on Motions to Nonsuit. 


On exception to judgment of involuntary nonsuit in a trial by the court 
under agreement of the parties, G.S. 1-184, the only question presented is 
whether the evidence, taken in the light most favorable to plaintiff, would 
support findings of fact upon which plaintiff could recover. Shearin v. Lloyd, 
363. 

In passing on motion to nonsuit and in passing on assignment of error 
to the refusal of the motion, the evidence must be taken in the light most 
favorable to plaintiff, giving her the benefit of all reasonable inferences 
which may be drawn from the evidence, and all conflicts resolved in her 
favor. Morgan v. Bell Bakeries, 429. 

Where motions to nonsuit are made at the close of plaintiffs’ evidence 
and renewed at the close of all the evidence, only the motions made at the 
close of all the evidence are to be considered on appeal. Kirkman v. Bau- 


com, 510. 


§ 53. Determination of Petitions to Rehear. 

Where the complaint states a defective cause of action, the Supreme Court 
has the power to dismiss ex mero motu. Therefore, petition to rehear on the 
ground that motion to dismiss was not passed on by the Superior Court and 
was not the subject of an exceptive assignment of error on appeal, will be 
dismissed. Cotton Mitis v. Duptan Corp., 88. 


§ 55. Remand. 

Where it appears on the face of the record that a person who is a neces- 
sary party to a final determination of the action has not been made a party, 
the Supreme Court will remand the action for appropriate procedure 
ex mero motu. Edmondson v. Henderson, 634. 
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Where facts stipulated by the parties are insufficient to determine the law 
applicable to the case, the cause must be remanded. Stokes v. Smith, 694. 


§ 61. Stare Decises. 

A decision determining the rights of the parties as they had vested prior 
to an amendment of the Constitution is obiter dicta in its discussion of such 
rights under the constitutional amendment, and as to such dicta is entitled 
only to such consideration as its reason may impel. Pilkington v. West, 575. 


ASSAULT AND BATTERY 


§ 4. Criminal Assault in General. 


Mistaken identity of the victim is not a defense to the crime of felonious 
assault. 9S. v. Williams, 688. 


§ 15. Instructions. 

The court’s definitions of assault and assault upon a female held correct 
and sufficiently full in this case in the absence of request for further 
elaboration. S. v. Robbins, 332. 


8 16. Necessity of Submitting Question of Guilt of Less Degrees of Crime. 


In a prosecution for assault on a female with intent to commit rape, the 
court is not required to submit to the jury the question of defendant’s guilt 
of simple assault when there is no evidence of this lesser degree of the 
crime. 8S. v. Robbins, 332; 8. v. Green, 717. 


ASSOCIATIONS 


§ 5. Right to Sue and Be Sued. 

An unincorporated labor union which is doing business in North Carolina 
by performing acts for which it was formed is suable as a separate legal 
entity, G.S. 1-69.1, G.S. 1-97(6), and may be served with process in the 
manner prescribed by statute. Construction Co. v. Electrical Workers Union, 
481. 


ATTACHMENT 


§ 1. Nature and Grounds of Remedy in General. 


A warrant of attachment provides a source from which any judgment 
obtained by plaintiff may be satisfied, and though warrant of attachment 
and levy pursuant thereto are not sufficient to institute action, when supple- 
mented by the service of process in a manner prescribed by law, it also 
brings the defendant into court. Thrush v. Thrush, 114. 


The court has discretionary power to permit a plaintiff to amend a defec- 
tive affidavit upon which warrant of attachment was issued. Ibid. 


AUTOMOBILES 


8 2. Grounds and Procedure for Revocation or Suspension of License. 


The statute directs the revocation of a driver’s license for one year upon 
his conviction of two charges of reckless driving committed within a period 
of twelve months, and if both offenses were committed within a twelve- 
month period, it is immaterial that the conviction of the second offense was 
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entered more than twelve months after the first. G.S. 20-17(6). Snyder v. 
Scheidt, 81. 

In upholding the revocation of a driver’s license for a period of one year 
for two convictions of reckless driving committed within a period of twelve 
months, the failure of the court to specifically find that the convictions were 
final, will not be held fatal when the driver makes no contention that there 
was any appeal from the convictions or that the convictions were not final, 
and it appears that the convictions as certified by the clerk were considered 
by the court below and all parties as final convictions. Ibid. 

The provisions of G.S. 20-17(6) and G.S. 20-19(f) are mandatory. Ibid. 

Where, in prosecutions for speeding, prayer for judgment is continued 
upon payment of the costs, there are no final convictions within the purview 
of G.S. 20-24(c), and defendant’s license to drive may not be revoked therefor 
pursuant to G.S. 20-16. Barbour v. Scheidt, 169. 

Where, upon petition for review of order of the Commissioner of Motor 
Vehicles suspending petitioners’ operator’s licenses under G.S. 20-279.2, the 
owner of the other car involved in the collision is made a party by consent 
order and files answer, such owner must be served with statement of case 
on appeal to the Supreme Court. Johnson v. Scheidt, 452. 


§ 7. Attention to Road, Look-out and Due Care in General. 


The operator of an automobile cannot be held liable in trespass for damages 
caused when his car struck plaintiff’s building if the damages resulted from 
an unavoidable accident. Smith v. Pate, 63. 

It is the duty of a motorist not merely to look but to keep a lookout in 
the direction of travel, and he is held to the duty of seeing what he ought 
to have seen. Keener v. Beal, 247. 

A motorist is not bound to anticipate negligent acts or omissions on the 
part of others, but, in the absence of anything which gives notice to the 
contrary, is entitled to assume and act upon the assumption that every 
other motorist will perform his duty and obey the law and will not expose 
him to danger which can come to him only by the violation of duty or law 
by such other motorist. Ibid. 

A motorist is required to act as a reasonably prudent man and to drive 
with due caution and circumspection and at a speed or in @ manner so as 
not to endanger or be likely to endanger any person or property, G.S. 20-140, 
G.S. 20-141, and his failure to do so is negligence. Crotts v. Transportation 
Co., 420. 

Apart from safety statutes, a person operating a motor vehicle must 
exercise proper care in the way and manner of its operation, proper care 
being that degree of care which an ordinarily prudent person would exer- 
cise under like circumstances and when charged with like duty. Coach Co. 
». Fultz, 523. 


§ 8. Turning and Turn Signals. 


If the defendant turns left across the highway to enter a driveway with- 
out giving the statutory signal, G.S. 20-154, such violation of the statute is 
negligence per se, and if it proximately causes the injury, entitles plaintiff 
to an affirmative answer to the issue of negligence. Coach Co. v. Fultz, 523. 


§ 10. Negligence and Contributory Negligence in Hitting Vehicle Stopped 
or Parked on Highway. 


A motorist has the right to assume and act upon the assumption that no 
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other motorist will have his automobile standing upon the paved portion 
of a highway in the nighttime without lights in violation of statute. Keener 
v. Beal, 247. 


8 1044. Negligence in Regard to Animals on Highway. 

Evidence that defendant was driving some seven or eight cattle along a 
much traveled highway in the nighttime without lights, warning, or any 
notice to the traveling public, that one of the cows jumped in front of 
plaintiff’s car, and that plaintiff's car was damaged in the resulting collision, 
held sufficient to overrule defendant’s motion for nonsuit. Bullard v. Phillips, 
87. 


§ 14. Following Vehicles and Passing Vehicles Traveling in Same 
Direction. 

A motorist is prohibited from following another vehicle more closely than 
is reasonable and prudent under the circumstances with regard to the 
traffic and condition of the highway, G.S. 20-152, and the violation of this 
statute is negligence. Crotts v. Transportation Co., 420. 

The condition and effectiveness of his brakes must he taken into con- 
sideration by a motorist in determining what is a safe distance and a safe 
speed at which he may follow another vehicle. Ibid. 


§ 15. Right Side of Road and Passing Vehicles Traveling in Opposite 
Direciion. 

Charge held to have correctly charged law that motorist seeing vehicle 
approaching from opposite direction skidding out of control was under duty 
to stop or turn right onto shoulders of road. Freight Lines v. Burlington 
Mills, 143. 


§ 18. Passing at Intersections. 

A motorist is required by statute to remain on the right side of the high- 
way at a crossing or intersection, G.S. 20-147, and the violation of this statute 
is negligence. Crotts v. Transportation Co., 420. 

G.S. 20-150(c) prohibits a motorist from overtaking and passing at high- 
way intersections, and the violation of this statute is negligence. Ibid. 


§ 35. Actions for Negligent Operation—Pleadings. 

Facts alleged held insufficient to show negligence of driver in turning to 
left to avoid head-on collision with car approaching from opposite direction 
on its left of highway. Lewis v. Lee, 68. 


§ 36. Presumptions and Burden of Proof. 
Negligence is not to be presumed from the mere fact of injury. Robbins v. 
Crawford, 622. 


§ 87. Actions for Negligent Operation — Competency of E-idence in 
General. 

The identity of the vehicle as the one which was negligently operated by 
the driver thereof may be established by circumstantial evidence. Therefore, 
when the evidence tends to show that the vehicle negligently operated was 
a bakery truck which entered the highway from a store, evidence tending to 
show that bakery products of that company had just been delivered to the 
store, that other bakeries selling products to the store made no deliveries 
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near the time in question, and testimony describing the trucks used in. 
making deliveries of bakery products to the store, including the color of 
defendant’s truck, are competent. Morgan v. Bell Bakeries, 429. 


What occurred immediately prior to and at the time of collision may be 
established by circumstantial evidence, either alone or in combination with 
direct evidence. Kirkman v, Baucom, 510. 


Evidence that defendant driver gave signal of intention to turn left by 
an electrical signal device operated by a lever on the steering column, is 
competent to be considered by the jury on the issue of the contributory 
negligence of such operator, notwithstanding the absence of evidence that 
such signal device had been approved by the Department of Motor Vehicles, 
since, apart from G.S. 20-154, it is for the jury to decide whether the signal 
was in fact given, whether it indicated a left turn by the operator of the 
car, and whether the driver of the other car was negligent in failing to 
observe and heed such signal. Coach Co. v. Fultz, 523. 


Testimony of a witness as to a declaration made by an officer in a con- 
versation with defendant at the hospital sometime after the accident to the 
effect that the officer said defendant did not have the right of way at the 
intersection is incompetent and its admission constitutes prejudicial error, 
the declaration not being a part of the res gestae and not coming within 
any exception to the hearsay rule. Jones v. Bailey, 599. 


§ 38. Opinion Evidence as to speed and Other Facts at Scene. 


Where the question of the right of way at an intersection is the crucial 
question in dispute, testimony of a declaration by an officer to the effect 
that the defendant did not have the right of way is incompetent, since such 
conclusion clearly invades the province of the jury. Jones v. Bailey, 599. 


§ 39. Physical Facts at Scene. 

The testimony of a witness as to the marks observed by him on the high- 
way at the scene of the accident involves no expression of opinion, but 
relates to facts disclosed from actual observation. Kirkman v. Baucom, 510. 

When plaintiff relies on the physical facts at the scene to establish 
negligence, the facts and circumstances relied on must be established by 
direct evidence and warrant the inference of negligence. Robbins v. Craw- 
ford, 622. 


§ 41a. Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
General. 

Where plaintiff relies upon the physical facts at the scene of the accident 
to establish negligence on the part of defendant driver, the facts and cir- 
cumstances relied on must be established by direct evidence and warrant 
the inference of negligence as a reasonable and logical conclusion, consid- 
ering the evidence in the light most favorable to plaintiff, and such evidence 
which raises a mere conjecture or surmise of the determinative issue is 
insufficient. Robbins v. Crawford, 622. 


§ 41c. Sufficiency of Evidence of Negligence in Failing to Stay on Right 
Side of Highway. 

Testimony of witnesses to the effect that at the time of impact they saw 
fire on the east side of the highway, together with testimony as to the 
physical facts at the scene immediately thereafter, including the position 
of the vehicles, and the indications thereon of the point of impact, marks 
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and tire tracks, etc., is held sufficient to be submitted to the jury on the 
theory that the collision between the north-bound and south-bound vehicles 
occurred on the east side of the highway while the vehicle traveling north 
was on its right side thereof. Kirkman v, Baucom, 610. 


Where plaintiff’s evidence and defendant’s evidence in explanation and 
clarification thereof disclose that as defendant’s tractor-trailer, traveling 
north, rounded a curve below an overpass, the car driven by intestate came 
out from the east shoulder of the road on the tractor driver’s right and cut 
immediately in front of the tractor, such evidence fails to show that the 
accident resulted from negligence on the part of defendant, and nonsuit 
is proper. Robbins v. Crawford, 622. 


§ 41f. Sufficiency of Evidence of Negligence in Hitting Vehicle Moving 
Slowly or Stopped on Highway. 

Evidence tending to show that as plaintiff, driving within the corporate 
limits of a town, slowed and gave a hand signal for a left turn into the 
driveway of a residence on her left, her car was struck from the rear by an 
automobile driven by defendant at a speed of some 70 miles per hour, is held 
sufficient to overrule nonsuit. Ransom v. Locklear, 456. 


8 4ie. Sufficiency of Evidence of Negligence in Stopping without signal 
or Parking without Lights. 


Evidence held sufficient for jury on issue of negligence in permitting car 
to stand on highway without lights. Keener v. Beal, 247. 


§ 41g. Sufficiency of Evidence of Negligence Causing Intersection Col- 
lision. 

The collision in suit occurred in an intersection having no traffic control 
signs or signal devices. The evidence tended to show that defendant driver 
entered the intersection at excessive speed, from plaintiff’s left, and struck 
plaintiff’s vehicle midway on its left side. Held: The evidence is sufficient 
to be submitted to the jury on the question of defendant driver’s negligence 
in failing to yield the right of way to plaintiff. Price v. Gray, 162. 


41i. Sufficiency of Evidence of Negligence in Entering Highway. 


Evidence of negligence in entering highway in path of traffic, causing 
collision between two other vehicles, held for jury. Morgan v. Bell Bakeries, 
429, 


§ 411. Sufficiency of Evidence of Negligence in Striking Pedestrians. 


The doctrine of res ipsa loquitur does not apply to establish the negli- 
gence of the driver of a car along a highway as a proximate cause of the 
death of a person whose body is thereafter found on the highway with 
fractured skull, crushed chest and fractured legs. Lane v. Bryan, 108. 

Evidence held insufficient to establish negligence of defendant as proxi- 
mate cause of pedestrian’s death. Jbdid. 


§ 4ip. Sufficiency of Evidence of Identity of Vehicle or of Driver of 
Vehicle. 


The question of fact as to which occupant of an automobile was the driver 
at the time of the fatal accident may be proved by circumstantial evidence, 
either alone or in combination with direct evidence. Bridges v. Graham, 
371. 
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Evidence to the effect that defendant’s intestate kept the car in question 
at his house, had driven it and claimed ownership for two or three months, 
was seen driving it about an hour prior to the fatal wreck, with plaintiffi’s 
intestate a passenger, riding in the back with his shoes off, and that both 
intestates were killed in the accident resulting from the driving of the car 
at excessive speed and in a reckless manner in violation of statutes, with 
further evidence that the body of plaintiff's intestate was found without 
shoes after the wreck, is held sufficient to be submitted to the jury upon the 
ultimate fact of whether defendant’s intestate was driving the automobile 
at the time of the accident. Ibid. 

Circumstantial evidence of identity of vehicle involved in collision as 
belonging to defendant held sufficient. Morgan v. Bell Bakeries, 429. 


§ 42a. Nonsuit for Contributory Negligence in General. 

A motorist is under duty to exercise ordinary care for his own safety, 
and his negligence in failing to do so bars recovery by him if it contributes 
to his injury as a proximate cause or one of them. Keener v. Beal, 247. 


§ 42d. Nonsuit for Contributory Negligence in Hitting Stopped or Parked 
Vehicle. 
Evidence held not to show contributory negligence as a matter of law in 
hitting unlighted vehicle standing on highway. Keener v. Beal, 247. 


§ 42e. Contributory Negligence in Following or Passing Vehicles Travel- 
in Same Direction. 


The evidence tended to show that plaintiff was following a tractor-trailer 
on the highway, that as they approached an intersection the tractor-trailer 
twice decreased speed, that plaintiff, upon apprehending this, also decreased 
speed, but that he permitted the distance between the vehicles to lessen, and 
that as the tractor-trailer entered the intersection it slowed down suddenly 
and started turning left, and that plaintiff, traveling some 30 to 35 miles 
per hour, also pulled to the left, applied his brakes and then attempted to 
clear the tractor-trailer to the right, but struck the right rear of the tractor- 
trailer with the left front of his car. Held: The evidence discloses that 
plaintiff was either following the tractor-trailer too closely or was not keeping 
a proper lookout, and that his negligence in regard thereto was a proximate 
cause of the collision, so that judgment of nonsuit on the ground of con- 
tributory negligence was proper. Crotts v. Transportation co., 420. 


§ 42k. Contributory Negligence of Pedestrians. 

Evidence tending to show that plaintiff attempted to cross the street 
between intersections where there was no marked crosswalk, that he saw a 
car approaching from his right traveling at a lawful speed in its proper 
lane, that plaintiff, notwithstanding, continued on his way and speeded up 
a little bit because he wanted to c:oss in front of the oncoming car, and 
was struck by the car just before he reached the far curb, is held to dis- 
close contributory negligence on his part barring recovery as a matter 
of law. Barbee v. Perry, 538. 


§ 42g. Contributory Negligence in Intersection Collisions. 

Evidence tending to show that plaintiffi’s vehicle approached an inter- 
section having no traffic control signs or signal devices, at a speed of 20 
miles per hour, that plaintiff looked without seeing any impeding traffic, 
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and entered the intersection, where his car was struck on its left side by the 
car operated by defendant driver, which approached the intersection from 
plaintiff’s left, traveling some 50 miles per hour, is held not to show con- 
tributory negligence as a matter of law on the part of plaintiff. Price v. 
Gray, 162. 


§ 48. Sufficiency of Evidence of Concurring Negligence and Nonsuit for 
Intervening Negligence. 


Driver of each car colliding at an intersection controlled by traffic lights 
may be guilty of concurring negligence, since, notwithstanding the negli- 
gence of the one in entering the intersection against the red light, the other 
may be guilty of concurring negligence in failing to maintain a proper 
lookout and seeing the other's disobedience to the traffic light in time to 
have avoided the collision, and therefore, in an action by a passenger in one 
of the cars against the driver of the other, in which the driver of the first 
car is joined for contribution by the original defendant, motion to nonsuit 
the cross action on the ground that there was no evidence tending to 
establish that the drivers were joint tortfeasors, should be denied. Norris 
v. Johnson, 179. 


Two trucks, traveling in opposite directions, sideswiped each other. re- 
sulting in injury to plaintiff’s car, which was following one of the trucks. 
The evidence tended to show that one of the trucks was driven on its right 
side of the highway at a lawful spsed and at no time prior to the accident 
crossed the center line to its left. Held: The motion to nonsuit by the owner 
of such truck should have been allowed in the action by the owner of the 
car against both truck owners. Grantham v. Myers, 204. 


Plaintiff's evidence tended to show that he was knocked unconscious in 
a collision between a car driven by himself and a car driven by the first 
defendant in the opposite direction, that immediately thereafter his car 
was struck from the rear by a car driven by the second defendant, and 
that the condition of the vehicles after the collisions and the evidence as 
to their speed shortly before the accidents indicated that the impact of the 
first collision was much the more violent. Plantiff’s evidence further dis- 
closed that the second defendent was uninjured and was present at the 
scene of the collisions when the patrolman arrived, and plaintiff testified 
to the effect that as far as he knew all of his injuries were received as a 
consequence of the first collision. Held: Whether the second collision caused 
or contributed to the personal injuries received by plaintiff is left in the 
realm of conjecture and surmise by plaintiff’s evidence, and therefore judg- 
ment of nonsuit was properly entered as to the second defendant. Riddle 
v. Artis, 629. 


§ 46. Instructions in Auto Accident Cases. 


Charge held to have sufficiently presented contention of denfendant’s 
negligence in failing to take steps to avoid collision after seeing plaintiff’s 
vehicle skidding out of control. Freight Lines v. Burlington Mills, 148. 


Instruction that issue of negligence should be answered in affirmative if 
defendant’s negligence was “a” proximate cause of injury held correct, and 
charge in one instance that contributory negligence would bar recovery if 
“the” proximate cause held not prejudicial, construing charge contextually. 
Price v. Gray, 162. 


Objection to the charge on the ground that it instructed the jury as to 
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the law in overtaking and passing another vehicle on the highway, GS. 
20-150, but failed to explain the law applicable to evidence that the driver 
of a north-bound vehicle pulled to his left preparatory to passing a preceding 
vehicle and struck a south-bound vehicle while the north-bound vehicle was 
over the center line to the west, held untenable in the absence of special 
request when the court correctly charged that if the north-bound vehicle was 
driven to its left of the center of the highway, such action would constitute 
negligence per se. Kirkman v. Baucom, 510. 

Appellants’ contention that their driver was confronted with a sudden 
emergency when the driver of the vehicle traveling in the opposite direction 
pulled to his left preparatory to passing a preceding vehicle, and that appel- 
lants’ driver pulled to his left in an attempt to avoid a head-on collision, held 
submitted to the jury in a manner favorable to appellants, and their exception 
to the charge in this respect is untenable. Ibid. 

While an instruction that an electrical turn signal device on an automobile 
should be given the same attention and regard irrespective of whether it had 
or had not been approved by the Department of Motor Vehicles, may constitute 
technical error, when the charge read contextually is to the effect that it 
was for the jury to decide whether the signal was in fact given, and if so, 
whether it was sufficient to indicate an intended left turn by the operator 
of the automobile, and if so, whether the operator of the other car negligently 
failed to heed such signal, the charge will not be held prejudicial. Coach Co. 
v. Fultz, 523. 


§ 48. Suit against Drivers as Joint Tort-Feasors; Parties and Estoppel. 

Father contingently liable under family car doctrine who defends as 
guardian ad litem suit against minor son held estopped by judgment therein. 
Thompson v. Lassiter, 34. 


§ 49. Contributory Negligence of Guest or Passenger. 

Whether a passenger in a car is guilty of contributory negligence as a 
matter of law in continuing to ride in a car driven at excessive speed and 
in a reckless manner must be determined upon the facts and circumstances 
of each case. Bell v. Maxwell, 257. 

A passenger in a car is required to exercise for his own safety that care 
which a reasonably prudent person would employ under the same or similar 
circumstances, Ibid. 

Evidence held not to show as matter of law contributory negligence cf 
passenger in resuming trip after assurance that driver would not continue 
to drive recklessly. Jbid. 


§ 55. Family Purpose Doctrine. 

Liability of the father for the negligence of the son in operating a family 
purpose car is predicated upon the doctrine of respondeat superior. Thomp- 
son v. Lassiter, 34. 


§ 72. Sufficiency of Evidence and Nonsuit in Prosecutions for Drunken 
Driving. 

The evidence in this case, considered in the light most favorable to the 
State, is held sufficient to support a verdict of defendant’s guilt of operating 
a motor vehicle upon a public highway while under the influence of 
intoxicants. G.S. 20-138. S. uv. St. Clair, 183. 
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§ 75. Punishment for Drunken Driving. 

Where warrant charges second offense and transfer of cause to Superior 
Court upon demand for trial by jury, the indictment charges a third offense, 
the Superior Court acquires jurisdiction of the substantive offense, but cannot 
impose punishment in excess of that for a second offense. S. v. White, 587. 


§ 76. Failing to Stop after Accident. 

If the owner and driver of an automobile fails to stop and give h‘s name, 
address and license number, after an accident resulting in injury to a person 
in violation of G.S. 20-166 (a) and G.S. 20-166(c), an occupant of the car, 
merely because he is a guest passenger in the car driven by the owner, is not 
guilty as an aider and abettor. S&S. v. Dutch, 438. 

Where two occupants of car each testify the other was driving, jury must 
determine which was driving to convict the other as abettor. Ibid. 


BAILMENT 


§ 6. Liabilities of Bailor to Bailee. 

Evidence tending to show that a tank-truck containing propane gas held 
in liquid form by pressure, was delivered by plaintiffs to defendant for 
repair to differential housing without disclosing to defendant the fact, well 
known to the plaintiffs, that the pipe from the tank was leaking gas, that 
the defendant, awaiting parts, stored the truck in its closed garage, and 
that when the door was opened, giving the gas access to fire, there was a 
terrific explosion, setting fire to and destroying the garage, is held sufficient 
to overrule nonsuit on defendant’s cross action for damage to his garage, 
set up in plaintiffs’ action for destruction of the truck by fire. Ashley v. 
Jones, 442. 


BANKRUPTCY 


§ 2. Title and Rights of Trustee. 


The trustee may, but is not required, to take possession of the debtor’s 
interest in lands allotted as his homestead. Stokes v. Smith, 694. 


BANKS AND BANKING 


§ 3. Deposits in General. 

Admission by a bank that a named depositor was the owner of monies 
deposited with it establishes the relation of debtor and creditor between 
the bank and the depositor, placing the burden upon the bank, in an action 
by the depositor’s administratrix, to show that it had discharged its debt, 
or to show matter constituting a legal excuse for failure to do so. Sides v. 
Banks, 672. 


§ 4. Joint Accounts. 


Proof that account was carried in joint name of depositor and his son 
does not alone establish son’s right to funds by survivorship. Sides v. Bank, 
672. 


BASTARDS 
§ 1. Elements and Nature of the Offense of Wilful Failure to Support. 
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The wilful failure or refusal to support an illegitimate child is a con- 
tinuing offense. S. v. Smith, 118. 


§ 2. Warrant in Indictment. 

A warrant in a criminal prosecution under G.S. 49-2 which fails to charge 
that defendant’s failure to support his illegitimate child was wilful, is 
fatally defective. S. v. Smith, 118. 


BOUNDARIES 


§ 2. Calls to Natural Objects. 

Where the owner of a tract of land divides it by deeds, each calling for 
a road as the boundary between the tracts, the road is the true dividing 
line, and conflicting evidence of the respective parties as to the location of 
the road at that time is properly submitted to the jury. Bumgarner v. 
Corpening, 40. 


§ 7. Nature and Grounds of Special Proceeding to Establish Boundaries. 

Title or ownership is not directly in issue in a processioning proceeding, 
and the proper issue to be submitted to the jury is as to the true location 
of the dividing line between the lands of the respective parties. Bumgarner 
v. Corpening, 40 

Where, in a proceeding to establish the boundary between adjoining 
landowners, respondents file answer denying location of the boundary as 
contended by petitioner and also allege ownership of the disputed area by 
specific description in the answer, the proceeding in effect becomes an 
action to quiet title, G.S. 41-10, and on appeal to the Superior Court issue 
involving ownership is properly submitted to the jury. Jbdid. 


BROKERS 


§ 5. Duties and Liabilities of Broker to Principal. 

Where owner signs contract to sell realty he may not hold broker liable 
for failure of contract to disclose that land was subject to highway easement. 
Harris v. Bingham, 77. 


BURGLARY 


§ 1. Burglary in General. 

Where the State relies upon intent to steal specific property to sustain 
the charge of felonious breaking or entering, the State must prove and the 
jury find beyond a reasonable doubt that defendant intended to steal prop- 
erty of sufficient value to make the taking thereof a felony. S. v. Andrews, 
561. 


§ 216. Indictment. 

Indictment for felonious burglary is not subject to quashal on ground that 
evidence tended to show nonfelonious breaking or entering. 8S. v. Andrews, 
561. 


§ 5. Instructions. 

In a prosecution under an indictment charging a felonious breaking and 
entering, an instruction that if the jury should find that defendant broke 
or entered the room in question with intent to commit the crime of larceny 
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of “any examination papers,’ defendant would be guilty of feloniously 
breaking or entering, must be held for error as assuming as an established 
fact that the papers possessed such value as to make the intent to steal any 
of them an intent to commit the crime of felonious larceny. 8. v. Andrews. 


561. 
CANCELLATION AND RESCISSION OF INSTRUMENTS 


§ 10. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

Evidence that the land conveyed was a 125-acre farm having tobacco 
allotment of five and one-half acres, and that the consideration for the deed 
attacked was not greatly in excess of the value of the tobacco allotment 
alone, is evidence of inadequacy of consideration. Garris v. Scott, 568. 


While plaintiffs, in an action to cancel a deed for fraud, have the burden 
of proving the fraud relied on, it is not required that it be proved by direct 
and positive evidence but may be proved by circumstances surrounding the 
transaction establishing fraud as a reasonable inference. Ibid. 


Inadequacy of consideration is a circumstance tending to show fraud in 
procuring the execution of a deed, and while standing alone it is ordinarily 
insufficient to justify setting aside the deed, if the inadequacy of consid- 
eration is so gross as to show that practically nothing was paid, it is suffi- 
cient to be submitted to the jury without other evidence. Ibid. 


Evidence that plaintiffs were induced to execute the note and deed of trust 
in question under duress by a threat of prosecution for embezzlement held 
sufficient to be submitted to the jury. Worley v. Motor Co., 677. 


§ 101¢. Instructions. 


Where, in an action to cancel a deed for fraud, defendants admit that 
plaintiffs had title at the time of the execution of the deed in controversy, 
an instruction to the effect that at the time of executing the deed attacked 
plaintiffs had only an option to repurchase because of their prior execution 
of a fee simple deed to third parties with option to repurchase from such 
third parties, is highly prejudicial, since if plaintiffs had only an option to 
repurchase no question of inadequacy of consideration could arise. Garris v. 
Scott, 568. 

In an action to cancel an instrument for duress there must be allegation, 
supporting evidence and a proper issue to support a charge on the effect of 
an agreement to compound a felony, and where the allegation and evidence 
do not embrace any agreement to forego prosecution but merely that plaintiffs 
were induced to execute the instruments in question by threat of prosecution 
of the male plaintiff for embezzlement, a charge on the effect of an agreement 
to compound a felony must be held prejudicial. Worley v. Motor Co., 677. 


CARRIERS 


§ 1. State and Federal Regulation and Control. 

Loss sustained as a result of a movement of goods in interstate commerce 
is controlled by the application of appropriate Federal statutes. Neece v. 
Greyhound Lines, 547. 

Before a motor carrier can limit its liability for negligent loss or damage 
to property entrusted to it, it must show that it received the property as a 
common carrier, that it issued a written receipt which contained the asserted 
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limitation, and that the Interstate Commerce Commission had expressly 
authorized the limitation based on a rate differential, and if any one of these 
conditions is not shown to exist the asserted limitation has no effect. J/bid. 


§ 15. Carriers Liability for Baggage. 


A bus passenger has the right to carry on the bus with her and under her 
control her baggage, in which event it is in the custody of the passenger and 
the carrier has no responsibility with respect thereto, or she may check her 
baggage and impose on the carrier a liability up to $25 in the event of its 
loss, or she may declare a greater value than $25, and by the payment of extra 
compensation, impose on the carrier a liability up to $225 in the event of its 
loss. Neece v. Greyhound Lines, 547. 


A bus carrier is under no duty to accept for transportation as baggage 
packages exceeding the dimensions given in the tariff, and when it receives 
from a passenger a package of dimensions in excess of those limited in the 
tariff, the carrier is a gratuitous bailee of the package and is liable for its 
full value for loss occasioned by its gross negligence, the limitation of 
liability specified in the tariff for baggage not being applicable when the 
package does not come within the specifications of baggage contained in the 
tariff. Jbid. 


The Interstate Commerce Act does not provide for limitation of liability 
of a passenger bus carrier for baggage of passengers, 49 USCA 20 (11), but 
does grant to regulatory bodies the power to prescribe such limitation, 49 
USCA 302, and certification by the Interstate Commerce Commission of a 
tariff providing for such limitation is sufficient to show that the Commission 
had expressly authorized such limitation. Jbid. 


Proof that a passenger delivered to a bus carrier a package not coming 
within the tariff definition of personal baggage, and failed to return the 
package on demand, is sufficient to be submitted to the jury on the issue of 
the gross negligence of the carrier, or, if jury trial is waived, to require an 
affirmative finding on the issue by the court. Ibid. 


CHATTEL MORTGAGES AND CONDITIONAL SALES 


§ 12. Priorities. 

Where the holder of a chattel mortgage introduces in evidence the regis- 
tered mortgage, a defendant asserting that he had purchased the chattel 
from the mortgagor prior to the registration of the instrument, has the 
burden of proving such affirmative defense, and where the evidence is suffi- 
cient to support a finding to the effect that his purchase was made subsequent 
to the registration of the chattel mortgage, nonsuit in claim and delivery for 
the chattel is erroneously entered. Supervision Co. v. Thomas, 281. 


CONSPIRACY 


§ 1. Elements of Civil Conspiracy. 


In order to recover in a civil action for conspiracy it is required that there 
be some overt act committed by one or more of the alleged conspirators 
pursuant to the common design. Burns v. Oil Corp., 266. 


§ 2. Actions for Civil Conspiracy. 
The civil liability of conspirators is joint and several, and an action for 
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civil conspiracy may be maintained against any one or all of the alleged 
conspirators. Burns v. O11 Corp., 266. 


CONSTITUTIONAL LAW 


§ 8a. Legislative Powers in General. 

The restoration of the first fixed capital of the Colony of North Carolina 
is a public purpose for which the General Assembly may grant the power 
of eminent domain, and provide for the payment of the necessary property 
out of funds available therefor. In re Department of Archives, 392. 


§ 10. Judicial Powers. 

It is the duty of the courts to declare the law as written and to give to 
statutes the same interpretation heretofore given in former decisions, the 
duty to make the law being the exclusive province of the General Assembly. 
Hensley v. Cooperative, 274. 


§ 14. Police Power—Morals and Public Welfare. 


Under its inherent police power, the State has the power to prohibit, 
regulate or restrain the use, manufacture or sale of beer within its bounds. 
Boyd v. Allen, 150. 


§ 21. Right to Security in Person and Property. 


The fundamental law protects a person from the search of his private 
dwelling without a warrant, which protection extends to all equally, the 
guilty as well as the innocent. Constitution of North Carolina, Art. I, Sec. 15. 
Constitution of United States, Fourth Amendment. 8. v. Mills, 237. 


§ 24. What Constitutes Due Process. 


In a court proceeding all parties are entitled to be present at all of its 
stages so that they may hear the evidence and have an opportunity to refute 
it if they can. Constitution of North Carolina, Article 1, Section 35. Raper 
v. Berrier, 193. 


§ 26. Full Faith and Credit to Foreign Judgments. 

An award of the Industrial Commission of another State is binding on 
claimant and is res judicata as to liabilities under the Act, and must be 
given full faith and credit in this jurisdiction. Johnson v. Catlett, 341. 


§ 81. Right to Confront Accusers. 


The refusal of the court to compel a State’s witness to disclose the name 
of a confidential informer who worked with him in purchasing the intoxi- 
cating liquor from defendant will not be held for error when at the time 
the witness’s testimony is uncontradicted and nothing appears in evidence 
concerning the informer except the fact that he was present when the 
witness made the purchase, the propriety of forcing a disclosure of the 
identity of the informer being dependent upon the circumstances of the 
case and at what stage of the proceedings the request is made. S. v. Boles, 
83. 


§ 38. Right of Accused not to Incriminate Self. 


The constiutional privilege against self-incrimination applies only to the 
compulsion of a defendant to testify against himself, and not to testimony 
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voluntarily given, and further, does not preclude witnesses from testifying 
as to distinguishing marks on defendant’s body. 8S. v. Floyd, 434. 


Witnesses for the State had testified as to a smal! scar near the culprit’s 
left eye, a small mole on his left ear, and gold fillings in his teeth. Upon 
return of the jury into the courtroom in disagreement as to defendant's 
identity as the culprit, the court permitted a juror, with defendant’s con- 
sent, to examine defendant’s body for the distinguishing marks. Held: 
Defendant’s exception to the proceedings is untenable. Ibid. 


§ 37. Waiver of Constitutional Guarantees by Defendant. 


A defendant may waive a constitutional right relating to a matter of mere 
practice or procedure. S. v. St. Cair, 183. 


CONTRACTS 


8 10. Contracts Limiting Liability for Negligence. 


Common carriers may, by contract, limit their liability for negligence 
when expressly authorized to do so by statute or by a regulatory body with 
power to grant that privilege. Neece v. Greyhound Lines, 647. 


The law does not look with favor on provisions which relieve a party 
from liability for his own wrong, and any doubt as to the meaning of such 
contractual provision of its application will be resolved against the carrier. 
Ibid, 


CONTROVERSY WITHOUT ACTION 


§ 2. Statement of Facts, Hearings and Judgment. 


Where the parties submit the cause upon stipulation of facts, the hear- 
ing is on the facts stipulated, and assignment of error for failure of the 
court to make certain requested findings of fact and conclusions of law is 
inapposite. NASCAR v. Midkiff, 409. 


CORPORATIONS 


§ 1. Incorporation and Corporate Existence. 


Evidence to the effect that the asserted corporation had less than three 
directors, G.S. 55-48, that no capital stock was issued, that its only assets 
were the business assets of the incorporator, and that the incorporation 
was a mere bookkeeping transaction transferring the business of the incor- 
porator to the corporation, is sufficient to support a finding by the jury 
that the incorporator was sole beneficial owner and in sole control of its 
affairs. Bank v. Bloomfield, 492. 


§ 18. Purchase of Own Stock by Corporation. 


The stockholders of a close corporation entered into an agreement whereby, 
in the event of the death of a stockholder, the surviving stockholders 
obligated themselves to have the corporation purchase the stock of the 
deceased stockholder. The corporation was to pay for such stock first out of 
the proceeds of insurance carried on the life of each respectively by the 
corporation, and the balance from funds of the corporation when the sur- 
viving stockholders deem the withdrawal of such funds advisable, with 
further provision that until the final payment for such stock “the widow” 
of the deceased stockholder should receive monthly a stipulated sum per 
share of the stock. Held: Under the unambiguous language of the agreement, 
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the word “widow” referred to the person and not the status of the surviving 
wife of a stockholder, and her subsequent remarriage has no bearing upon 
her right to receive the stipulated sums monthly until the full purchase 
price of the stock had been paid. Collins v. Covert, 303. 


COUNTIES 


§ 1. Nature, Functions and Legislative Control. 


Counties are agencies of the State and are subject to almost unlimited 
legislative control within constitutional limitations. Ramsey v. Conirs. of 
Cleveland, 647. 


§ 2. Governmental and Private Powers. 

Ch. 266, Session Laws of 1957, conferring on counties the power to con- 
struct and maintain water and sewer systems, is constitutional and valid, 
and the fact that the statute requires that bonds for the construction of 
such systems by a county be approved by its qualified voters, notwithstanding 
that such purpose is a public one, does not impair the constitutionality of 
the grant of such power. Ramsey v. Comrs. of Cleveland, 647. 


CRIMINAL LAW 


§ 3. Attempts. 
There is no such offense as attempt to commit rape, the offense being 
assualt with intent to commit rape. S. v. Green, 717. 


§ 7. Entrapment. 

Where the State’s evidence shows only that the investigator for an alcohol 
tax unit gave defendant an opportunity to violate the law and that she freely 
embraced the opportunity, and defendant’s defense is based solely on her con- 
tention that she was not present and did not participate in the sale, the 
question of entrapment does not arise. 8S. v. Boles, 83 


The defense of entrapment is not presented upon evidence tending to show 
merely than an officer of the law, not in uniform and not informing defendant 
that he was an officer, purchased intoxicating liquor from defendant for the 
purpose of obtaining evidence. 8. v. Kilgore, 455. 

Entrapment is a defense, and when the court, upon defendant’s supporting 
evidence, instructs the jury that if officers induce an innocent person to 
commit a crime he would not otherwise have committed, this would con- 
stitute entrapment, and “may constitute a defense,” must be held prejudicial 
as leaving it optional with the jury whether to apply the law of entrapment. 
S. v. Wallace, 445. 


§ 9. Aiders and Abettors. 

While mere presence alone at the time of the commission of a crime is 
insufficient to constitute a person an aider or abettor, a person who is present, 
either actually or constructively, and who shares the criminal intent of the 
actual perpetrator and renders assistance or encouragement to him in the 
perpetration of the crime, is an aider or abettor, and is equally guilty with 
the actual perpetrator. S. v. Redfern, 293. 

The guilt of an accused as an aider or abettor may be established by 
circumstantial evidence. Jbid. 

An occupant of a car, merely because he is a guest passenger, :s not 
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guilty as an aider or abettor in the driver’s offense of failing to stop after 
an accident. S. v. Dutch, 438. 

Where two occupants of car each testify the other was driving, jury must 
determine which was driving to convict the other as abettor. Jbid. 


§ 16. Jurisdiction—Degree of Crime. 

Where the inferior courts of @ particular county are given exclusive 
original jurisdiction of general misdemeanors, any jurisdiction of the Superior 
Court to try a defendant for a general misdemeanor must be derivative. S. v. 
White, 587. 


G.S. 7-64 is not applicable to Craven County, and therefore in such county 
the Superior Court has no original jurisdiction of prosecutions for general 
misdemeanors. G.S. 7-222. 8S. v. Morgan, 596. 


§ 18. Appeals to Superior Court. 

The Superior Court, on appeal from conviction in the county court, has 
jurisdiction to try defendant only for the specific misdemeanor upon which 
he had been tried and convicted in the county court. 8S. v. Mills, 237. 


On appeal from conviction in an inferior court to the Superior Court, 
defendants must be tried for the identical crime of which they were con- 
victed in the inferior court, and the Superior Court may try them for a 
different crime only upon a bill found or waived. S. v. Cooke, 518. 


Where, in the recorder’s court having exclusive original jurisdiction of 
general misdemeanors, defendant is convicted of possession of nontaxpaid 
liquor for the purpose of sale, and on appeal to the Superior Court is charged 
in one count with unlawful possession of intoxicating liquor upon which the 
requisite taxes had not been paid and in the second count with unlawful 
possession of the same quantity of nontaxpaid liquor for the purpose of sale, 
and is found guilty on the first count and not guilty on the second, the 
judgment must be arrested, since the jurisdiction of the Superior Court is 
derivative and defendant may not be convicted therein of an offense of which 
he had not been convicted in the recorder’s court. S. vu. Morgan, 596. 


§ 19. Transfer of Cause to Superior Court upon Demand for jury 
Trial, 


Where the record fails to show jurisdiction in the Superior Court in the 
trial of a general misdemeanor within the exclusive jurisdiction of an 
inferior court, appeal to the Supreme Court must ordinarily be dismissed, 
but where, on motion of the Attorney General for diminution of the record, 
it is made to appear by certified copies of the original papers that defendant 
was originally tried on a warrant in the recorder’s court and the cause 
transferred to the Superior Court in accordance with law (Chapter 115, Public 
Laws of 1929) upon defendant’s demand for jury trial, jurisdiction is 
established. S. v. White, 587. 


Where a cause is transferred from the recorder’s court upon defendant’s 
demand for a jury trial, trial in the Superior Court must be upon a bill of 
indictment. Ibid. 


But discrepancy between indictment and warrant as to whether offense was 
the second or third offense, does not deprive the Superior Court of juris- 
diction of the substantive offense, the statutory provisions as to repeated 
offenses relating solely to the punishment. Ibid. 
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§ 26. Former Jeopardy—Prosecutions under Void Warrants or Indict- 
ments, 


A prosecution under an indictment void for failure to charge any criminal 
offense cannot bar prosecution upon a subsequent valid indictment. S. v. 
Strickland, 120. 

Where defendants are tried in the Superior Court upon a warrant amended 
to charge a different crime, without bill found or waived, the State may 
thereafter proceed upon new warrants. S. v. Cooke, 618. 


§ 89. Evidence in Rebuttal of Matters Brought out by Adverse Party. 


Where the State introduces testimony of statements made by defendant 
on a particular date, but introduces no evidence in regard to statements 
made by him on a subsequent date, defendant is not entitled to elicit from 
the State’s witness testimony as to self-serving declarations made by de- 
fendant on the later date, the State not having “opened the door” to such 
testimony. &. v. Davis, 73. 


§ 49. Attempt to Divert Suspicion and Exculpate Self. 


Conflicting statements voluntarily made by the accused at the scene of the 
homicide as to the manner in which the fatal injury was inflicted, is sub- 
stantive evidence of guilt as tending to show the mental processes of accused 
in seeking to divert suspicion and to exculpate himself, &. v. Redfern, 293. 


§ 74. Evidence—dActs and Declarations of Co-Conspirators, Codefendants. 


Where two defendants are jointly indicted for a crime which is several in 
nature, the fact that one of them tenders a plea of guilty or nolo contendere 
is not competent as evidence of guilt of the other. 8S. v. Kerley, 157. 


§ 79. Evidence Obtained by Unlawful Means. 

The admission in evidence of intoxicating liquor discovered as a result 
of an unlawful search of defendant’s premises, is prejudicial error. S. v. 
Milis, 237. 

Where defendant consents to search no warrant is necessary and evidence 
discovered by the search is competent. 8. v. Miller, 608. 


§ 94. Expression of Opinion by Court on Evidence During Progress of 
the Trial. 
Where the court, during the cross-examination of defendant, interposes 
questions tending to impeach the defendant and depreciate his testimony, a 
new trial must be awarded. S. v. Lynn, 80. 


§ 97. Argument and Conduct of Counsel and Solicitor. 

Where two defendants are jointly indicted for a crime which is several 
in nature, the fact that one of them tenders plea of guilty or nolo contendere 
is not competent as evidence of guilt of the other, and it is improper for the 
solicitor to argue to the jury that defendants jointly committed the crime, 
and that if one of them pleaded guilty, the other was also guilty, and the 
failure of the court, upon timely objection of the defendant then on trial, to 
charge that the plea of the codefendant should not be considered as evidence 
bearing upon the guilt of the defendant then on trial, and that the latter’s 
guilt must be determined solely on the basis of the evidence against him, 
must be held for prejudicial error. 8S. v. Kerley, 157. 
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§ 98. Functions of Court and Jury in General. 
Conflicts in the testimony, the weight of the evidence, and the credibility 
of witnesses are all matters for the jury. S. v. Green, 717. 


It is not error for the court to tell the jury the punishment for the 
offense in question. Ibid. 


§ 101. Sufficiency of Evidence to Overrule Nonsuit. 

Testimony of State’s witnesses that they had not previously known de- 
fendants, and that defendants were the persons who assaulted and robbed 
one of the witnesses with a pistol, is sufficient to overrule motion for judg- 
ment of nonsuit, the criminal record of the State’s witnesses being relevant 
only upon the question of their credibility. S. v. Kerley, 157. 

While circumstantial evidence must point unerringly to the guilt of de- 
fendant and exclude every other reasonable hypothesis in order to be suffi- 
cient for conviction, whether it does so is for the jury to determine under 
instructions to that effect, it being the province of the court upon motion 
to nonsuit or for a directed verdict to determine only whether there is 
substantial evidence of every essential element of the offense. S. v. Davis, 73. 


Circumstantial evidence held sufficient to sustain conviction of violation of 
liquor control statutes. S. v. Tessnear, 615. 


§ 102. Nonsuit for Variance. 


Where the State’s evidence is ample to show defendant’s commission of 
the criminal act as charged in the bill of indictment, the failure of the 
State to establish that the crime was committed on the very date specified 
in the indictment does not relieve defendant of criminal responsibility or 
justify nonsuit, time not being of the essence. S. v. Gillyard, 217. 


§ 106. Instruction on Guilt of Defendants Tried Jointly. 

Where several defendants are tried jointly, a charge which, in effect, 
instructs the jury that it should convict all the defendants if any one of 
them was guilty, is prejudicial error. S. v. Meshaw, 205. 


§ 107. Instructions—Statement of Evidence and Explanation of Law 
Arising Thereon. 


Where the court’s instructions to the jury contain a clear, concise and 
complete charge on all essential features of the case, exceptions to the 
court's failure to charge on minor aspects of the case cannot be sustained, 
it being incumbent on defendant, if he desired more detailed instructions, 
to have tendered a request therefor. S. v. Davis, 73. 


The failure of the court to charge the jury to scrutinize the testimony 
of an accomplice will not be held for error in the absence of request for 
such instruction, since the matter is a subordinate and not a substantive 
feature of the case. S. v. Andrews, 561. 


Where the indictment charges the defendant and named persons with 
participating in a riot, it is error for the court to go outside the indictment 
and charge that defendant would be guilty if he participated in the offense 
with two or more other persons is error. §S. v. Wynne, 686. 


§ 109. Instructions on less Degrees of Crime and Possible Verdicts. 


The court is not required to submit the question of guilt of a less degree 
of the crime when there is no evidence thereof. 9%. v. Robbins, 332.; S. v. 
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Green, 717. But is required to submit to the jury the question of defendant’s 
guilt of each less offense of the crime charged which is supported by the 
evidence. 8S. v. Green, 717. 


8 111. Charge on Credibility of Witnesses. 

Where the State’s sole witness is an undercover agent who testifies that 
he purchased nontaxpaid whisky from defendant, an instruction that the 
jury should scrutinize his testimony in the light of his interest and bias, 
but that if the jury believed beyond a reasonable doubt that the witness 
was telling the truth, and if the jury were satisfied beyond a reasonable 
doubt from such testimony that defendant was guilty, to return such verdict, 
is held without error. S. v. Hunt, 4654. 


§ 116. Additional Instructions after Initia] Retirement of Jury. 


The court may properly instruct the jury as to their duty to make a 
diligent effort to arrive at a verdict when the court’s language in no way 
tends to coerce the jury or to intimate in the slightest any opinion of the 
court as to what the verdict should be. 8S. vo. Green, 717. 

It is not error for the court, upon inquiry by a juror, to tell the jury the 
punishment for the offense in question. Ibid. 


§ 118. Form, Sufficiency and Effect of Verdict. 


A verdict of guilty as charged is a verdict of guilty as to each and all 
counts in the bill of indictment. 8. v. Meshaw, 205. 


§ 120. Polling the Jury. 

Where the record does not affirmatively establish that each juror assented 
to the verdict entered upon the poll of the jury upon motion of defendant, a 
new trial must be awarded. S. v. Dow, 644. 


§ 121. Arrest of Judgment. 

Where it appears upon the face of the record that the warrant was amended 
in the Superior Court on appeal from conviction in an inferior court so as 
to charge an entirely different crime, the record discloses a fatal defect of 
which the Court must take note ex mero motu. 8S. v. Cooke, 518. 

Where it appears on the face of the record that the Superior Court was 
without jurisdiction, the judgment entered therein will be arrested by the 
Supreme Court ex mero motu. S. v. Morgan, 596. 


8 131. Severity of Sentence. 


Convictions of possession of non-taxpaid whisky and possession of such 
whisky for purpose of sale and selling such whisky will not support sentence 
to State’s Prison, the offenses being misdemeanors. JS. v. Floyd, 434. 


§ 134. Sentence for Repeated Offenses. 


Where the warrant in the recorder’s court charges defendant with driving 
while under the influence of intoxicants and further alleges that the 
offense was a second offense, and upon transfer of the cause to the Superior 
Court upon defendant’s demand for jury trial, the indictment charges the 
substantive offense, with further averment that it was a third offense, held: 
the Superior Court acquires jurisdiction of the substantive offense, since the 
statute, G.S. 20-179, with respect to second, third and subsequent offenses, 
relates only to punishment. However, the Superior Court cannot impose a 
penalty greater than that provided for a second offense. S. v. White, 587. 


N.C] ANALYTICAL INDEX 771 


§ 185. Suspended Judgments and Executions. 


Where defendant appeals from a suspended judgment, the judgment will 
be stricken on appeal for want of defendant’s consent, and the cause re- 
manded for proper judgment on the verdict. 8S. v. St. Clair, 183. 


Where active sentence is imposed on one count and suspended sentences 
are imposed on the other two counts in the indictment, and the defendant 
gives notice of appeal immediately after entry of judgment, in the absence 
of error in the trial the cause must be remanded for proper sentence on 
the counts upon which sentences were suspended, since suspended sentences 
cannot stand in the absence of defendant’s consent thereto. 8S. v. Miller, 608. 


A court has power to suspend execution of a judgment for a period not 
in excess of five years. S.v. Griffin, 680. 


When defendant complies with conditions of suspension he may not there- 
after attack the judgment but may contest the validity of the forms of 
suspension or the sufficiency of the evidence to a breach of condition. Jbid. 


A court may continue prayer for judgment from one term to another with 
or without defendant’s consent if no terms or conditions are imposed. Jbdid., 


Where court continues prayer for judgment but imposes fine as condition, 
the judgment is not suspended, but is a final judgment precluding further 
puishment, Jbdid. 


§ 137. Modification and Correction of Judgment in Trial Court. 


Where, on motion to correct the minutes, the court finds upon supporting 
evidence that the minutes of the court were correct, its ruling denying the 
motion is not subject to review. 8S. v. Arthur, 690. 


§ 188. Costs. 


The payment of costs constitutes no part of the punishment in a criminal 
case. Barbour v. Scheidt, 169. 


§ 189. Nature and Grounds of Appellate Jurisdiction of Supreme Court. 


The jurisdiction of the Supreme Court on appeal is derivative, and when 
the Superior Court is without jurisdiction, the Supreme Court can acquire 
none by appeal. S. v. Morgan, 596. 

The constitutionality of a statute will not be considered and determined 
by the Supreme Court as a hypothetical question, but constitutional ques- 
tions will be decided only when properly presented, and even then will not 
be determined if there is also present some other ground upon which the 
case may be disposed of. S. v. Blackwell, 642. 

The question for decision on appeal is whether the ruling of the court 
below is correct and not whether the reason given by the lower court for its 
judgment is sound or tenable, and therefore where judgment quashing the 
warrant is correct, the judgment will be affirmed, and wrong or insufficient 
or superfluous reasons assigned by the lower court for its decision will be 
treated as surplusage. Ibid. 


§ 141. Judgments Appealable. 


Prayer for judgment continued upon payment of the costs is not a final 
disposition of a criminal prosecution from which an appeal would lie, but 
the cause remains in the court for appropriate action upon motion. Barbour 
v. Scheidt, 169. 
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8 148. Right of Defendant to Appeal. 


A defendant may appeal when judgment is pronounced regardless of 
whether execution of the judgment is suspended or not, provided he does 
not consent to the conditions upon which judgment is suspended. JS. v. Grif- 
fin, 680, 


Where suspended sentence is entered and defendant does not except or 
give notice of appeal during the term, but complies with certain of the 
terms of suspension, he waives his right to appeal and may not thereafter 
appeal, even though written notice of appeal is served within ten days 
from the adjournment of the term. S. v. Canady, 613; 8S. v. Griffin, 680. 


Where prayer for judgment is continued there is no judgment, and when 
the court enters an order continuing the prayer for judgment and at the 
same time imposes conditions amounting to punishment, either by fine or 
imprisonment, the order is in the nature of a final judgment precluding the 
court from thereafter imposing additional punishment, and defendant is 
entitled to appeal therefrom. S. v. Griffin, 680. 


§ 161. Harmless and Prejudicial Error in Instructions. 


Any error in the instructions of the court relating to a higher degree of 
the offense cannot be prejudicial to defendant upon his conviction of a lesser 
degree of the crime. S. v. Robbins, 332. 


Where the charge of the court, construed contextually, is not prejudicial, 
an assignment of error thereto cannot be sustained. 8S. v. Floyd, 434. 


§ 164. Harmless and Prejudicial Error—Error Relating to One Count 
only. 


The jury returned a verdict of guilty as charged to an indictment charg- 
ing both larceny and receiving the stolen goods with knowledge that they 
had been stolen. A single judgment was entered on the verdict. There was 
error in the court’s instruction to the jury on the count of receiving. Held: 
Since defendant could not be guilty of both larceny and receiving the same 
goods, and it is impossible to determine to which count the verdict related, 
it is impossible to determine whether the error is prejudicial or harmless, 
and therefore a new trial must be awarded. S. v. Meshaw, 205. 


§ 166. Questions Necessary to Determination of Appeal. 


Where a new trial is awarded on one exception, questions raised by other 
assignments of error which may not recur on retrial need not be considered. 
S. v. Andrews, 561. 


§ 169. Determination and Disposition of Cause. 


Where it is apparent from the record that error in the trial of the felony 
counts may have influenced the verdict on the misdemeanor count, a retrial 
of the whole case will be awarded, notwithstanding that the error does not 
pertain directly to the misdemeanor count. 8. v. Andrews, 561. 


Where the warrant in the inferior court charges that the substantive 
offense was the second offense, and on appeal to the Superior Court judgment 
is entered upon indictment charging the offense to be a third offense, but no 
incompetent evidence is admitted during the trial in regard to repeated 
offenses, a new trial will not be awarded, but the cause will be remanded for 
proper judgment. 8S. v. White, 587. 


Where the warrant in the inferior court charges that the substantive offense 
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was the second offense, and on appeal to the Superior Court judgment is 
entered upon indictment charging the offense to be a third offense, the 
judgment may not be allowed to stand even though the sentence imposed 
is no greater than that permissible for a first or second offense, since the 
court may have taken into consideration that the conviction was for a third 
offense in fixing the punishment. Jbdid. 


DAMAGES 


8 6. Aggravation and Mitigation of Damages. 

The burden is upon lessee who has wrongfully breached his lease by failure 
to pay rent to show that lessor in the exercise of good business judgment 
could have leased to another and minimized his loss. Bank v. Bloomfield, 492. 


DEATH 


§ 3. Actions for Wrongful Death. 

In an action for wrongful death, the burden is on plaintiff to establish 
that defendant was guilty of a negligent act or omission and that such act 
or omission proximately caused the death of his intestate. Lane v, Bryan, 
108. 

In an action for wrongful death, plaintiff has the burden of establishing 
that defendant was guilty of a negligent act or omission, and that such act 
or omission was the proximate cause of the death of decedent. Philyaw v. 
Kinston, 534. 


DECLARATORY JUDGMENT ACT 


§ 3. Parties. 

The court should refuse to deal with the merits of an action brought 
under the Declaratory Judgment Act when it appears that a judgment finally 
settling and determining the question in dispute cannot be entered until a 
person not a party is brought in as a party to the action. Edmondson v. 
Henderson, 634. 


DEDICATION 


§ 1. Acts Constituting Dedication in General. 

The owner of a subdivision does not dedicate water and sewer lines con- 
structed by him to the public at large by permitting the purchasers of lots 
in the subdivision to tap into the said lines without charge, since a dedi- 
cation must be made to the use of the public in general and not to any 
particular part of it. Jackson v. Gastonia, 404. 


§ 8. Implied Dedication in Sale of Lots with Reference to Map. 


Implied dedication by sale of lots by reference to registered map does not 
obtain when deeds expressly reserve in grantors right to close streets and 
parks shown on map. Todd v. White, 59. 


DEEDS 


§ 11. General Rules of Construction. 


A deed is to be construed to ascertain the intention of grantor and grantee 
as expressed in the language employed, and when the meaning of the 
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language is in doubt, resort may be had to the circumstances of the parties 
and the situation dealt with. Reed v. Elmore, 221. 


Doubtful language in a deed must be construed most favorably to grantee. 
Ibid. 

The heart of a deed is the granting clause, and in the event of repug- 
nancy between the granting clause and the preceding or succeeding recitals, 
the granting clause will prevail. Powell v. Roberson, 606. 


An effective deed must contain operative words of conveyance, Ibid. 


§ 18b. Rule in Shelley's Case. 


The Rule in Shelley’s Case is recognized in this jurisdiction, and, when 
applicable, it is not only a rule of law, but also a rule of property without 
regard to the intent of the grantor or devisor. Powell v. Roberson, 606. 


The premises of the deed in question stated that the conveyance was to 
grantee during her natural life and at her death to her children, but the 
granting clause and the habendum recited that the conveyance was to 
grantee during her natural life and then to her heirs. Held: The Rule in 
Shelley’s Case is applicable and the grantee took a fee simple. IJbdid, 


§ 15. Reservations and Exceptions. 


The principle that when the owners of a tract of land subdivide it and 
convey lots therein by deeds referring to a registered map showing streets 
and parkways, etc., the owners dedicate such streets and parks to the use 
of the purchasers and those claiming under them, and also, under certain 
circumstances, to the public, does not apply when the owners, by unambig- 
uous language, reserve to themselves, their heirs and assigns, title and 
control of streets and parks which are not adjacent or necessary to the full 
enjoyment of the lots conveyed, with right to change, alter or close same. 
Todd v. White, 59. 


§ 16b. Restrictive Covenants. 
Restrictive covenants are to be strictly construed. Reed v. Elmore, 221. 


A reasonable restrictive covenant which does not materially impair the 
beneficial enjoyment of the land conveyed and which is not contrary to 
public policy, is valid and enforceable in the same manner as any oather 
contractual obligation. Jbid. 

The owner of contiguous lots conveyed one lot by deed stipulating that 
the land therein conveyed should be subject to the restriction that no struc- 
ture should be erected thereon by grantee within a stipulated distance from 
the public road, and that the restriction should likewise apply to the adja- 
cent lot retained by grantor, Held: The deed imposed mutual restrictive 
servitudes on both lots in the nature of negative easements running with 
the land, and not mere personal obligations. Jbdid. 

It is not necessary that the owner of property subject all of it to the 
same plan of development in order to create restrictive servitudes or ease- 
ments running with the land in a designated area. Ibid. 

Registered deed creating negative easement on lands retained by grantor 
held binding on purchasers of servient tenement. Ibid, 


DIVORCE AND ALIMONY 


§ 14. Actions for Alimony without Divorce. 
The 1955 amendment to G.S. 50-16 merely gives a wife the right to set up 
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a cross-action for alimony without divorce in the husband’s suit for divorce, 
either absolute or from bed and board, without disturbing the right of the 
wife to bring an independent action under the statute for alimony without 
divorce, the alternate procedure being permissive but not mandatory. Beeson 
v. Beeson, 330. 


§ 17. Custody and Support of Children—Jurisdiction and Procedure. 


When a divorce action is instituted, jurisdiction over the custody of the 
children born of the marriage vests exclusively in the court before whom 
the divorce action is pending and becomes a concomitant part of the subject 
matter of the court’s jurisdiction in the divorce action. Cox v. Coz, 528 


In the wife's action for absolute divorce, the petition of the husband de- 
manding custody of the child of the marriage injects demand for affirmative 
relief of a substantial nature, and it is error for the clerk thereafter to 
permit the wife to take a voluntary nonsuit, and thus divest the court of 
jurisdiction, while the issue of custody is in fieri. Ibid. 


DOWER 


§ 8f. Payment of Cash Value of Dower. 


Where petitioner seeks the cash value of her dower out of the surplus 
after foreclosure of a mortgage on lands of which her husband died seized, 
and alleges her age and that the cash value of her dower was a stipulated 
amount, which asserted value is expressly denied by respondents, judgment 
is improperly entered on the pleadings, since the burden is upon the widow 
to establish her life expectancy upon which the cash value of the annuity 
value of her dower must be ascertained, G.S. 8-47, and her life expectancy 
is a question of fact for the determination of the jury, the mortuary tables, 
G.S. 8-46, being merely evidentiary. Waggoner v. Waggoner, 210. 


§ 9. Waiver and Forfeiture of Dower. 


A married woman may, by conduct and false representation, estop herself 
from claiming dower. Waggoner v. Waggoner, 210. 

Respondents alleged that their father owned a life estate in lands, that 
respondents owned the remainder, and that respondents, in reliance upon 
their step-mother’s representation that she would not claim dower, conveyed 
their remainder to their father in order for him to obtain a loan to pay 
taxes and assessments and make repairs to the property, and that she 
benefited therefrom during the life of her husband. Held: In her proceeding 
for allotment of dower consummate, the facts alleged are sufficient to raise 
the question for the determination of the jury as to whether the step-mother 
was estopped to assert dower, with burden on respondents to establish the 
factual basis for their plea of estoppel. Jbdid. 


EASEMENTS 


§ 2. Easements by Implication. 


In this action to establish an easement by implication from plaintiffs’ land 
across defendants’ land to a public highway, nonsuit held proper under 
authority of Bradley v. Bradley, 245 N. C. 483. Huie v. Templeton, 86. 
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EJECTMENT 


§ 10. Nature and Essentials of Right of Action. 


In an action for the recovery of possession of land, plaintiff must rely 
upon the strength of his own title. Scott v. Lewis, 298. 


In all actions involving title to realty title is presumed conclusively to 
be out of the State, unless it be a party to the action, G.S. 1-36, but there 
is no presumption in favor of either party, and plaintiff remains under the 
burden of showing title in himself by some approved method, one of which 
is by showing title by adverse possession. Jbid. 


§ 15. Pleadings, Burden of Proof and Presumptions. 


In an action for the recovery of land and for trespass thereon by defend- 
ant, defendant’s denial of plaintiff’s title and defendant’s trespass ordinarily 
raises issues of fact, with the burden on each upon plaintiff. Scott v. Lewis, 
298. 


§ 16. Competency and Relevancy of Evidence. 


In an action to determine ownership of a tract of land, a map prepared 
by a surveyor employed by plaintiff, defendants being present when the 
survey was made, is properly admitted in evidence to illustrate the testimony 
of the surveyor as to what he did, where he went and what he found in 
making the survey of the land as described in the deeds in plaintiff’s chain 
of title, the map not being admitted as substantive evidence. McCormick v. 
Smith, 425. 

A sketch or map made by a surveyor from the report of the commissioners 
in a partition of the lands among the heirs of the common source of title, is 
competent for the purpose of illustrating the testimony of the surveyor, as 
well as the testimony of the court surveyor, that the land in controversy was 
within the boundaries of the tract allotted to one of the tenants in common. 
Ibid. 


Where defendants introduce timber deed and judgment in favor of the 
grantor therein against other parties conveying the timber, which judgment 
described the line as contended for by defendants, held, a sketch made by 
the court surveyor showing the land in controversy and the descriptions in 
the judgment is competent for the purpose of explaining the testimony of 
the witness as to the location of the land in the judgment, the sketch not 
being admitted as substantive evidence. Ibid. 


§ 17. Sufficiency of Evidence and Nonsuit. 

Where, in an action in ejectment, plaintiff introduces evidence that he and 
defendants claim from a common source and that there was a fatal defect 
in the tax foreclosure forming a link in defendants’ chain of title, nonsuit 
should be denied. Kelly v. Kelly, 174. 

In an action in ejectment, nonsuit may not be properly entered on de- 
fendant’s claim of title by adverse possession, but such claim raises an issue 
or issues to be submitted to the jury upon proper charge of the court. Ibvid. 


ELECTION OF REMEDIES 


§ 1. When Election is Required in General. 
The doctrine of election of remedies applies when co-existing, but incon- 
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sistent, remedial rights vest in the same person so that such person must 
choose between the inconsistent repugnant remedial rights. NASCAR v. 
Midkiff, 409. 


ELECTIONS 


§ 18b. Contested Elections—Procedure. 

In an action to restrain the issuance of bonds on the ground of irregu- 
larities in the bond election, a complaint which fails to allege that the officers 
appointed to hold the election had reported the results thereof to the 
governing body of the municipality and that the governing body had can- 
vassed the returns and judicially determined the result, is demurrable, since 
the court will not permit itself to be substituted for the proper election 
officials in the first instance for the purpose of canvassing the returns and 
declaring the result. Garner v. Newport, 449. 


ELECTRICITY 


§ 7. Liabilities for Injury—Condition of Wires, Poles and Equipment. 


Where the evidence discloses that the electrifying of a water pipe causing 
injury to plaintiff was due to the fact that a third person felled a tree, which 
struck and broke a power line, the doctrine of res ipsa loquitur does not 
apply in an action against the power company. Lea v. Light Co., 287. 


The law imposes the duty upon a power company to exercise the utmost 
care and prudence consistent with the practical operation of its business to 
avoid injury from its high tension lines. Jbid. 


A right of way agreement empowering a utility to cut away all trees 
and obstructions that might in any way endanger the proper maintenance 
and operation of its power line does not impose the duty upon the power 
company to cut down a sound tree on or near its line which in no way 
interferes with its operation and maintenance thereof, solely because the 
tree is of sufficient height to strike the power line if cut down and felled 
in that direction, and the power company may not be held liable for injuries 
resulting from such action by a stranger, since it is not required to anticipate 
negligence on the part of others. Ibid. 


The maintenance of high tension wires by a corporation engaged in the 
distribution of electricity is not wrongful and its duty to insulate such 
wires and place warning signs thereof is limited to places where in the 
exercise of ordinary prevision, the electric company could foresee that 
persons might come in contact therewith in the course of their legitimate 
pursuits of work, business, or pleasure. Philyaw v. Kinston, 534. 


The evidence tended to show that workman was electrocuted in the 
course of his employment when he stood up after sawing rafters of the roof 
of the building under construction, and came in contact with high tension 
wires some four or five feet above the height of the roof. There was no 
evidence that the municipality maintaining the wires was given notice of 
the construction of the building in proximity to the wire by either the 
owner or contractor or other person, except in the application for building 
permit which gave the location and dimensions of the building but revealed 
no data in reference to the location and proximity of the city electric lines. 
Held: The evidence fails to disclose facts sufficient to charge defendant city 
with notice thaf some one might erect a building under and up to its trans- 
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mission line, and therefore, the death of intestate was not within the 
reasonable foresight of defendant, and nonsuit was proper. Ibid. 


EMINENT DOMAIN 


8 1. Nature and Extent of Power in General. 


Ordinarily, land devoted to the public use cannot be taken for another 
public use unless specifically authorized by express or implied legislative 
authority, but this rule does not apply to property owned by a public service 
corporation but which is not in actual use or is not necessary or vital to the 
operation of the business of the owner. Goldsboro v. R. R., 101. 


A municipal corporation has power, under its charter and the general 
powers of eminent domain conferred upon it by statute, to condemn for 
necessary street purposes a strip of land owned by a railroad company when 
such property is not being used by the railroad company and is not necessary 
nor essential to the operation of its business. Ibid. 


§ 6. Delegation of Power to State Boards and Agencies. 


Chapter 543, Session Laws of 1955, granted the Department of Archives 
and History the power to acquire real estate and personal property of state- 
wide historical significance by gift or purchase, etc.,, and the power of 
condemnation for such purpose with the approval of the Governor and Council 
of State, and also substituted the Department of Archives and History for the 
Department of Conservation and Development in Chapter 791, Session Laws 
of 1945, so as to empower the Department of Archives and History under the 
1945 Act, after obtaining a certificate of public convenience and necessity, to 
condemn land for the restoration of Tryon’s Palace without the approval of 
the Governor and Council of State. In re Department of Archives, 392. 


§ 18c. Competency and Relevancy of Evidence, 


Where, upon cross-examination of respondents’ witness who had testified 
as to the value of respondents’ land before and after the taking, petitioner 
brings out the witness’ opinion as to the value of each structure on the land 
condemned before and after the taking and the statement that the witness 
based his estimates on the replacement cost of the buildings without allow- 
ance for depreciation, the cross-examination tends to impair the weight of the 
witness’ testimony in chief but does not warrant the striking thereof. High- 
way Com. v. Privett, 501, 


Where each of two witnesses for respondents testifies that he was familiar 
with the property in question and the material values in the area and that 
he had an opinion satisfactory to himself relative to the value of respon- 
dents’ land before and after the taking, exception to the denial by the court 
of petitioner’s motion for a preliminary examination of the witnesses on the 
ground that they may have taken into consideration improper elements and 
methods in forming their opinions of value, will not be sustained, counsel 
having taken full advantage of the opportunity of impairing the weight of 
their testimony by cross-examination. Ibid. 


Where petitioner’s witnesses testify as to the value of respondents’ prop- 
erty before and after the taking, it is proper for respondents to cross-examine 
them as to whether the witnesses had opinions or knowledge as to the value 
of other property in the area for the purpose of attacking the credibility of 
the witnesses and the weight, if any, to be given their testimony. Jbid. 
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The exclusion of photographs of buildings on the property in question, 
tendered for the purpose of showing that respondents had stripped the 
buildings of certain parts which they considered of value before petitioner 
took possession, is not prejudicial when the evidence fails to show that 
respondents stripped the building. Jbdid. 


§ 19. Judgment and Decree. 

Petitioner’s exception to the judgment on the ground that, although the 
court described the lands condemned in accordance with a map which the 
parties stipulated showed the original boundaries of respondents’ property 
and the part thereof condemned, the court deleted from the judgment drafted 
by petitioner an additional description, is untenable, since if the descriptions 
differ, the additional description should have been deleted, and if the two 
descriptions are in accord, the deletion is immaterial. Highway Com. v. 
Privett, 501. 

Where it appears that petitioner had taken land of respondents to widen 
a highway, and the proceedings are solely for the purpose of ascertaining 
the amount of compensation to be paid for the land taken, the judgment 
should describe the land by reference to the right-of-way of the highway as 
it was on the date prior to the taking, rather than to its “present right-of-way.” 
Ibid. | 

The court properly refuses to incorporate in its judgment awarding 
damages for the condemnation of land a provision that the judgment should 
bear interest until paid, since G.S. 24-5 has no application to a judgment 
against the State Highway and Public Works Commission. Ibid. 


§ 25. Time of Vesting of Title. 


Complaint held not to disclose as matter of law that title to property in 
question had passed to Highway Commission. Buchanan v. Smawley, 592. 


EQUITY 


§ 2. lLaches. 
Judgment that plaintiffs were guilty of laches in failing to assert their 
rights, sustained under the facts of this case. Jordan v. Chappel, 620. 


ESTATES 


§ 16. Survivorship in Personalty. 

In an action by the administratrix of a depositor against the bank of 
deposit and the depositor’s son to recover the amount deposited by intestate, 
the fact that plaintiff introduces the bank’s ledger sheet captioned in the 
name of intestate and intestate’s son, who claimed the funds, does not justify 
nonsuit in view of the bank’s admission that intestate was the owner of the 
monies deposited, since if plaintiff is to be defeated defendants have the 
burden of showing how the debt was discharged. Sides v. Banks, 672. 


ESTOPPEL 


§ 5. Equitable Estoppel in General. 
A void contract will not work an estoppel. Bolin v. Bolin, 666. 


§ lla.—-Pleadings. 
An estoppel must be pleaded. Bolin v. Bolin, 666. 
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EVIDENCE 


§ 2. Judical Notice of Legislative Acts. 


The Supreme Court is required to take judicial notice of a public law of 
this State. Walker v. Moss, 196. 


Our courts are required to take notice of the law of the United States 
or any other State or Territory of the United States, or of the District of 
Columbia, or of any foreign country, when any question arises as to such 
law in an action instituted in this State. Johnson v. Catlett, 341. 


§ 3. Judicial Notice of Matters within Common Knowledge. 


It is a matter of common knowledge that the value of farms in the tohacco 
section of Eastern North Carolina is dependent to a very large degree upon 
the size of their tobacco allotments. Garris v. Scott, 568. 


8 8 Burden of Proof—Defenses. 


Where defendant admits the amount due on a claim as asserted by plain- 
tiff, the burden is upon defendant to prove his affirmative defense of pay- 
ment or his counterclaim alleged as justification for his failure to pay. 
Builders Supply v. Dixon, 136. 


§ 18. Evidence Competent to Corroborate Witness. 


Signed statments of witnesses are competent upon the trial for the pur- 
pose of corroborating their testimony consistent therewith, and the trial 
court has the discretion to permit the introduction of such statements for 
this restricted purpose prior to the cross-examination of the witnesses. 
Bridges v. Graham, 371. 


§ 25. Facts in issue and Relevant to issues. 


Plaintiff, while walking on the sidewalk, was struck by an advertising 
sign which had been knocked down by an automobile. Testimony by an officer 
that when he visited the scene some five hours after its occurence the sign 
was not anchored, was properly excluded. Johnson v. Meyer’s Co., 310. 

The relevancy of evidence, as distinguished from its competency, is deter- 
mined in relation to the issues on which the case is tried. Gurganus v. 
Trust Co., 655. 


§ 32. Transactions or Communications with Decedent or Lunatic. 


A party or person interested in the event is incompetent to testify in his 
own behalf or interest as to a personal transaction or communication with 
a deceased person in an action against personal representative of the 
deceased or a person deriving title or interest from, through or under the 
deceased. Collins v. Covert, 308. 


In an action by a corporation and the surviving principal stockholders 
against the widow of a deceased principal stockholder, involving the liability 
of the corporation under its contract for the purchase of the stock of the 
deceased stockholder, the surviving partners are incompetent to testify as 
to conversations between the partners modifying the stock purchase agree- 
ment in favor of the corporation or the surviving partners. Jbdid. 


§ 36. Accounts, Ledgers and Private Writings. 


Accounts and ledger sheets prepared in the usual course of business and 
properly identified, are competent in evidence, and their introduction renders 
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harmless any error in the admission of testimony of a witness in regard 
thereto prior to the introduction of the ledger sheets in evidence. Builders 
Supply v. Dizon, 136. 


§ 41. Hearsay Evidence in General. 

In an action on notes against the estate of the deceased maker, defended 
on the ground that intestate did not execute the notes, testimony of defend- 
ant’s witnesses as to declarations made by decedent in plaintiff’s absence to 
the effect that plaintiff was trying to borrow money from her, is incompetent 
as hearsay, since the testimony is offered to prove as a fact matter recited 
in the declarations of a person not a witness, and the admission of such 
testimony over plaintiff's objections is prejudicial for the reason that it 
tends to show that intestate was not indebted to plaintiff on promissory 
notes or otherwise. Gurganus v. Trust Co., 655. 


§ 42a. Admissions in General. 

Where relevant statements made by the employee to a patrolman who 
interviewed him in the afternoon of the day during which the accident in 
suit occurred, are admitted solely against the employee and the jury 
instructed not to consider them against the employer, exception to the 
admission of the testimony cannot be sustained. Morgan v. Bell Bakeries, 
429. 


§ 43a. Declarations in General. 


The rule that testimony of a declaration accompanying an act may be 
competent to explain the legal effect of the act does not permit the introduction 
of testimony of a declaration to prove as a fact matters recited in the declar- 
ation in violation of the hearsay rule, nor does the rule apply when the 
declaration does not accompany the conduct sought to be explained. Gur- 
ganus v. Trust Co., 655. 

Testimony of declarations of the maker of notes, made in the absence of 
the payee and susequent to the execution of the notes, to the effect that she 
was not indebted to the payee, cannot be competent under the verbal act 
doctrine. Ibid. 


§ 43b. Declarations—Res Gestae. 


Plaintiff was injured when an advertising sign, maintained by a store on its 
adjacent parking lot, was struck by a car in the parking lot and knocked 
down, falling against and over plaintiff. Testimony of plaintiff that as she 
was lying on the sidewalk one of three men who picked the sign up off her, 
made statements to the effect that he was not responsible, that he had paid 
his parking fee and that a parking attendant had left his car in reverse, held 
properly excluded, since the statements were a narrative of past occurrence 
and were not, therefore, a part of the res gestae. Johnson v. Meyer’s Co., 310. 


Testimony of a witness of a declaration of an officer sometime after the 
accident that defendant did not have the right of way is incompetent. Jones 
v. Batley, 599. 


§ 46c. Testimony as to Health. 


Ordinarily the opinion of a physician is not rendered inadmissible by the 
fact that it is based wholly or in part on statements made to him by the 
patient, if those statements are made in the course of professional treatment 
and with a view of effecting a cure, or during an examination made for the 
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purpose of treatment and cure, the basis of the expert’s opinion being 
pertinent on the question of probative force but not on the question of 
competency. Penland v. Coal Co., 26. 


§ 49. Opinion Evidence—Invasion of Province of Jury. 


Where the crucial question is which party had the right of way at an 
intersection, a declaration of an officer that defendant did not have the right 
of way is incompetent as invading the province of the jury. Jones v. Bailey, 
599. 


§ 52. Expert Testimony—Hypothetical Questions. 

The fact that the form of a hypothetical question is objectionable will not 
be held prejudicial when the answer of the expert witness discloses that it 
was based not upon the hypothetical facts, but upon facts within the personal 
knowledge of the witness gained from examination and diagnosis. Price v. 
Gray, 162. 


EXECUTORS AND ADMINISTRATORS 


§ 2b. Persons Entitled to Appointment. 


The clerk of the Superior Court has the power to refuse to issue letters 
of administration to the nominee of the heirs, notwithstanding the nominee’s 
personal competency, when the nominee’s relation to the interested parties 
and the estate is such that the clerk in the exercise of a sound discretion 
does not consider him a proper party to administer the estate. In re Estate 
of Cogdill, 602. 


§ 31. Actions to Surcharge and Falsify Account. 


An action to compel executors to account and make settlement is a suit 
in the nature of a creditor’s bill, and the executors are jointly liable and 
each is a necessary party defendant, and all persons interested in the settle- 
ment of the estate, creditors as well as beneficiaries, are at least proper 
parties, and in some instances may be necessary parties. Davis v. Davis, 307. 


FIXTURES 


8 8. Right of Removal. 


Ordinarily, when a chattel is affixed to the realty, it becomes realty and 
may thereafter be conveyed only by deed, and whether it becomes a part of 
the freehold or not depends upon the understanding or agreement of the 
parties, express or implied, at the time the chattel is affixed, with the right 
of removal ordinarily existing only in favor of a tenant in regard to trade 
fixtures placed upon the land for the better temporary use of the premises 
for trade or agriculture. Stephens v. Carter, 318. 


A filling station, which had two storage tanks buried in the ground, was 
sold by deed containing no reservations. The purchaser sold certain fixtures 
by parol and thereafter conveyed the realty to defendant by deed containing 
no reservations, The purchaser of the fixtures thereafter instituted this 
action to recover the storage tanks. Held: The tanks were a part of the 
realty and could be conveyed only by a written instrument, and the attempt 
to transfer them by parol was ineffectual, and therefore nonsuit should have 
been allowed. Ibid. 
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FRAUD 


§ 4. Knowledge and Intent to Deceive. 


Intent to deceive is an essential element of an action for fraud, and a 
complaint which fails to allege intent to deceive, or facts from which the 
equivalent of an intent to deceive may be legitimately implied, is fatally 
defective. Calloway v. Wyatt, 129. 


§ 5. Deception and Reliance on Misrepresentation, 

A person signing a written instrument is under duty for his own protec- 
tion to read same, and is charged with knowledge of its contents in the 
absence of mistake, fraud or oppression. Harris v. Bingham, 177. 

The right to rely on representations is inseparably connected with the 
correlative duty of the representee to use due diligence to ascertain the facts 
unless prevented from doing so by some artifice, or unless the representation 
is of such character as to induce action by a person of ordinary prudence. 
Calloway v. Wyatt, 129. 

The evidence disclosed that in the negotiations for the purchase of a tract 
of land, the purchasers particularly asked about the supply of water from 
the well because of knowledge that wells and springs were going dry all over 
that locality, that the vendor repeatedly represented there was “plenty of 
water,” and that the purchasers relied upon the representation without 
making any investigation. Held: The purchasers could have ascertained the 
volume of water by the exercise of the slightest diligence in turning on the 
spigots before purchasing, and in the absence of allegation that the purchasers 
were prevented by artifice or any act on the part of the vendor from making 
an investigation, action for fraud will not lie upon later discovery of the 
inadequacy of the water supply. Ibid. 


HIGHWAYS 


§ 11. Nature and Establishment of Neighborhood Public Roads. 


The procedure for the establishment of a neighborhood public road, as 
well as the procedure to establish discontinuance thereof, is by special pro- 
ceeding before the clerk, and although an interlocutory injunction in con- 
nection with the proceeding under the statute may be issued only by the 
judge, the Superior Court does not have original jurisdiction of the pro- 
ceeding. Hdwards v. Hunter, 46. 


This action was instituted to restrain defendants from blocking an alleged 
neighborhood road, constituting a segment of an old abandoned highway, 
situate on defendants’ land and sought to be used by plaintiff, owner of 
adjoining land. The complaint did not allege that the road was a neighborhood 
public road or any basis for the establishment of a neighborhood public road, 
but did allege facts upon which the action could be maintained to establish an 
easement appurtenant. Held: Demurrer to the jurisdiction on the ground 
that the proceeding was in the original jurisdiction of the clerk, was properly 
overruled. Ibid. 


HOMESTEAD 


§ 4a. Nature of Homestead in General. 


Sales under execution to provide funds to pay a debt, and sales under 
judicial decree for such purpose, are void unless the debtor’s homestead is 
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laid off in accordance with mandatory provision of statute. Stokes v. Smith, 
694. 


Land allotted as the homestead is exempt from levy or sale under execution 
during existence of the homestead right. Ibid. 


§ 7. Conveyance of Homestead. 


To make a valid conveyance of allotted homestead, the wife of the home- 
steader must join in the conveyance. Stokes v. Smith, 694. 


A mortgage of allotted homestead is not such sale as to subject the land 
to sale under execution. Ibid. 


When the homesteader voluntarily parts with his legal title and the right 
to use, occupy and enjoy his allotted homestead, he has no right to prohibit 
the sale of that land under judicial process, though he may convey it subject 
to any reservations, exceptions or conditions which he deems advisable. Ibid. 


Since the judgment debtor has the right to sell the land allotted to him 
as a homestead subject to his right to use and occupy it as a homestead, it is 
property which a trustee in bankruptcy may, but does not have to, take into 
possession and administer. Ibid. 


The term “homestead rights” has different meanings when applied to 
different factual situations: homestead rights are protected from the force 
of judicial process; but the homesteader may voluntarily dispose of prop- 
erty allotted as his homestead for the purpose of satisfying his debts, in 
which case he is presumed to have exercised his full powers of disposal and 
to have retained only the right of occupancy for the period prescribed by the 
Constitution. Jbdid. 


HOMICIDE 


§ 25. Sufficiency of Evidence and Nonsuit. 


Evidence tending to show that defendant was found dressed in the kitchen 
of his home about 8:30 in the morning, that his wife had been mortally 
beaten sometime during the night and was lying near a pool of blood in the 
bathroom of the house, that blood was found inside the shoes defendant was 
wearing, and men’s clothing on which there was blood was found in the 
house, is held sufficient to be submitted to the jury and sustain a verdict 
of defendant’s guilt of murder in the second degree. S. v. Davis, 73. 


Testimony of a confession by defendant that he shot the deceased, together 
with testimony that deceased died as a result of the bullet wound thua 
inflicted, raises the presumption of an unlawful killing with malice, placing 
the burden upon defendant to satisfy the jury of facts mitigating the 
homicide to manslaughter, or justifying it on the ground of self-defense, and 
is sufficient to take the case to the jury on a charge of second degree murder 
and support a verdict of guilty of manslaughter upon defendant’s evidence in 
mitigation. S&S. v. Redfern, 293. 


Evidence held sufficient to be submitted to the jury on the question of 
femme defendant’s guilt of murder in second degree as aider and abettor. 
Ibid. 


HUSBAND AND WIFE 


§ 12c. Conveyances by Wife to Husband. 
Conveyance of property by wife to trustee without compliance with GS. 


N.C] ANALYTICAL INDEX 785 


52-12 renders void any estate or trust attempted to be set up in favor of 
husband. Pilkington v. West, 575. 

Conveyance by husband and wife to third person and reconveyance to 
husband do not establish as matter of law attempt to circumvent G. S. 52-12. 
Stokes v. Smith, 694, 

And the burden is on the party asserting the contrary to prove that the 
deed to the third person was not bona fide. Ibid. 


§ 12d. Separation Agreements. 

A separation agreement between husband and wife which provides for the 
support of the wife is a contract between them required to be executed in 
conformity with G.S. 52-12, notwithstanding that it does not purport to 
divest the wife of dower or the husband of curtesy, and where the agreement 
is executed without the examination of the wife and the finding by the 
probate officer that it is not unreasonable or injurious to her, the agreement is 
void ab initio. Bolin v. Bolin, 666. 

Payments made by the husband in accordance with a separation agree- 
ment yoid for failure to comply with G.S. 52-12 cannot estop him from attack- 
ing the agreement. Ibid. 


INDICTMENT AND WARRANT 


§ 6%. Issuance of Warrant. 

A warrant of arrest of a defendant on a charge of crime may be issued 
only by an officer authorized by law to do so. 8. v. Blackwell, 642. 

Where a statute authorizing a police officer to issue warrants purports to 
amend a law which has been repealed the amendatory statute is a nullity. 
Ibid. 


§ 8. Joinder of Counts. 

A charge of larceny and a charge of receiving stolen goods with knowledge 
that they had been stolen may be joined in a single bill, each being a felony. 
8S. uv. Meshaw, 205. 


§ 9. Charge of Crime. 


Where time is not of the essence of the offense charged, an indictment 
may not be quashed for failure to allege the specific date during the month 
on which the crime was committed. VS. v. Andrews, 561. 


8 10. Identification of Person Accused.. 


Where defendant’s name appears in the warrant which refers to the 
affidavit, forming a part thereof, the omission of defendant’s name from the 
affidavit is not a fatal defect. G.S. 15-153. An affidavit form which fails to 
name the person charged is disapproved. S. v. St, Clair, 183. 


§$ 12. Time of Making Motions to Quash. 


When motion to quash the warrant on the ground that it was issued by 
a police officer is not made until after plea of not guilty is entered, the 
motion is addressed to the discretion of the trial court and its exercise of 
such discretion is not reviewable on appeal. S. v. St. Clair, 183. 


§ 13. Grounds for Quashal. 
A motion to quash will lie only for fatal defect appearing on the face of 
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the indictment, and upon such motion the court may not consider extraneous 
evidence or matters dehors the record proper. S. v. Andrews, 561. 


An indictment charging all the essential elements of a felonious breaking 
or entry within the purview of G. S. 14-54 is not subject to quashal on the 
ground that defendant should have been charged with a nonfelonious entry 
under the statute, since the sufficiency of the evidence to support the felony 
charge cannot be challenged by motion to quash, but must ordinarily be 
raised by motion to nonsuit or by prayer for special instructions. Ibid. 


§ 15. Amendment of Warrant or Indictment. 

While the Superior Court, on appeal from an inferior court, has power 
to amend the warrant to make accurate and sufficient the statement of the 
crime asserted or attempted to be asserted, the court has no power to permit 
an amendment which results in the charge of an entirely different crime from 
the one of which defendant was convicted in the lower court. S. v. Cooke, 
518. 


INFANTS 


§ 6. Affirmance and Disaffirmance of Contracts. 

Institution of action for wrongful death by minor’s administrator cannot 
constitute disaffirmance of insurance agreement as to beneficiary named 
therein. NASCAR v. Midkiff, 409. 


§ 21. Jurisdiction to Determine Right to Custody. 


Our courts have jurisdiction to award the custody of a child resident here, 
notwithstanding that the domicile of the child, following that of his father, 
is in a foreign jurisdiction. Holmes v. Sanders, 200 


§ 22. Right to Custody of Infants. 

In this proceeding for the custody of a minor child, the order of the court 
disclosed that the judge conferred with the minor in its chambers in the 
absence of counsel and the parties. Held: The judgment must be reversed 
and the cause sent back for rehearing upon objection duly entered by peti- 
tioner, the record failing to show consent or waiver of his constitutional 
right by petitioner. Raper v. Berrier, 193. 

Findings and conclusions, supported by evidence, that the best interest 
of the child requires that he remain in the custody of his maternal grand- 
parents and that there had been no material change in the conditions since 
the custody of the child had been awarded to them upon like predicate, held 
to support order denying petition of the child’s father for modification of 
the former decree. Holmes v. Sanders, 200. 


INJUNCTIONS 


§ 8. Continuance, Modification and Dissolution of Temporary Orders. 


A temporary order issued in the cause should be continued to the hearing 
upon plaintiff's showing of a prima facie right to the primary equity when 
the relief sought will be irrevocably lost if the status quo is not preserved to 
the hearing. Edwards v. Hunter, 46. 

Plaintiff sought a permanent injunction to restrain defendants from 
blocking a private roadway on their lands. The findings established that 
the use of the road by plaintiff was not necessary for ingress and egress 
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to his land, but was a matter of mere convenience, based upon the right to 
an easement appurtenant. Held: The continuance of a temporary restraining 
order to the hearing involved only the relative conveniences and incon- 
vyeniences to the respective parties, and the dissolution of the temporary 
order rested largely in the discretion of the hearing judge and will not be 
disturbed on appeal. Jbid. 


The findings of the court, upon the hearing of a motion to show cause why 
a temporary restraining order should not be continued to the hearing, are not 
determinative or relevant when the issues are determined at the trial. Jbid. 


Where the verified complaint alleges sufficient facts to support an order 
continuing the temporary restraining order to the hearing, the court’s order 
to this effect upon its finding the facts to be as set out in the complaint is 
without error, and defendant’s exception that such finding is a broadside 
finding is without merit. Construction Co. v. Electrical Workers Union, 481. 


Record held not to show that continuance of temporary order enjoined 
the exercise of any rights under Federal Labor Management Act. Ibid. 


§ 9. Hearings on the Merits. 


The findings of fact and the other proceedings upon the hearing of a 
motion for the continuance of an interlocutory injunction are not proper 
matters for the consideration of the court or jury in passing on the issues 
determinable at the final hearing. Construction Co. v. Electrical Workers 
Union, 481. 


INSURANCE 


§ 18a. Construction and Operation of Policies in General. 


An insurance policy is only a contract between the parties, and the in- 
tention of the parties is the controlling guide in its interpretation. Gaulden 
v. Ins. Co., 378. 


Where the language of an insurance policy is plain and unambiguous, 
extrinsic evidence as to the meaniing of the language is not admissible, and, 
the facts not being in dispute, the question of its coverage is a question of 
law for the court. Marshall v. Ins. Co., 447. 


§ 18c. Waiver of Conditions of Policy in General. 


Insurer has the right to waive provisions inserted in the insurance con- 
tract for its benefit. Sudan Temple v. Umphlett, 555. 


§ 80f. Reinstatement of Life Policies. 


The beneficiary’s introduction in evidence of insured’s application for 
reinstatement, containing a signed statement that he was in good health, 
etc., together with testimony of insurer’s agents, one that he saw insured 
sign the application and recommended him as a first class risk and the 
other that he wrote ‘O.K.” on the application, is sufficient to make out a 
prima facie showing of good health and does not establish as a matter of 
law, so as to justify nonsuit, insurer's affirmative defense of misrepresenta- 
tion of health. Dean v. Ins. Co., 704. 


Plaintiff beneficiary’s evidence tended to show that applications for rein- 
statement were acted on by insurer within a ten day period and that if an 
application were rejected a rejection slip was sent to the field agent within 
that time, that insured died ten days after signing application for rein- 
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statement, which application was received by insurer in due course, and that 
proof of death forms were given the beneficiary by the field agent some 
eighteen days after the application was made, together with other evidence in 
the case, ts held sufficient to justify the inference that the application for re- 
instatement had been approved at the home office of insurer prior to the death 
of insured. Ibid. 


§ 86b(2). Life Insurance—Change of Beneficiary. 

Where insured has the right to change the beneficiary, the beneficiary 
has no vested right in the contract during the life of insured, but has a 
mere expectancy. Sudan Temple v. Umphlett, 555. 


Original beneficiary having no vested right may not attack validity of 
change of beneficiary as between insurer and substituted beneficiary. Ibid. 


§ 86%. Group Policies. 

The group policy sued on provided increased amount of insurance over 
that provided in the group policy which it superseded during continuance 
of employment as to each employee who made apt application therefor, and 
who was actively engaged at work on the date the new policy became effec- 
tive, with further provision to the effect that cessation of active work should 
constitute termination of employment unless absence from active work was 
due to leave or temporary lay-off. Deceased filed his application in apt time, 
and upon the effective date of the policy was on terminal leave at full pay for 
the period equal to his unused vacation and unused sick leave, which he had 
earned under the terms of his employment. Deceased died during his terminal 
leave. Held: The terminal leave did not terminate the employment and was a 
leave of absence of the identical type of “leave of absence or temporary lay- 
off,’ which was not to be deemed “cessation of active work,” and the benefi- 
ciary is entitled to the increased amount under the terms of the new policy. 
Gaulden v. Ins. Co., 378. 


§ 48b. Auto Accident Insurance—Risks Covered. 

A policy providing for benefits if insured should be killed in an accident 
while driving or riding in a private passenger car of the pleasure type, does 
not cover the risk of insured’s death while driving a pick-up truck, notwith- 
standing this was the only vehicle owned by insured when the policy was 
issued, and notwithstanding the vehicle was used by insured solely as a 
passenger vehicle in going to and from work and for pleasure. Marshall v. 
Ins. Co., 447. 


§ 51. Auto Insurance—Payment and Subrogation. 


Where insurer has paid the entire loss insured may not maintain the 
action against the tort-feasor. Smith v. Pate, 63. 


INTOXICATING LIQUOR 


§ 1. Validity of Control Statutes. 

Under its inherent police power, the State has the power to prohibit, 
regulate or restrain the use, manufacture or sale of beer within its bounds. 
Boyd v. Allen, 150. 

§ 2. Construction and Operation of Control Statutes. 
G.S. 18-50 making the possession of illicit liquor for the purpose of sale 
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a general misdemeanor, and G. S. 18-48 making it a misdemeanor to possess 
whisky upon which requisite taxes have not been paid, create separate 
offenses, and the one is not included in the other. 8S. v. Morgan, 596. 


§ 3%. Retail Licenses for Wine and Beer. 


A retail beer permit grants the holder a special privilege limited by the 
statutes under which it is granted, and such permit is not a contract, or 
property right, or vested right in any legal or constitutional sense. Boyd 
v. Allen, 150. 


A proceeding by the State Board of Alcoholic Control to suspend a beer 
permit for alleged violations by the holder of G.S. 18-78.1, is an administrative 
proceeding, which does not involve any criminal liability of the holder of 
such permit. Jdid. 


The revocation or suspension of a retail beer permit for violation of the 
statutory regulations is done in the exercise of the police power of the 
State in the interest of public morals and welfare, and does not violate 
Article I, Section 17, of the Constitution of North Carolina. Ibid. 


Findings of fact, supported by evidence, that the employees of the holders 
of a beer permit sold whiskey on the premises, and sold beer consumed by 
the purchaser on the premises after closing hours and at a time when the 
sale of beer was prohibited by law, support judgment suspending the permit, 
notwithstanding the further finding that the holders had no knowledge of 
the unlawful conduct of the employees. Ibid, 


§ 9a. Prosecutions—-Indictment and Warrant. 


A warrant charging defendant with possession of a quantity of non-tax 
paid liquor together with other illegal whiskey and beer for the purpose of 
unlawful sale does not restrict the charge to non-tax paid liquor, since the 
possession of tax paid liquor for the purpose of sale is within the purview 
of the phrase “other illegal whiskey.” 8S. v. Mills, 237. 


8 9d. Sufficiency of Evidence and Nonsuit. 


Evidence of defendant’s possession of 7 pints of tax paid whiskey of 
various brands, a pint of gin and 33 cans of different kinds of beer, together 
with evidence that a hundred empty pint whiskey bottles were found strewn 
under his dwelling, is held sufficient, unaided by any presumption, to be 
submitted to the jury on a charge of unlawful possession of intoxicating 
liquor for the purpose of sale. S. v. Mills, 237. 


Evidence that in excess of one gallon of nontax-paid whiskey was found in 
defendant’s automobile is sufficient to be submitted to the jury in a prose- 
cution for possession of whiskey upon which the requisite taxes had not been 
paid and possession of whiskey for the purpose of sale, the absence of tax 
stamps being prima facie evidence that the whiskey was nontaxpaid and the 
possession of more than one gallon being prima facie evidence of possession 
for the purpose of sale. 8S. v. Miller, 608. 


Evidence that officers found whiskey in defendant’s home in a container 
not having the requisite tax stamps on it, is sufficient to be submitted to 
the jury on the charge of unlawful possession of nontax-paid whiskey for 
the purpose of sale. S. v. Williams, 614. 


Evidence tending to show that defendant was seated beside the driver 
of a car, the owner being in the back seat, when the driver attempted to 
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run over officers walking along a road not a public road, that a roadblock 
was set up, that all the occupants, when confronted with the roadblock, 
abondoned the car and ran, and that the officers, armed with a search war- 
rant, found five gallons of nontaxpaid liquor in the car, with further evi- 
dence that the officers backtracked the car to a place at or near where they 
first heard it and before found tracks leading off to an illicit distillery that 
was still warm from recent use, is held sufficient to be submitted to the jury 
and support conviction of defendant of unlawful possession of intoxicating 
liquor and unlawful possession of intoxicating liquor for the purpose of sale, 
and to warrant consolidation of the prosecution with the prosecution of the 
driver of the vehicle. 8S. v. Tessnear, 615. 


§ 9g. Verdict and Judgment. 

Possession of nontax-paid whiskey, possession of such whiskey for the 
purpose of sale, and the selling of such whiskey, are misdemeanors, and 
sentence of defendant, upon conviction, to be confined in the State’s prison 
is not sanctioned by law, and the cause must be remanded for proper sentence. 
8. v. Floyd, 434, 


JUDGMENTS 


§ 20. Modification and Correction in Trial Court. 

Where, on motion to correct the minutes, the court finds upon supporting 
evidence that the minutes of the court were correct, its ruling denying the 
motion is not subject to review. S. uv. Arthur, 690. 


§ 32. Operation of Judgment as Bar to Subsequent Action in General. 

While the plea of res judicata ordinarily requires an identity of parties, 
&@ person not a party to the prior action may be bound by the judgment 
rendered therein if he had a proprietary or financial interest in the judg- 
ment or in the determination of the issues involved therein, and either indi- 
vidually or in cooperation with others controlled the presentation or prose- 
cution of his side of the case. Thompson v. Lassiter, 34. 


LABORERS’ AND MATERIALMEN’S LIENS 


§ 8. Lein of Subcontractors and Materialmen. 


In order for a subcontractor to enforce a lien against the owner he must 
notify the owner of his claim before settlement with the contractor, and 
the lien may not be enforced unless the owner has on hand funds owing to 
the contractor when he is notified of the claim. Love v. Snellings, 674. 


§ 10. Enforcement of Lien. 


Contractor is necessary party in action by sub-contractor to enforce lien. 
Linthicum v. Construction Co., 208. 


LANDLORD AND TENANT 


§ 7. Construction of Leases in General. 

A lease of premises includes all easements and privileges appurtenant to 
the demised premises which are reasonably necessary to its enjoyment, and 
parol evidence is competent to show the meaning of the term “‘appurte- 
nances” as used in the lease contract. Mgf. Co. v. Gable, 1. 


The owner of a three-story building leased the second and third floors to 
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plaintiff and the first floor to other tenants, with provision in the leases, 
respectively, that the lessee of the second and third floors should be re- 
sponsible for two-thirds of the maintenance and upkeep of the heating plant 
and for two-thirds the fuel costs, etc., and the tenants of the first floor should 
be liable for one-third thereof. Held: The heating system in the basement is 
an appurtenance to the leased premises and is included in the property leased. 
Ibid. 


§ 8. Possession and Use. 


A lessee in possession under the terms of the lease is entitled to hold 
possession and control against the world, and the landlord has no right to 
enter upon the leased premises against the consent of the tenant. Mfg. Co. v. 
Gable, 1. 

Where a lease for a term of five years is in writing as required by statute, 
G.S. 22-2, oral statement of the lessor’s son-in-law forbidding lessee to have 
anything to do with the furnace, an appurtenance of the demised premises, 
cannot have the effect of modifying the written lease, certainly in the 
absence of evidence that the son-in-law had legal authority as agent of the 
Jessor to agree or assent to a change in the written lease. bid. 


§ 10. Duty to Repair. 

Provision in a lease that lessee should be responsible for the maintenance 
and upkeep of the heating plant in the building demised, is equivalent to a 
general covenant to repair the heating plant. Mfg. Co. v. Gable, 1. 


§ 11. Liability of Landlord to Tenant for Dangerous or Unsafe Condition 
of Premises. 


Where the lessee is responsible for the maintenance, upkeep and repair 
of the heating plant in the building, the lessor may not be held liable for 
damages caused by an explosion in the heating plant when the evidence 
shows that the explosion was the result of improper maintenance and not 
the manner of the installation of the equipment itself. Mfg. Co. v. Gable, 1. 


§ 15. Rights and Liabilities of Parties upon Subleasing of Premises. 


The lease in question provided that lessee might not assign or sublease 
without the consent of lessor. The Jease also provided for termination for 
default continuing for forty-five days after written notice by lessor to lessee 
of such default. Lessee assigned the lease and lessor notified lessee that it 
did not consent to the assignment and it would declare a forfeiture for breach 
of condition unless the breach was cured within the forty-five day period. 
Lessor refused rent tendered by the sublessee, but accepted rent from the 
lessee in accordance with the terms of the lease for more than a year after the 
expiration of the forty-five day period. Held; By accepting the rent after the 
expiration of the forty-five day period, lessor waived its right to declare for- 
feiture, and it was immaterial that payment of rent was made by the lessee 
rather than the sublessee. Realty Co. v. Spiegel, 458. 


The lessee signing a lease expressly covenanting to pay rent is not relieved 
of his obligation to do so by assignment of the lease in accordance with its 
terms, even though lessor agrees to the assignment, unless the lease by 
express terms absolves lessee of his obligation to pay rent upon assignment 
or the lessor expressly agrees to accept the assignee in substitution of the 
original lessee, and mere agreement by lessor to the assignment and ac- 
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ceptance of rent from the assignee do not amount to such agreement. Bank 
v. Bloomfield, 492. 


§ 17. Cancellation under Terms of Lease. 

If the landlord receives rent from his tenant after full notice or knowledge 
of a breach of a covenant or condition in his lease, for which a forfeiture 
might have been declared, the acceptance of the rent constitutes a waiver of 
the forfeiture, which may not afterwards be asserted for that particular 
breach, or any other breach which occurred prior to the acceptance of the 
rent. Realty Co. v. Spiegel. 458. 


LARCENY 


§ 2. Degree of Crime. 

The common law rule that the stealing of property of any value is a 
felony has been changed by statute so that the stealing of property of the 
value of not more than $100 is a misdemeanor. S. v. Andrews, 561. 


G.S. 14-401.1 applies to examinations given by State licensing boards and 
has no application to theft of college examination papers. Ibid. 


§ 4. Indictment. 


A charge of larceny and a charge of receiving stolen goods with knowledge 
that they had been stolen may be joined in a single bill. S. v. Meshaw, 205. 


§ 9. Verdict. 


A defendant may not be found guilty of larceny and of receiving the 
same goods with knowledge that they had been stolen. S. v. Meshaw, 205. 


LIBEL AND SLANDER 


§ 5. Publication. 


In order to recover for slander plaintiff must allege and prove publication, 
and in an action for separate slanders, proof of a mere possibility that some- 
one might have overheard the conversation between plaintiff and defendant 
constituting the basis of one of the slanders is insufficient, and the court 
correctly excludes those particular words in submitting the case to the jury. 
Tyer v. Leggett, 638. 


§ 10. Pleadings. 


Motion for judgment on the pleadings in an action for slander may not 
be entered when the answer denies each allegation of that cause of action 
except as admitted in the further answer and defense, and such further 
answer and defense, although containing purely evidentiary matter, never- 
theless does not admit the crucial allegations of the complaint or merely plead 
matter in mitigation or justification. Tyer v. Leggett, 638. 


LIMITATION OF ACTIONS 


§ 1. Nature and Contruction of Statutes of Limitation in General. 
Statutes of limitation are inflexible and unyielding, and operate without 
reference to the merits of the cause of action. Shearin v. Lloyd, 363. 
The courts do not have the power to write into a statute of limitations 
exceptions not therein appearing to prevent the bar of a meritorious cause 
of action. Jbdid. 
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8 8. Statutory Changes in Periods of Limitations. 

The General Assembly may make a statute of limitations applicable to 
pre-existing contractual obligations provided a reasonable time is allowed 
for the enforcement of such rights prior to the bar. Gregg v. Williamson, 356. 


§ Ba. Accrual of Cause of Action in General. 


Unless tolled by disability or the fraudulent concealment of the cause of 
action, a cause of action for negligent injury ordinarily accrues when the 
wrong is committed giving rise to the right to suit, even though the damages 
at that time be nominal and without regard to the time when consequential 
injuries are discovered or should have been discovered. Shearin v. Lloyd, 363. 


§ 16. Burden of Proof. 

Where defendant aptly pleads a statute of limitations, the burden is on 
plaintiff to show that the action was instituted within the prescribed period. 
Shearin v. Lloyd, 363. 


MASTER AND SERVANT 


§ 2e. Collective Bargaining. 


This action was instituted to restrain alleged unlawful picketing pursuant 
to a conspiracy to force plaintiff to violate the State Right to Work Law. On 
motion to show cause why the temporary restraining order should not be 
continued, the court found the verified allegations of the complaint to be 
facts and found further from defendant’s answer and plaintiff’s admission 
that plaintiff was engaged in the construction business, performing services 
both within and without the State in excess of $500,000 per year, purchased 
goods from out of State of a large value and had a gross annual income of 
over $3,000,000 per year. Held: The facts are insufficient to show that con- 
tinuance of the temporary restraining order enjoined the exercise of any 
rights of defendants protected by the Federal Labor Management Act, and 
the order will not be disturbed, the question being determinable upon the 
evidence to be offered upon the hearing upon the merits. Construction Co. v. 
Electrical Workers Union, 481. 


§ 15. Tools, Machinery and Appliances, and Safe Place to Work. 


Nonsuit held proper in this action by carpenter for fall when rotten con- 
dition of eave causing fall was not apparent. Burr v. Everhart, 327. 


§ 37. Nature and Construction of Compensation Act in General. 

The Workmen's Compensation Act should be liberally construed to the 
end that its benefits should not be denied upon technical, narrow and strict 
interpretation, but the rule of liberal construction cannot be employed to 
enlarge the meaning of the Act beyond its plain and unmistakable terms. 
Hardy v, Small, 681. 


§ 39b. Compensation Act.—Independent Contractors. 
A general farm laborer is an employee and not an independent contractor. 
Hardy v. Small, 681. 


$ 40b. Compensation Act—Whether Injury is Result of ‘‘Accident.” 


The mere fact that an employee suffers an injury does not establish the 
fact of accident, and it is required by the Workmen’s Compensation Act that 
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an injury, in order to be compensable, result from an accident, which is an 
unlooked for and untoward event which is not expected or designed by the 
person who suffers the injury. Hensley v. Cooperative, 274. 


§ 40c. Compensation Act—Whether Accident ‘‘Arises Out of Employ- 
ment.” 


Findings to the effect that the deceased employee was furnished a car for 
transportation to and from his work, that he quit work about 7:00 p.m., met 
a friend for dinner, took repeated drinks throughout the evening, made 
several trips, on one of which he drove approximately 100 miles per hour, in 
search of a girl to join the party, and some five hours thereafter started for 
home in the employer’s car, and was killed in a wreck occurring on the direct 
route from the employer’s place of business to the employee’s home, held to 
show an abandonment of employment rather than a deviation from it, and 
therefore the accident did not arise in the course of the employment. Alford 
v. Chevrolet Co., 214. 


An injury does not arise out of and in the course of the employment unless 
it is fairly traceable to the employment as a contributing proximate cause, 
and an accident from a hazard to which the public in general is subject 
does not arise out of the employment. Hardy v. Small, 581. 


Accidental injury to an employee while on a public street or highway 
does not arise out of the employment unless the employee at the time of the 
accident is acting in the course of his employment. Ibid. 


Under facts of this case injury to employee while crossing highway was 
a risk incident to the employment. Ibid. 


§ 40d. Whether Accident Arises in Course of Employment. 


The words “in the course of” as used in the Workmen’s Compensation Act 
refer to the time, place and circumstances under which an accident occurs. 
Hardy v. Small, 581. 


Ordinarily an injury by accident is not compensable if sustained by the 
employee while on the way to or returning from the place where his em- 
ployment is performed unless the employer provides the means of trans- 
portation. Jbid. 


§ 40e. Causal Connection between Accident and Disability. 


Testimony of claimant and of his expert witness to the effect that the 
injury received in the course of claimant’s employment resulted in partial 
disability because of pain and increased susceptibility to fatigue when 
performing manual labor, held sufficient to support a finding of partial 
temporary disability, and the admission of the expert that his opinion was 
based upon objective statements of claimant during his professional ex- 
amination of claimant, does not render the expert testimony incompetent. 
Penland v. Coal Co., 26. 


§ 40f. Compensation Act.—Occupational Diseases. 


The Compensation Act contemplates that an employee will not be allowed 
to remain exposed to silica dust or asbestos dust until he becomes actually 
incapacitated within the meaning of G.S. 97-54, and that if removed from 
the hazard before such incapacity, he will seek and obtain other remunera- 
tive employment. G.S. 97-61. Brinkley v. Minerals Co., 17. 


Incapacity from silicosis within the meaning of the statute is incapacity 
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to perform the normal labor of the last occupation in which remuneratively 
employed, which may be wholly separate from the one in which the employee 
was exposed to the hazards of silicosis. G.S. 97-54. Ibid. 


Where an employee is removed from the hazard of silicosis before be- 
coming actually incapacitated within the meaning of G.S. 97-54, and there- 
after obtains other remunerative employment, but becomes actually inca- 
pacitated from performing normal labor in such other occupation within 
two years of the time of his last exposure to the hazard of silicosis, he is 
entitled to compensation for such incapacity to perform the normal labor 
of the last occupation in which remuneratively employed. Jdid. 


Claimant was removed from the hazard of silica dust before becoming 
incapacitated within the meaning of G.S. 97-54. He was thereafter employed 
by the same employer for five years at the same wage at employment free 
from the hazard of silica dust. Held: His retirement from such other oc- 
cupation at the end of five years could not have been caused by incapacity 
from silicosis resulting within two years of the last exposure to silica dust, 
and compensation therefor cannot be sustained. Ibid. 


The evidence in this case is held to show that the employment of claimant 
after he had been removed from the hazards of silica dust was not merely 
employment at odd jobs of a trifling nature but was a continuous bona fide 
employment of a responsible nature for a period of five years. Ibid. 


§ 40g. Workmen’s Compensation Act.-—Hernia. 


In order for a hernia to be compensable under the Compensation Act it is 
required that there be an injury resulting in hernia or rupture, that it 
appear suddenly, that it be accompanied by pain, and that it immediately 
follow an accident. Hensley v. Cooperative, 274. 


The evidence disclosed that claimant in performing his duties in lifting 
a loaded basket from his left, bending down and placing it in hot water in 
front of him and then placing it on scales to his right, suddenly suffered a 
hernia accompanied by pain. The evidence further tended to show that the 
hernia occurred while the employee was performing his work in the cus- 
tomary and usual manner, and there was no evidence of any unusual condition 
or any slipping or falling by the employee, Held: There was no evidence to 
justify a finding that the hernia resulted from an accident, and an award 
of compensation must be reversed. Jbdid. 


§ 41. Compensation Act—dActions against Third Person Tort-Feasor, 


Under the Virginia Compensation Act an employee may not maintain a 
suit against a fellow employee for injuries cognizable under the Act. Johnson 
v. Catlett, 341. 

Third person tort-feasor sued by personal representative of deceased em- 
ployee may not join employer and fellow employee for contribution. Ibid. 


§ 45. Compensation Act—Nature and Functions of Industrial Com- 
mission. 


While the Industrial Commission may make rules for carrying out the 
provisions of the Workmen’s Compensation Act. it has no power to pro- 
mulgate a rule which is inconsistent therewith. Hvans v. Times Co., 669. 


§ 58b(1). Amount of Compensation for Disability. 
The amount of compensation to be awarded an employee for permanent 
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partial disability from a back injury is 60 per centum of the difference 
between his average weekly wages before the injury and the average 
weekly wages he is able to earn thereafter, G.S. 97-30, G.S. 97-31, regardless 
of the amount actually earned, the intent of the statute being to provide 
compensation only for loss of earning capacity. Hvans v. Times Co., 669. 


8 58c. Change of Condition and Review of Award by Commission. 


Where the record on appeal to the Superior Court from an award of the 
Industrial Commission does not disclose a previous award made to claimant, 
defendants’ contention that the award appealed from cannot be sustained in 
the absence of a finding of change of condition, is untenable, G.S. 97-47 being 
applicable only when it is made to appear that a previous award had been 
made. Penland v. Coal Co., 26. 


§ 55d. Compensation Act—Review of Award in Superior Court. 


The findings of fact of the Industrial Commission, if supported by any 
competent evidence, are conclusive on appeal even though some incompetent 
evidence may also have been admitted; but a finding not supported by com- 
petent evidence or a finding based on incompetent evidence, is not conclusive. 
Penland v. Coal Co., 26. 


Review on appeal to the Superior Court from an award of the Industrial 
Commission is limited to the record as certified and questions of law pre- 
sented by exceptions duly entered. Ibid. 


Whether an injury by accident arises out of or in the course of the em- 
ployment is a mixed question of law and of fact. Hardy v. Small, 581. 


Whether an accident grew out of the employment within the purview of 
the Workmen’s Compensation Act is a mixed question of law and fact, which 
the court has the right to review on appeal, and when the detailed findings 
of fact force a conclusion opposite that reached by the Commission, it is the 
duty of the court to reverse the Commission. Alford v. Chevolet Co., 214. 


While the findings of fact of the Industrial Commission are conclusive on 
appeal when supported by any evidence, and claimant is entitled to every 
reasonable inference which can be drawn from the testimony, when all the 
evidence and the inferences to be drawn therefrom result in only one con- 
clusion, liability is a question of law subject to review. Hensley v. Coopera- 
tive. 274. 


The evidence tended to show that claimant, in the course of his employ- 
ment, was required to turn to his left, pick up a loaded tray, bend over and 
place the tray in a drum of hot water in front of him, and then place the 
tray on scales to his right, The findings were to the effect that claimant’s 
duties required him to “twist” to his left, return to the “normal” position 
facing straight ahead, bend over and dip the basket, then straighten up to a 
“normal” standing position and then ‘twist’ to his right ... Held: The 
findings are in accord with the testimony when the word “twist” is con- 
strued as “turn,” and the word “normal” is construed as “usual.” Jbdid. 


The findings of fact of the Industrial Commission are conclusive on appeal 
when they are supported by competent evidence even though there be 
evidence that woud support a finding to the contrary. Champion v. Tractor 
Co., 691. 


§ 535i. Compensation Act—Proceedings after Award. 
Findings of fact and conclusions of law in respect to claimant's disability 
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embodied in an award upheld by the full Commission and affirmed in the 
Superior Court, and from which no appeal! is perfected, are determinative of 
claimant’s status with respect to disablement on that date. Brinkley v. 
Minerals Co., 17. 


MONEY RECEIVED 


8 1. Nature and Essentials of Right of Action. 


A payment voluntarily made with full knowledge of all the facts cannot be 
recovered although there was no debt. Collins v. Covert, 303. 


MORTGAGES 


§ 16. Estates of Parties—Mortgagors. 

The mortgagor is the owner of the land subject to the debt and the right 
of foreclosure to satisfy same, and even after default, he is entitled to the 
rents and profits until the mortgagee takes possession, and may convey the 
equity of redemption. Gregg v. Williamson, 356. 


§ 17. Estates of Parties—Mortgagees. 

Mortgagees take the legal title to the property only as security for payment 
of the debt. Gregg v. Williamson, 356. 

After default, mortgagees are entitled to possession solely for the purpose 
of assuring payment of the debt or performance of the other conditions of 
the mortgage, and the estate of the mortgagees is a determinable fee term- 
inating the instant the debt is paid or other condition of the mortgage 
performed. Ibid. 


§ 21. Rights of Parties upon Assignment or Transfer of Legal Title. 


Where two of the three mortgagees assign the mortgage to the third 
mortgagee, the assignment transfers the debt only and does not pass any 
title to the land. Gregg v. Williamson, 356. 


Where a mortgagee conveys the legal title, the grantee is a mere trustee 
of the title conveyed, chargeable with a duty to both the owner of the equity 
and the owner of the debt secured by the instrument, and he has no authority 
sua sponte to sell or demand possession even upon default. Ibid. 


§ 30b. Parties Who May Foreclose. 


Upon the death of the mortgagee the right to exercise the power of sale 
passes to his personal representative and not his heirs. Gregg v. Williamson, 
356. 

Where there are three mortgagees named in the instrument, the power of 
sale can be exercised only by all of the surviving mortgagees, and nothing 
else appearing deed of one of the mortgagees can have no validity as a fore- 
closure deed even if it purports to be such. Ibid. 


§ 80i1(2). Limitation on Power to Foreclose. 


The 1945 amendment to G.S. 45-37(5) providing that the statute should 
apply to pre-existing mortgages, but allowing one year from the ratification 
of the Act during which the owners of the debts might proceed to foreclosure 
or make marginal entry on the instrument that the debt is still outstanding, 
is constitutional. Gregg v. Williamson, 356. 
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§ 801(3). Limitation of Actions against Mortgagee in Possession. 


This action for the recovery of certain real estate from the mortgagee in 
possession and for an accounting for rents held barred by the lapse of more 
than ten years. Jordan v. Chappel, 620. 


MUNICIPAL CORPORATIONS 


§ 12. Torts—-Exercise of Governmental and Corporate Powers in General. 


A municipality is immune to suit for negligence in the performance of a 
governmental function of the municipality, but is liable for negligence in 
fulfilling a function of a proprietary character. Glenn v. Raleigh, 469. 


In the granting of a franchise to a public utility to operate a system for 
furnishing gas for cooking and heating to residents of the municipality, the 
municipality exercises a governmental function, and may not be held liable 
in tort to a person injured by a gas explosion, even if it be conceded that the 
city were negligent in continuing the franchise after the pipe lines and 
equipment of the licensee had become defective. Denning v. Gas Co., 541. 


§ 14i. Torts—Parks and Playgrounds. 


Evidence tending to show that a municipal employee was using an old 
and powerful rotary-blade mower on rocky ground in cutting grass in a park 
operated and maintained by the municipality, that the mower had no guards 
and had been throwing rock for such length of time that the municipality had 
actual or constructive knowledge of the danger, and that the mower threw a 
rock which hit an invitee of the park, is held sufficient to be submitted to the 
jury on the issue of negligence. Glenn v. Raleigh, 469. 


A resident of a municipality is at least impliedly invited to visit a public 
park and use recreational facilities theirein maintained by the municipality 
for the benefit of its citizens. Jbdid. 


Plaintiff’s evidence tended to show that he was injured while an invitee 
in a municipal park by the negligence of an employee of the city, and that 
the municipality received charges and fees for the use of recreational 
facilities of the park for the year in question, resulting in net revenues 
which were used by the city for capital maintenance of the park, salaries, 
expenses, etc. Defendant municipality moved for nonsuit on the ground of 
governmental immunity. Held: Plaintiff’s evidence was sufficient to import a 
corporate benefit or pecuniary profit or advantage to the municipality so as 
to exclude the application of governmental immunity, and nonsuit was 
properly denied, defendant’s evidence at variance therewith or in contra- 
diction thereof not being considered upon the motion to nonsuit. Ibid. 


§ 15a. Appropriation of Private Water and Sewer Systems. 


Where the owner of a subdivision outside a municipality constructs water 
and sewer lines and permits purchasers of lots to tap into the lines without 
charge, the municipality, upon the extension of its limits to include the 
subdivision, is liable to the owner of the subdivision or his heirs in quantum 
meruit for the value of the water and sewer lines in the absence of charter 
or contractual provision to the contrary, when the municipality takes over, 
uses and controls the said lines as its own. Jackson v. Gastonia, 404. 


The owner of a subdivision does not dedicate water system to the public 
by permitting owners of lots to tap into the lines without charge. Ibid. 
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NEGLIGENCE 


§ 8. Dangerous Substances and Instrumentalities. 


In this action to recover for lead poisoning resulting from the use of a 
commercial paint ingredient containing lead monoxide, based on the alleged 
negligence of the seller in selling and delivering the compound without 
labeling the containers “poison” in violation of G.S. 90-77, it is held nonsuit 
should have been entered, since, construing G.S, 90-77 in the light of its 
caption and the context of the statute, the statute relates to pharmacy and 
the sale of medicines containing poisonous ingredients, and under the doctrine 
of ejusdem generis, does not apply to the sale of a lead compound used in a 
commercial paint ingredient. Porter v. Gordon Co., 398. 


§ 3%. Res Ipsa Loquitur. 


Res ipsa loquitur does not apply to establish the negligence of a driver of 
a car as the proximate cause of the death of a person whose body is there- 
after found on the highway. Lane v. Bryan, 108. 

Where injury results from a thing under the exclusive management and 
control of defendant and the accident is one which does not happen in the 
ordinary course of things if those in control use proper care, the circumstance 
of injury affords some evidence of negligence and is a sufficient mode of proof, 
in the absence of explanation by defendant, to carry the case to the jury on 
the issue of negligence under the doctrine of res ipsa loquitur, without affect- 
ing the burden of proof upon the issue. Lea v. Light Co., 287. 


The doctrine of res ipsa loqguitur does not apply when the facts causing 
the accident are Known and testified to, where more than one inference may 
be drawn from the evidence as to the cause of injury, where the existence of 
negligent default is not the more reasonable probability, where it appears 
that the accident was due to a cause beyond the control of defendant, where 
the instrumentality causing the injury is not under the exclusive control of 
defendant, or where the injury results from an accident as defined by law. 
Ibid. 

Plaintiff was injured while walking on the sidewalk when an advertising 
sign, maintained by a store on its adjacent parking lot, fell against her. 
There was evidence that the advertising sign fell because it was struck by 
a car in the parking lot. Held: The doctrine of res ipsa loquitur does not apply 
since the facts were known and testified to at the trial. Johnson v. Meyer’s 
Co,. 310. 


8 4f. Condition and Use of Lands and Buildings. 


Plaintiff’s evidence tended to show that she was injured while walking 
on the sidewalk when an advertising sign, maintained by a store on its 
adjacent parking lot, was struck and knocked down by a car on the parking 
lot, and fell against her. There was no evidence that the driver of the car 
was an agent or employee of the store or in any way connected with it, or 
that the automobile was under the exclusive control and management of the 
store. Held: Nonsuit in an action against the store was proper, since it 
could not have reasonably foreseen that a person in no way connected with 
it and using its parking lot would start or operate his automobile in such 
a way as to collide violently with its advertising sign. Johnson v. Meyer's 
Co., 310. 
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8 5. Proximate Cause in General. 

The only negligence of legal importance is negligence which proximately 
causes or contributes to the death or injury under judicial investigation. 
Lane v. Bryan, 108. 

There may be more than one proximate cause of an injury. Price v. Gray, 
162. 

The issue of negligence is properly answered in the affirmative if defend- 
ant’s negligence is a proximate cause of plaintiff’s injuries, regardless of 
whether the negligence of some outside agency or responsible third party, or 
even the contributory negligence of plaintiff, concurs in causing the injury, 
the question of contributory negligence of the plaintiff as a bar to recovery 
being for the consideration of the jury upon the subsequent issue relating 
to that question. Ibid. 


§ 9. Proximate Cause—dAnticipation of Injury. 

The only negligence of legal important is negligence which proximately 
causes or contributes to the injury under judicial investigation, and fore- 
seeability of injury is an essential element of actionable negligence. Johnson 
v. Meyer’s Co., 310 

Forseeability of injury is a requisite of proximate cause. Philyaw v. 
Kinston, 534. 


§ 10. Last Clear Chance. 

The doctrine of last clear chance presupposes negligence and contributory 
negligence and applies only when plaintiff’s contributory negligence would 
bar recovery in the absence of the doctrine. Freight Lines v. Burlington 
Mills, 143. 


The doctrine of last clear chance does not arise until it appears that the 
injured person has been guilty of contributory negligence, and no issue 
with respect thereto must be submitted to the jury unless there is evidence 
to support it. Irby v. R. R., 384. 


8 11. Contributory Negligence of Persons Injured in General. 

The right to assume that another will exercise due care is not absolute, 
but when a person realizes that another has violated a duty which imperils 
him, he must be vigilant in attempting to avoid injury to himself. Harris v. 
Bingham, 177. 

Contributory negligence presupposes negligence on the part of defendant. 
Bell v. Maxwell, 257. 


Plaintiff’s contributory negligence suffices to bar recovery if it contributes 
to his injury as a proximate cause or one of them. Ibid. 


§ 16. Pleadings. 

Allegations that defendant bus station and defendant coach company 
jointly used, possessed and controlled a paved strip of land between their 
respective offices and invited their patrons and customers to use same, that 
plaintiff customer bought a ticket at the bus station and was proceeding 
on foot along the passageway when he fell into a hole along the edge of 
the passageway, and that defendants were negligent in failing to provide 
guard rails, signs or warnings, and adequate lights to enable patrons and 
invitees of defendants to use the passageway in safety, and that such negli- 
gence was the proximate cause of plaintiffs injuries, held sufficient to state 
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a 


a cause of action for actionable negligence on the part of defendants, and 
the coach company’s demurrer thereto was improperly sustained. Hood v. 
Coach Co., 684. 


$ 17. Presumptions and Burden of Proof. 

There is no presumption of negligence from the mere fact that there has 
been an accident and an injury has resulted. Burr v. Everhart, 327; Robbins 
v. Crawford, 622. 


§ 19b(1). Sufficiency of Evidence and Nonsuit on Issue of Negligence in 
General. 

In order to make out a case of actionable negligence, plaintiff must show 
that defendant failed to exercise proper care in the performance of a duty 
owed plaintiff, that the negligent breach of such duty was the proximate 
cause of plaintiff's injury, and that a person of ordinary prudence should 
have foreseen such result was probable under the conditions as they existed. 
If the evidence fails to establish any one of these essential elements, nonsuit 
is proper. Burr v Everhart, 327. 


§ 19b(4). Sufficiency of Circumstantial Evidence of Negligence. 


Actionable negligence may be established by circumstantial evidence, 
either alone or in combination with direct evidence, but circumstantial evi- 
dence must tend to establish the fact in issue as an inference based on facts 
established by direct proof, since an inference may not be based on an 
inference. Lane v. Bryan, 108. 


8 19c. Nonsuitfor Contributory Negligence. 


Nonsuit on the ground of contributory negligence will be granted only 
when the plaintiff's own evidence establishes the facts necessary to show 
contributory negligence so clearly that no other conclusion may be reasonably 
drawn therefrom. Keener v. Beal, 247; Bell v. Maxwell, 257. 


If different inferences may be drawn on the issue of contributory negligence 
from plaintiff’s own evidence, some favorable to plaintiff and others to the 
defendant, the issue is for the jury to determine, since contradictions and 
discrepancies in the evidence are for the jury to resolve. bid. 


In passing upon the question of nonsuit on the ground of contributory 
negligence, the evidence must be considered in the light most favorable to 
plaintiff, giving him the benefit of all the inferences to be reasonably drawn 
therefrom and drawing no inference adverse to him not reasonably necessary 
from the evidence. Crotts v. Transportation Co., 420. 


§ 20. Instructions in Negligence Actions. 


It is not error for the court to omit all reference to the doctrine of last 
clear chance in charging upon the issue of negligence, since that doctrine 
presupposes negligence and contributory negligence and applies only when 
plaintiff’s contributory negligence would preclude recovery in the absence 
of the doctrine. Freight Lines v. Burlington Mills, 143. 

An instruction that the issue of negligence should be answered in the 
affirmative if the jury should find from the greater weight of the evidence 
that defendants’ negligence was “a” proximate cause of plaintiff’s injury, is 
without error, and the fact that in all other portions of the charge the court 
instructed the jury to answer that issue in the affirmative if they found by 
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the greater weight of the evidence that defendants’ negligence was “the” 
proximate cause of the injury, is favorable to defendants and they cannot 
be heard to complain thereof. Price v. Gray, 162. 

A charge which in one instance alone inadvertently placed the burden 
upon defendant to show that plaintiff’s contributory negligence was “the,” 
rather than “a,” proximate cause of the injury, but which in other portions 
repeatedly stated the correct rule that plaintiff’s contributory negligence 
would bar recovery if a proximate cause of the injury, or one of them, and 
also that if the negligence of both contributed to the injury, neither could 
recover, so that construed contextually it could not have misled the jury, 
will not be held for prejudicial error for the one technical deviation from the 
correct rule. Ibid. 

An instruction of the court defining negligence and proximate cause in 
general terms in giving the contentions of the parties in detail, but failing 
to instruct the jury what facts were necessary to be found by them from 
the evidence to warrant an affirmative finding on the issue of negligence 
must be held for prejudicial error. Glenn v. Raleigh, 469. 


PARTIES 


§ 1. Parties Plaintiff. 
Where insurer has paid the entire loss, insured may not maintain the action. 
Smith v. Pate, 63. 


§ 8. Necessary Parties Defendant. 


A person is a necessary party to an action when a valid judgment cannot be 
rendered therein completely and finally determining the controversy without 
his presence as a party. Edmondson v. Henderson, 634. 


§ 9. Defect of Parties and Amendment. 


Where a subcontractor sues the owners and a named corporation as the 
contractor to enforce his lien for materials furnished, but it appears that 
the contractor was an individual trading as a company of the same name 
as the alleged corporation, and that the individual contractor was not made 
a party, nonsuit as to the owners is properly entered, since the principal 
contractor is a necessary party to an action to enforce the lien of a subcon- 
tractor. Linthicum v. Construction Co., 203. 


PARTNERSHIP 


§ 1a. Creation and Existence. 


A farming contract under which one person furnishes the land, implements, 
etc., in consideration of a share of the crops grown on the land by the other, 
does not create an agricultural partnership. Keith v. Lee, 188. 


PAYMENT 


§ 9. Burden of Proving Payment. 


The burden is on the debtor to prove the affirmative defense of payment. 
Builders Supply v. Dixon, 136. 


PHYSICIANS AND SURGEONS 


§ 17%. Ma)practice—Limitations. 
An action for malpractice based on negligence must be instituted within 
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three years from the accrual of the cause of action. Shearin v. Lloyd, 363. 


A cause of action for malpractice based on the surgeon’s negligence in 
leaving a foreign object in the body at the conclusion of an operation, 
accrues immediately upon the closing of the incision, and such action may 
not be maintained more than three years thereafter even though the con- 
sequential damage from such negligence is not discovered until sometime 
after the operation. Jbid. 


Where there is no evidence that a surgeon attempted to conceal from his 
patient the fact that a foreign substance had been left in the patient’s body 
at the conclusion of the operation, but to the contrary that the surgeon 
frankly disclosed the facts upon their ascertainment by X-ray less than two 
years after the operation, nonsuit is properly entered in an action for mal- 
practice instituted more than three years after the operation, there being no 
evidence of fraudulent concealment. Ibid. 


§ 20. Malpractice—Sufficiency of Evidence. 


Evidence to the effect that a surgeon left a foreign substance in the 
patient’s body at the conclusion of an operation, is sufficient to raise an 
inference of negligence and to sustain a finding to that effect. Shearin v. 
Lloyd, 363. 


PLEADINGS 


§ 10. Counterclaims and Cross-Actions. 


Facts alleged by defendant as the basis for its counterclaims must be 
taken as true in determining whether the counterclaims are permissible 
under the statute. Burns v. Oil Corp., 266. 

Defendant may set up a counterclaim which is permissible to any one of the 
causes of action allegel by plaintiff without regard to whether plaintiff 
separately alleges such cause. Ibid. 


Counterclaims in tort arising from contractual relationship may be as- 
serted in plaintiff’s action in tort arising upon the same contract. Ibid. 


When a cause of action is brought against several defendants jointly, but 
the liability of the defendants to plaintiff is both joint and several, any one 
of the defendants may allege a counterclaim, otherwise permissible, solely 
in its favor, since if such defendants recovers on any or all of its counter- 
claims, a several judgment between it and plaintiff may be entered, ad- 
judicating their rights and liabilities inter se. Jbid. 


§ 15. Office and Effect of Demurrer. 


A demurrer tests the sufficiency of a pleading, admitting, for the purpose, 
the truth of the allegations of fact contained therein and relevant inferences 
of fact necessarily deducible therefrom. Buchanan v. Smawley, 592. 


A demurrer admits the truth of the facts properly alleged, and relevant 
inferences of fact necessarily deducible therefrom, but it does not admit 
inferences or conclusions of law. Lewis v. Lee, 68; Harris v. Bingham, 77. 


Upon demurrer, the complaint must be liberally construed with a view to 
substantial justice, giving the pleader the advantage of every reasonable 
intendment therefrom, and the pleading must be fatally defective before it 
will be rejected. Lewis v. Lee, 68; Buchanan v. Smawley, 592. 
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§ 17%c. Defects Appearing on Face of Pleading and “Speaking De- 
murrers.”’ 


A demurrer lies only when the defect asserted as the ground of demurrer 
is apparent upon the face of the pleading attacked. Construction Co. v. 
Electrical Workers Union, 481. 

Where, in an action to enjoin alleged idinwhil picketing pursuant to a 
conspiracy to force plaintiff to violate the State Right to Work Statute, GS. 
95-78 through 95-84, demurrer on the ground that the action was within the 
exclusive jurisdiction of the National Labor Relations Board and the Federal 
Courts, is properly overruled when it is not alleged in the complaint, expressly 
or inferentially, that plaintiff was or is engaged in a business affecting inter- 
state or foreign commerce, and the allegation of additional facts in the 
demurrer relative to this point is bad as a speaking demurrer. Jbdid. 


§ 19a. Demurrer to Jurisdiction. 

On demurrer to the jurisdiction of the court and motion to dismiss for 
want of valid service on defendant, there is no statute which requires the 
judge to find the facts. Construction Co, v. Electrical Workers Union, 481. 


§ 19b. Demurrer for Misjoinder of Parties and Causes of Action. 


Plaintiffs, heirs at law, instituted action against defendants for an ac- 
counting of rents and profits of lands in which both plaintiffs and defendants 
were tenants in common; against defendants as executors of the estate of 
plaintiffs’ grandfather for accounting and settlement of that estate; and 
against one defendant as executor of the estate of plaintiffs’ grandmother, 
without the joinder of the other executor of that estate, for an accounting of 
the estate of plaintiffs’ grandmother. Held: Demurrer for misjoinder of 
parties and causes should have been allowed and the action dismissed. Davis 
v. Davis, 307. 


Where additional parties, joined for contribution under G.S. 1-240, file 
answer, they are precluded from thereafter demurring ore tenus for mis- 
joinder of parties and causes, but plaintiffs, seeking no relief against such 
additional defendants, are not precluded thereby from demurring ore tenus 
on such ground. McBryde v. Lumber Co., 415. 


§ 19c. Demurrer for Failure of Complaint to State Cause of Action. 


Where in stating a single cause of action the complaint alleges two repug- 
nant statements of fact, the repugnant allegations destroy and neutralize 
each other, and where, with the repugnant allegations thus eliminated, the 
remaining averments are insufficient to state a cause of action, demurrer 
will lie. Lewis v. Lee, 68. 


The rule requiring a liberal construction of a pleading cannot warrant the 
construction into a pleading of an essential allegation which it does not 
contain. Calloway v. Wyatt, 129. 


Demurrer for failure of the complaint to state a cause of action should be 
overruled if any portion of the pleading is good and states a cause of action, 
since a pleading must be fatally defective before it will be rejected. Buchan- 
an v. Smawley, 592. 


In action for trespass against individual complaint held not demurrable on 


ground that it disclosed that title to property had passed to Highway Com- 
mission. Ibid. 
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§ 24. Variance. 

Where defendant sets up a counterclaim based upon plaintiff’s refusal, in 
violation of contractual obligations, to accept lumber cut by defendant, with- 
out specifying lumber cut from any particular tract, but defendant’s evidence 
in support of the counterclaim is explicit that the counterclaim was based 
upon plaintiff's refusal to accept lumber from a specified tract, defendant may 
not complain that plaintiff’s evidence, under a general denial of the counter- 
claim in the reply, related to plaintiff’s refusal to accept, for failure to meet 
specifications, lumber cut from other tracts, and defendant’s contention that 
he was taken by surprise by the evidence of unacceptability of lumber cut 
from other tracts, is untenable, the scope of the inquiry not being so limited 
either by defendant’s counterclaim or plaintiff’s reply thereto. Builders 
Supply v. Dixon, 136. 


§ 28. Motion for Judgment on the Pleadings. 

Where petitioner is allowed to file an amended petition by leave of court, 
respondent’s motion for judgment on the pleadings relates to the amended, 
and not the original, petition, and when the amended petition is sufficient, 
exception to the overruling of motion for judgment on the pleadings is 
without merit. Duncan v. Renfrow, 197. 

Motion for judgment on the pleadings cannot be allowed if the pleadings 
raise issues of fact for the determination of the jury and not merely issues 
of law. Waggoner v. Waggoner, 210. 

A judgment on the pleadings is proper only if the answer admits each 
essential element of plaintiff's cause of action. Jyer v. Leggett, 638. 


§ 31. Motions to Strike. 

Plaintiffs brought this action for damages resulting to their building when 
defendant’s automobile collided with it. Defendant set up in the answer the 
defense that the collision with the building was due to an unavoidable 
accident and was not due to any fault of defendant, and further that plaintiff’s 
insurer had paid the full amount of the damages. Held: The defenses were 
improperly stricken on plaintiffs’ motion. Smith v. Pate, 63. 


PRINCIPAL AND AGENT 


8 7a. Liability of Principal to Third Persons. 

Evidence tending to show that the owners of a lot, husband and wife, 
authorized their contractor to purchase materials for building a house thereon, 
that the contractor purchased such materials from plaintiffs and that plain- 
tiffs billed the contractor therefor, and that when the material furnisher 
demanded payment from the owners, the husband promised to provide the 
contractor money to pay the materialman or to pay the materialman himself, 
és held sufficient to show liability of the owners to the materialman under the 
principle of agency. Love v. Snellings, 674. 


PROCESS 


8 6. Service by Publication and Attachment. 
Court may extend the time for service of summons by publication beyond 
thirty-one days after issuance of order of attachment. Thrush v. Thrush, 114. 
Affidavit that after due diligence personal service cannot be had on 
defendant within the State is requisite and jurisdictional to service outside 
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the State, G.S. 1-98.4(a) (3), and where the record on appeal does not disclose 
such affidavit, service must be held ineffectual. Temple v. Temple, 334. 


§ 714. Service on Unincorporated Associations. 


On the hearing of motion of defendant labor union to dismiss the action 
against it on ground of want of valid service, evidence disclosing that defen- 
dant was doing business in this State by performing the acts for which it 
was formed, that it had appointed no process agent, and that service was 
had on defendant by service on the Secretary of State, supports adjudication 
that service was valid, G.S. 1-97(6), the burden being upon defendant, if it 
contended that the Secretary of State had not forwarded a copy of the process 
to defendant, to show such failure. Construction Co. v. Electrical Workers 
Union, 481. 


Service of process on a defendant labor union by service on its business 
agent in charge of its affairs, who collected and disbursed money for it, is 
calculated to give the union full notice. Jbdid. 


PUBLIC OFFICERS 


§ 7a. Performance of Public Duties in General. 


There is a presumption that a public official discharged his duties in good 
faith and exercised his powers in accord with the spirit and purpose of the 
law. Construction Co. v. Electrical Workers Union., 481. 


RAILROADS 


§ 4. Accidents at Grade Crossings. 


In approaching a grade crossing both the trainmen and travelers upon the 
highway are under reciprocal duty to keep a proper lookout and exercise that 
degree of care which a reasonably prudent person would exercise under the 
circumstances to avoid an accident. Irby v. R. R., 384. 


While a railroad company is under duty to give timely warning of the 
approaching of its train to a public crossing, its failure to do so does not 
relieve a traveler of the duty to exercise due care for his own safety, which 
includes the duty not only to look and listen before entering upon the track, 
but also to look and listen at a place where and a time when his precaution 
will be effective. Jbid. 


In order to recover on the doctrine of last clear chance, plaintiff has the 
burden of showing that at the time he was struck by defendant’s train he 
was in an apparently helpless condition on the track, that the engineer saw 
or by the exercise of ordinary care should have seen him and appreciated his 
danger and helpless condition in time to have stopped the train before 
striking plaintiff, and that the engineer failed to exercise such care, which 
proximately resulted in the injury. Ibid. 


The doctrine of last clear chance does not apply if at the time plaintiff is in 
apparent possession of his strength and faculties, and the engineer has no in- 
formation to the contrary, since under such circumstances the engineer is 
not required to stop the train or even slacken its speed for the reason that he 
may assume even up until the very moment of impact that the plaintiff will 
use his faculties for his own protection and leave the track in time to avoid 
injury. Ibid. 

In this action by a motorist to recover for damages to his car and injury 
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to his person received in a crossing accident, the evidence is held to require 
nonsuit on the ground of contributory negligence and not to warrant the 
submission of the issue of last clear chance to the jury. Ibid. 


RAPE 


§ 4. Sufficiency of Evidence and Nonsuit in Prosecutions for Rape. 


The evidence in this case, considered in the light most favorable to the 
State, is held sufficient to be submitted to the jury on the question of defen- 
dant’s guilt of the crime of rape, defendant’s contradictory evidence of the 
consent of prosecutrix being disregarded on motion to nonsuit. 8S. v. Green, 


717. 


§ 24. Assault with Intent to Commit Rape. 

There is no such offense as an attempt to commit rape, but the offense is an 
assault with intent to commit rape, and therefore the solicitor’s statement 
that he would ask for a verdict of guilty of rape with recommendation of life 
imprisonment or of guilty of an attempt to commit rape cannot have the 
effect of limiting the court’s duty to submit to the jury the question of 
defendant’s guilt of less degrees of the crime of rape supported by the 
evidence. S. v. Green, 717. 


§ 25. Assault with Intent to Commit Rape—Prosecution and Punish- 
ment. 

In a prosecution for assault on a female with intent to commit rape, 
reference in the court’s instruction to the sixteen year old prosecutrix as a 
“child” could create no more prejudice against defendant than her appearance 
on the stand and her testimony as to her age. S. v. Robbins, 332. 

The charge of the court on the question of defendant’s guilt of assault with 
intent to commit rape held without error. S. v. Green, 717. 


§ 27. Submission of Question of Defendant's Guilt of Less Degrees of the 
Crime. 

Where the evidence, in a prosecution under an indictment charging the 
felony of rape, is sufficient to support the charge, but is conflicting as to 
prosecutrix’ consent and also in other respects, it is incumbent on the court 
to submit also the question of defendant’s guilt of assault with intent to 
commit rape, or guilt of assault upon a female, or of not guilty, it being the 
mandatory duty of the court to submit to the jury the less degrees of the 
offense which are supported by the evidence. S. uv. Green, 717. 


RECEIVING STOLEN GOODS 


8 8. Indictment. 

A charge of larceny of goods of the value of $3,000 and a charge of receiving 
the stolen property with knowledge that it had been stolen, may be joined as 
separate counts in a single bill, each being a felony. S. v. Meshaw, 205. 


§ 8. Verdict and Judgment. 

In a prosecution upon an indictment charging in one count larceny and 
in another count receiving the stolen goods, a verdict of guilty as charged 
is equivalent to a verdict of guilty as to each count, and is not merely in- 
consistent, but contradictory, since a defendant may be guilty of larceny or 
of receiving, but not both. 8S. v. Meshaw, 205. 


808 ANALYTICAL INDEX [246 


REFERENCE 


§ 8. Report of Referee. 

The fact that the referee in an action to determine title to land, in addition 
to entering findings of fact, conclusions of law and his decision, also in- 
corporates in his report an analysis of the statement of contentions of the 
parties, a summary of the evidence relating to each contention, and his view 
of the law, held not prejudicial. McCormick v. Smith, 425. 


RELIGIOUS SOCIETIES 


§ 2. Property and Government. 

Where evidence discloses that church was member of conference and 
bound by its Book of Discipline, instruction as to right to control property 
based on congregational organization, is error. Church Conference v. Lock- 
tear, 349. 

Where trustees holding title to property for the benefit of a particular 
church convey the property to the conference of the church, ordinarily the 
conference must hold such title for the use and benefit of the church and 
not the conference. Ibid. 


RIOT 


§ 2. Prosecutions. 

Evidence that a riot took place when a multitude gathered to prevent police 
officers from arresting one of defendants and that each of defendants were 
involved in the riot, held sufficient. S. v. Wynne, 686. 

Where the law requires the participation of more than one person in order 
to make their acts criminal, the required number must be found among those 
described in the bill, and therefore where the indictment charges named 
persons with participation in a riot without enlarging the number by adding 
the words “and others,” an instruction that each defendant would be guilty 
if the jury found beyond a reasonable doubt that he together with two or 
more other persons participated in the offense, must be held for error as 
permitting the jury to go outside the indictment to find the required number. 
Ibid. 


ROBBERY 


§ 8. Prosecution and Panishment. 

Where defendant is charged with armed robbery, an instruction to the 
effect that defendant would be guilty as charged if the jury should find that 
he took property from the person of the prosecuting witness by violence or 
intimidation, must be held for prejudicial error in failing to instruct the 
jury as to the elements of armed robbery as distinguished from robbery at 
common law. S. v. Rogers, 611. 


SEARCHES AND SEIZURES 


8 1. Necessity for Search Warrant and Extent of Authority Thereunder. 

Immunity from unreasonable search is a personal right which may be 
waived, and only the person whose rights are infringed may raise the question 
of the validity of the search, but even though a person owning a house and 
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renting a room therein may not object to the search of the rented room, the 
person renting the room may do so. 8. v, Miils, 237. 


The evidence disclosed that defendant rented a small store building in which 
was found a bed, towels, sheets, etc., and that he also rented a back room in 
an adjacent house in which was found a bed with no cover on the mattress. 
Held: Evidence tending to show that others than defendant slept in the 
rented room, without excluding the possibility that defendant slept there, 
does not authorize the search of the rented room under a warrant for the 
search of the store building, since it is not within the curtilage of the store 
building. Ibid. 


Where it appears that defendant not only consented to but invited a search 
of his car without a warrant, he may not complain of the introduction in 
evidence of nontaxpaid whisky found therein, and his motion to suppress the 
evidence and motion for nonsuit on the ground that all the evidence was 
obtained in the course of the illegal search, are properly denied. 8S. v. Miller, 
608. 


§ 2. Requisites and Validity of Warrant. 


Where the affidavit upon which a search warrant is issued describes de- 
fendant’s premises with sufficient definiteness to identify it, and such de- 
scription is made a part of the search warrant by proper reference, objection 
to the search warrant on the ground that it did not describe the premises 
with sufficient definiteness, is untenable. 8S. v. Mills, 237. 


A search warrant is a mandate giving authority for the search of the 
premises therein described and at the same time limits the scope of the 
mandate to such premises. Therefore, a warrant for the search of defend- 
ant’s dwelling at a certain locality, together with barn and outhouses, etc., 
does not authorize the officer to go into the home of another party, located 
on the adjoining lot, and search a room there rented by the defendant. Ibid. 


8 3. Waiver of Search Warrant. 


Where an officer reads the search warrant to the owner of the premises 
therein designated, the mere fact that the defendant is present and stands 
by as the owner states to the officer that she had rented the back room to the 
defendant and that the officer could search all of the house except this room, 
is not a waiver of the right of defendant against the unlawful search of this 
room made by the officer of the room rented by defendant. S. v. Mills, 237. 


§ 4. Service of Warrant. 


Evidence tending to show that the officer read the search warrant to the 
defendant as soon as he could do so in the light of defendant’s conduct, and 
thereafter proceeded to examine the premises, fails to disclose illegal search. 
S. v. Williams, 614. 


STATE 


§ 3b. Tort Claims Act-—Negligence of State Employee. 

In this proceeding under the Tort Claims Act the evidence is held sufficient 
to support a finding that the accident in question resulted from the negligence 
of the driver of a school bus in hitting a vehicle traveling in the opposite 
direction while a portion of the school bus was on its left of the center line 
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of the highway, and the Industrial Commission’s findings of negligence and 
proximate cause are conclusive. Mica Co. v. Board of Education, 714. 


§ Se. Appeals in Proceedings under Tort Claims Act. 


The findings of fact of the Industrial Commission in a proceeding under the 
Tort Claims Act are conclusive on appeal if supported by any competent evi- 
dence, even though there is evidence that would support a finding to the 
contrary. Mica Co. v. Board of Education, 714. 


STATUTES 


§ 2. Constitutional Proscription Against Passage of Special or Local Acts. 


Chapter 82, Sessions Laws of 1945, authorizing certain police officers of a 
particular municipality to issue warrants, does not relate to the establish- 
ment of courts inferior to the Superior Court or to the appointment of justices 
of the peace, and therefore does not violate the provisions of Article II, 
Section 29, of the Constitution of North Carolina. 8S. v. St. Clair, 183. 


§ 5a. General Rules of Construction. 


The intent and spirit of an act controls in its construction, and when the 
meaning of a statute is in doubt, reference may be had to the title and context 
as legislative declarations of its purpose. Porter v. Gordon Co., 398. 


§ 16. Amendment of Statute which has been Repealed. 


An act purporting to amend a section of an act is a nullity when the section 
sought to be amended has been expressly repealed by an intervening statute. 
8S. v. Blackwell, 642. 


TAXATION 


8 la. Uniform Rule and Discrimination. 


The fact that the construction of a water and sewer system by a county may 
not benefit some sections of the county or all of its inhabitants equally does 
not render the tax levied to pay the bonds issued for such purpose unconstitu- 
tional as a deprivation of property without due process of law or as a denial 
of the equal application of law, since the requirement of uniformity and 
equality of burden in taxation relates to the imposition of a tax and not to 
the distribution of the proceeds. Constitution of North Carolina, Art. I, secs. 5 
and 17; Fourteenth Amendment to the Constitution of the United States. 
Ramsey v. Comrs. of Cleveland, 647. 


§ 4. Necessary Expense and Necessity for Vote. 


No county or municipal corporation may levy a tax except for a necessary 
expense without the approval of its qualified voters. Constitution of North 
Carolina, Art. VII, sec. 7. Ramsey v. Comrs, of Cleveland, 647. 


The construction by a county of water and sewer systems is a necessary 
expense. Ibid. 
§ 5. Public Purpose. 


A county may levy taxes for public purposes only. Constitution of North 
Carolina, Art. V, sec. 3. Ramsey v. Comrs. of Cleveland, 647. 


The construction of water and sewer systems by a county is for a public 
purpose. Jbid. 
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§ 38a. Remedies of Taxpayer—Enjoining Issuance of Bonds. 


A municipal ordinance for the issuance of funding or refunding bonds need 
not specify that a tax sufficient to pay the principal and interest shail be 
annually levied and collected, and in an action to enjoin the issuance of bonds, 
the failure of the complaint to allege that the proposed bonds were not fund- 
ing or refunding bonds does not disclose invalidity. Garner v. Newport, 449. 


§ 40. Tax Foreclosure. 


In a tax foreclosure suit under C.S. 8087 as rewritten in Section 4, Chapter 
221, Public Laws of 1927, the order of publication of notice of summons and 
the notice pursuant to such order must contain a description of the land 
which is in fact and in law sufficient to identify the land in itself or by 
reference to something extrinsic to which the notice refers, and in the absence 
of such sufficient description, the foreclosure proceeding is fatally defective. 
Kelly v. Kelly, 174. 


TENANTS IN COMMON 


8 4. Mutual Rights and Liabilities—Rents and Profits. 


Tenants in common may not maintain a joint action against their co- 
tenants for an accounting of rents and profits. Davis v. Davis, 307. 


TORTS 


§ 6. Right to Joinder of Parties as Joint Tort-Feasors. 


G.S. 1-240 creates as to parties jointly and severally liable a new right, so 
that when one joint tortfeasor is sued alone he may join other joint tort- 
feasors for contribution under the statute without permission from the 
original plaintiff. Norris v. Johnson, 179. 


Where one joint tortfeasor has others joined for contribution, he is, as to 
the new defendants, a plaintiff and must establish his right of action, and 
such additional defendants may assert any appropriate defense to the cross 
action without regard to relevancy to the claim of plaintiff. Jbid. 


Where the original defendant has another joined as additional defendant 
for contribution on the ground of their concurring negligence in producing 
plaintiff’s injury, the additional defendant may file a counterclaim against the 
original defendant for damages to the additional defendant’s property allegedly 
resulting from the negligence of the original defendant, and such counter- 
claim is improperly stricken upon motion of the original defendant. Jdid. 


An additional party joined under G.S. 1-240 on the cross action of the 
original defendant for contribution is not entitled to nonsuit at the close of 
plaintiff's evidence, the sufficiency of the evidence on the cross action being 
determinable only after the original defendant has introduced his evidence 
in support thereof. . Ibid, 


In order for a defendant in a tort action to have a third party joined for 
contribution under G.S. 1-240, it is necessary that plaintiff, had he desired 
to do so, could have joined such additional party. Johnson v. Catlett, 341. 

The personal representative of a deceased employee sued the third person 
tort-feasor in an action instituted in this State. Such defendant had the em- 
ployer and a fellow employee of the deceased employee joined for contribution. 
The additional defendants filed written motions and answers to the cross- 
action alleging that the deceased was employed in another State, that the 
injury came within the purview of the Compensation Act of such State, and 
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that award had been entered therein adjudicating the liabilities of the 
additional defendants for the death. Held: Since an employee cannot sue a 
fellow employee for injuries cognizable under the Compensation Act of the 
Sister State, plaintiff could not have maintained the action against either of 
the additional defendants at the time the action was instituted, and motions of 
the additional defendants to strike the cross-action was properly allowed. Ibid. 


Where the grantee in a timber deed cuts trees within the boundaries 
pointed out by the grantors, and is thereafter sued for trespass by the owners 
of the adjacent lands upon allegations that some of the trees so cut stood 
upon lands owned by them, such grantee is entitled to join his grantors for 
contribution under the statute, G. S. 1-240, since both grantee and grantors 
are liable as joint tort-feasors and the owners of the adjacent lands could 
have joined them as parties defendant in the first instance. McBryde v. 
Lumber Co., 415. 


Drivers of separate cars may be held liable as joint tort-feasors only if their 
separate acts of negligence concur in producing a single and indivisible injury, 
and plaintiff’s evidence must be sufficient to warrant the inference that the 
negligence of the second driver caused or contributed to his injuries in order 
to hold the second driver as a joint tort-feasor. Riddle v. Artis, 629. 


TRESPASS 


§ 1a. Acts Constituting Trespass. 


A right of action for trespass is based on wrongful or tortious conduct; 
therefore, when the invasion of the property of another is the result of an 
unavoidable automobile accident, there can be no recovery. Smith v. Pate, 68. 


§ 1%. Parties Liable. 


Where the grantors in a timber deed go upon the land, point out the 
boundary and mark trees as being within their boundary, both the grantors 
and the grantee who actually cuts the timber within the boundary designated 
are liable to the owner of the adjacent land for trespass as joint tort-feasors 
if any of the trees so cut stood on land belonging to the adjacent owner. Me- 
Bryde v. Lumber Co., 4165. 


§ 9. Nature and Elements of Criminal Trespass. 

While redress for unauthorized entry on lands of another was by civil 
action at common law, forcible trespass, G.S, 14-126, and trespass after being 
forbidden to enter, G. S. 14-134, are made crimes by the statutes, but in any 
criminal prosecution possession is an essential element of the offense, and it 
is required that the warrant or bill of indictment allege the rightful owner 
or possessor, and that proof correspond with the charge. S. v. Cooke, 518. 


§ 10. Prosecutions for Criminal Trespass. 


Warrent for trespass after being forbidden to enter may not be amended 
to change name of person having possession. S. v. Cooke, 518. 


TRIAL 


§ 5%. Stipulations and Pre-Trial Agreements. 


A stipulation entered into by counsel for plaintiffs and defendants during 
the progress of the trial is conclusive and puts to an end any contention to 
the contrary. Church Conference v. Locklear, 349. 
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8 17%. Reopening Case for Additional Evidence. 

The court has discretionary power to reopen a case and admit additional 
evidence, and where it is apparent that defendant’s request for instructions 
was based upon testimony as to entries on ledger sheets relating not only 
to matters during the period in controversy but also, through inadvertence, 
to matters prior thereto, the action of the court in reopening the evidence 
and permitting the introduction of the ledger sheets limited to those entries 
relating to the period in controversy, will not be held for error. Builders 
Supply v. Dicon, 136. 


§ 19. Province of Court and Jury in Regard to Evidence. 
Whether the evidence is sufficient to be submitted to the jury is a question 
of law for the court. Worley v, Motor Co., 677. 


§ 21. Office and Effect of Motion to Nonsuit. 
A demurrer to the complaint and a demurrer to the evidence are different 
fin purpose and effect. Riddle v. Artis, 629. 


§ 22a. Nonsuit—Consideration of Evidence. 

On motion to nonsuit, the evidence must be taken in the light most favorapie 
to plaintiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence and every reasonable inference to be drawn therefrom. 
Mfg. Co. v. Gable, 1; Kirkman v. Baucom, 510. 

Upon motion to nonsuit, plaintiff is entitled to have his evidence considered 
in the light most favorable to him, and he is entitled to the benefit of every 
reasonable intendment upon the evidence and every reasonable inference to 
be drawn therefrom. Bridges v. Graham, 371; Morgan v. Bell Bakeries, Inc., 
429; Dean v. Ins. Co., 704. 

In passing upon the sufficiency of the defendant’s evidence upon his counter- 
claim, evidence favorable to plaintiff must be disregarded. Ashley v. Jones, 
442. 


§ 22b. Consideration of Defendant's Evidence on Motion to Nonsuit. 


Evidence offered by defendants which contradicts that offered by plaintiffs 
or which tends to establish a different state of facts, must be ignored. Kirk- 
man v. Baucom, 510; Worley v. Motor Co., 677. 

On motion to nonsuit, defendant’s evidencé may be considered only in so 
far as it is not inconsistent with, but tends to clarify or explain, plaintiff's 
evidence, and defendant’s evidence which tends to establish another and 
different state of facts or which tends to contradict or impeach plaintiff's 
evidence is not to be considered. Keener v. Beal, 247; Bell v. Maxwell, 257; 
Bridges v. Graham, 371. 

On motion to nonsuit, plaintiff’s evidence must be considered in the light 
most favorable to him, and defendant’s evidence which tends to establish 
another or different state of facts or which tends to impeach or contradict 
plaintiff’s evidence must be disregarded. Glenn v. Raleigh, 469. 

On motion to nonsuit, defendant’s evidence which is not at variance with 
plaintiff’s evidence but which tends to explain and clarify it, may be con- 
sidered. Robbins v. Crawford, 622. 


§ 22c. Contradictions and Discrepancies in Plaintiff's Evidence. 
Discrepancies and contradictions, even in plaintiff’s evidence, do not justify 
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nonsuit. Bridges v. Graham, 371; Kirkman v. Baucom, 510; Worley v. Motor 
Co., 677; Dean v. Ins. Co., 704. 


§ 28a. Sufficiency of Evidence to Overrule Nonsuit in General. 


If the evidence be so slight as not reasonably to warrant the inference of 
the fact in issue or furnish more than a basis for speculation and conjecture, 
it is insufficient to be submitted to the jury. Lane v. Bryan, 108. 


Where the determinative facts are in dispute and different conclusions may 
be reasonably reached from the testimony, nonsuit may not be entered. Ash- 
ley v. Jones, 442. 


§ 28e. Sufficiency of Circumstantial Evidence to Overrule Nonsuit. 


In order to be sufficient, circumstantial evidence must tend to establish the 
fact in issue as an inference based on facts established by clear and direct 
proof, since an inference may not be based on an inference. Lane v. Bryan, 
108. 


8 28f. Nonsuit for Variance. 


The evidence cannot be submitted to the jury on a theory of liability not 
supported by allegations, since proof without allegation is as ineffective as 
allegation without proof. Calloway v. Wyatt, 129. 


§ 25. Voluntary Nonsuit. 


If the evidence upon defendant’s counterclaim is sufficient to take the issue 
on the cross action to the jury, plaintiff may not take a voluntary nonsuit 
to escape the counterclaim. Ashley v. Jones, 442. 


In the wife’s action for absolute divorce, the petition of the husband de- 
manding custody of the child of the marriage injects demand for affirmative 
relief of a substantial nature, and it is error for the clerk thereafter to permit 
the wife to take a voluntary nonsuit, and thus divest the court of jurisdiction, 
while the issue of custody is in fierit. Cox v. Cox, 528. 


§ 29. Peremptory Instructions and Directed Verdict. 


If all the evidence upon the trial tends to support plaintiff’s right to relief, 
Plaintiffs are entitled to a peremptory instruction in their favor. Church 
Conference v. Locklear, 349. 


§ 31b. Instructions—Statement of Evidence and Application of Law 
Thereto. 


Where the charge presents all substantive phases of the law arising upon 
the evidence, a party desiring instructions upon a subordinate feature must 
aptly tender a request thererfor. Freight Lines v. Burlington Mills, 143. 


Where the trial court states the contentions of the parties, but inadvertently 
fails to explain and declare the law arising on the evidence, assignment of 
error to the charge must be sustained. Keith v. Lee, 188. 


A charge is sufficient if, when read contextually, the law of the case is 
presented to the jury in such manner as to leave no reasonable cause to 
believe the jury was misled or misinformed. In re Will of Crawford, 322. 


It is the duty of the trial court to declare and explain the law arising on 
the evidence as to all substantial features of the case, G.S. 1-180, and a mere 
declaration of the law in general terms and a statement of the contentions 
of the parties is insufficient. Glenn v. Raleigh, 469. 
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§ 81c. Instructions—Conformity with Pleadings and Evidence. 

It is error for the trial court to charge the jury as to matter not presented 
by allegation, supported by evidence and embraced in the issues. Worley v. 
Motor Co., 677. 


8 Sie. Expression of Opinion by Court on Evidence in Charge. 


The trial court properly refrains from commenting on the probative value, 
weight or effect of negative testimony. Kirkman v. Baucom, 510. 


§ 81g. Charge on Credibility of Witnesses. 

Appellant’s assignment of error to the charge as to the credibility of wit- 
nesses overruled on authority of Styers v. Bottling Co., 289 N. C. 504. Build- 
ers Supply v. Dixon, 136. 


§ 832. Request for Instructions. 

Where the court gives equal stress to the evidence and contentions of the 
parties, a party desiring correction, amplification or additional instructions 
should aptly tender request therefor, and failure to do so waives the right 
to object. In re Will of Crawford, 322. 


§ 86. Form and Sufficiency of Issues. 

Exception to the issues will not be sustained when the issues submitted 
are sufficient to present to the jury all determinative facts in dispute and to 
enable the parties to present every phase of the controversy. Bank v. Bloom- 
field, 492. 


§ 41. Polling the Jury. 

The sole purpose of polling the jury is to ascertain whether the verdict as 
rendered is the verdict of each juror, and whether he then assents thereto, 
and the court properly refuses to permit questioning having for its purpose 
the impeachment of the jurors or their verdict. Highway Com. v. Privett, 
501. 


§ 48. New Trial for Misconduct of or Affecting Jury. 


Defendant moved for a mistrial on the ground that during the trial an 
officer had talked to two of the jurors in regard to the case. The trial judge 
interrogated the jurors, and upon their statements that they recalled talking 
to the officer, but that they had no recollection of anything he had said about 
the case in such conversation, concluded that neither party had been prej- 
udiced, and denied the motion in his discretion. Held: The record does not 
disclose facts requiring an order of mistrial as a matter of law, or show abuse 
of discretion by the trial judge in the discretionary denial of the motion. 
Keener v. Beal, 247. 


§ 481g. Power of Court to Set Aside Verdict in General. 


After verdict the trial judge may not dismiss an action as in case of non- 
suit for insufficiency of the evidence. Temple v. Temple, 334. 


The trial judge may dismiss an action after verdict only on the ground of 
want of jurisdiction or failure of the complaint to state a cause of action. 
Ibid. 


§ 52. Setting Aside Verdict by Court Ex Mero Mota. 
The trial court has the discretionary power to discharge a juror and order 
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@ mistrial when necessary to attain the ends of justice. Keener v. Beal, 247. 


The action of the trial court in setting aside the verdict in its discretion 
upon its opinion that equity and justice so required is not subject to review 
on appeal in the absence of abuse of discretion. Walston v. Greene, 617. 


§ S54. Trial by Court-—Hearings, Evidence and Exceptions. 


In order to preserve for review on appeal an adverse ruling on a motion for 
judgment of nonsuit made in the course of a trial by the court under G:S. 1- 
184, it is necessary that appellant except to the findings of fact in apt time on 
the ground that such findings are not supported by the evidence. Goldsboro 
v.R.R., 101. 


8 55. Trial by Court-——Findings and Judgment. 


In a trial by the court under G.S. 1-184, the court is required to find the 
facts on all the issues of fact joined on the pleadings, declare the conclusions 
of law arising on the facts found, and enter judgment accordingly, G.S. 1-185, 
but where judgment of nonsuit is allowed, such judgment is in effect a holding 
that all the evidence, taken in the light most favorable to plaintiffs, is insuffi- 
cient to support a favorable finding for plaintiffs on any issue raised by the 
pleadings, and is in itself sufficient. Goldsboro v. R. R., 101. 


TRUSTS 


$ Sa. Written Trusts in General. 


In order to create a valid trust, the instrument must employ sufficient 
words to raise it and specify a definite subject and ascertained object. Finch 
v. Honeycutt, 91. 


The conveyance by a married woman of her property to a trustee without any 
findings of fact or conclusions of law by the notary taking her acknowledgment 
that the instrument was not unreasonable or injurious to her as required by 
G.S. 52-12, renders void any estate or trust attempted to be set up in favor of 
the husband. Pilkington v. West, 576. 


8 3b. Active and Passive Trusts and Merger. 


The Statute of Uses merges the legal and equitable title in the beneficiary 
of a passive trust, but this rule does not apply to active trusts, and under an 
active trust legal title vests and remains in the trustee for the purpose of the 
trust. Finch v. Honeycutt, 91. 


Where there is any control to be exercised by the trustee or any duty to be 
performed by him in relation to the trust property or in regard to the benefi- 
ciaries, the trust is an active trust, and the legal and equitable titles do not 
merge in the beneficiaries. Ibid. 


A trust is active only when there is some duty or responsibility resting on 
the trustee. Pilkington v. West, 575. 


Where a married woman conveys her separate property to a trustee for 
the benefit of herself during her life with provision that upon her death the 
trustee should convey the property to her heirs, and in the event of his failure 
to do so that the property should revert to her heirs, and it is apparent from 
the instrument that the word “heirs” was used in its technical sense and it is 
admitted that the possibility of issue of trustor is extinct, the trust is a 
passive trust executed by the Statute of Uses, since under Art. X, section 6, 
of the State Constitution the continuance of the trust is not necessary to 
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preclude the husband of any interest in the property, nor is a continuance of 
the trust necessary to protect the wife against his importunities. Ibid. 


§ Se. Spendthrift Trusts. 

While spendthrift trusts may be created when they conform to G.S. 41-9, a 
person cannot remove his property from liability for his debts or restrict his 
right of alienation by a conveyance of his own property to a trustee for his 
sole use and benefit. Pilkington v. West, 575. 


§ 28. Termination under Terms of the Instrument. 


The duration of a trust depends largely on the intention of the trustor as 
gathered from a proper construction of the instrument and the nature and 
purposes of the trust. Trust Co. v. Taliaferro, 121. 

Even after the termination of a trust in accordance with the terms of the 
instrument, the fiduciary relationship continues between the trustee and 
the beneficiaries until the beneficiaries have received their share of the 
corpus of the trust. Jbid. 


Trust for use of married woman held to terminate upon the dissolution of 
the marriage by divorce, notwithstanding that she later remarried. Ibid. 


UTILITIES COMMISSION 


§ 5. Appeal and Review of Orders. 

The determination by the Utilities Commission of an application for a 
certificate of public convenience and necessity is presumed valid and will not 
be disturbed unless it is made to appear that it is clearly unreasonable and 
unjust. In re Department of Archives, 392. 


VENUE 


§ la. Residence of Parties. 

Where, in an action for personal injuries, the evidence supports the 
court’s finding that at the time the action was instituted and summons issued 
and served on defendant, defendant was a resident of the county, defendant’s 
motion to remove as a matter of right is properly denied. Brendle v. Stafford, 
218. 


§ 4b. Change of Venue for Convenience of Parties and Witnesses. 


A motion to remove for the convenience of parties and witnesses is addressed 
to the discretion of the court. Brendle v. Stafford, 218. 


WAIVER 


§ 2. Acts Constituting Waiver. 


Where a party is faced with the inconsistent choices of declaring a con- 
tract terminated by reason of breach or of accepting continuing benefits 
under the contract, his election, with full knowledge of all the facts, to 
accept the continuing benefits waives his right to declare the contract 
terminated for such prior breach. Realty Co. v. Spiegel, 458. 


WILLS 


§ 8. Holographic Wills—Handwriting of Testator. 


A beneficiary under a holograph will is not disqualified to testify as to the 
handwriting of testatrix. In re Will of Crawford, 322. 
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§ 12. Revocation by Testator. 

Evidence of the preparation of a later dispositive instrument, without 
evidence that it was ever executed according to the formalities necessary to 
make it a valid will and without evidence that it contained any words of 
revocation or provisions contrary to a prior will, duly executed, is insufficient 
evidence of revocation of the will to justify the submission of the question of 
revocation to the jury. In re Will of Crawford, 322. 


§8 24. Caveat—Snufficiency of Evidence and Nonsuit. 


Testimony of two witnesses to the formal execution of a paper writing and 
that they, in the presence of testatrix and at her request, signed as subscrib- 
ing witnesses, and testimony of three witnesses that the paper writing was 
entirely in the handwriting of deceased, with testimony that it was delivered 
to a named person for safekeeping as the will of testatrix, is sufficient to 
sustain the instrument both as an attested and as a holograph will. In re 
Will of Crawford, 322. 


§ 235. Instructions in Caveat Proceedings. 


An instruction in a caveat proceeding that a caveat is a caution entered in 
the court of probate to stop probate from being granted without the know- 
ledge of the parties in interest, held not prejudicial. In re Will of Crawford, 
322. 


§ 81. General Rules of Construction. 


If words are used in one part of the will in a certain sense, the same 
meaning must be given them in another part of the will, unless a contrary 
intent appears, certainly when an identical word is used repeatedly in a 
single sentence. Anders v. Anderson, 53. 


The use of a dispositive phrase does not preclude a testator from limiting 
it by subsequent language, since the whole of the pertinent provision must 
be construed from its four corners to ascertain the intent of testator, and 
when the dispositive phrase is linked with a subsequent provision by the 
conjunctive “and,” the use of the word “and” in itself shows that something 
is to follow in relation, addition to, or in connection with, the original 
disposition. Jbdid. 


When it is obvious that testatrix was not attempting to use words in their 
technical sense, they must be given their natural, ordinary and popular 
meaning. Ibid. 


In construing a will, the intent of the testator as gathered from the entire 
instrument will be biven effect unless contrary to some rule of law or at 
variance with public policy. Trust Co. v. Taliaferro, 121. 


In construing a will, greater regard is to be given to the dominant purpose 
of the testator as ascertained from the language used, construed as a whole, 
than to the use of any particular words. Ibid; Morris v. Morris, 314. 

In construing a will every word and phrase should be given effect if pos- 
sible by any reasonable construction. Morris v. Morris, 314. 

While recognized rules of construction and canons of interpretation are 
a guide in the construction of a will, each will must be largely construed by 
itself and its words interpreted in accordance with the circumstances and 
contexts of their use. Coffield v. Peele, 661. 


The primary rule in the construction of a will is to ascertain the intent 
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of testator as expressed in the whole instrument. Jbdid. 


Apparently conflicting provisions in a will should be reconciled if possible 
and effect be given to all its words, but where its provisions are inconsistent, 
the primary intent will control that which is secondary. Ibid. 


§ 32. Presumption. 


The presumption that testator did not intend to die intestate will be 
employed as an aid in seeking to ascertain testator’s intent. Finch v. Honey- 
cutt, 91. 

The presumption against partial intestacy is to be applied only as an 
aid in construction and will not prevail where intestacy is effected by the 
plain and unambiguous language of the will. Carter v. Davis, 191. 


§ 83a. Estates and Interests Created in General. 


The rule that a devise in fee will not be defeated or limited by a subsequent 
portion of the will expressing a wish or desire for the disposition of the 
property after the death of the devisee, is applicable only when the devise is 
in fee, unconditionally, and the subsequent clause uses words which are 
merely precatory. Anders v, Anderson, 53. 


Where testatrix uses the word “want” in disposing of realty to her father, 
brother and sister, and the word “want” in regard to her husband having a 
home there as long as he wished to live with her people, and the word 
“want” in stating that after her father’s, brother’s, and sister's deaths, she 
wanted the property to go to her nieces and nephews, all in the same sentence, 
the word “want” must be given the same meaning each time used and is 
imperative rather than precatory. Therefore, the father, brother and sister 
take no more than a life estate, terminable upon the death of the last 
survivor of these three, subject to the exclusive right of the husband to 
occupy the house, at least during the continuance of the life estates. Ibid, 


No particular form of expression is necessary to constitute a legal dispo- 
sition of property by will, but the courts will give effect to the intent of 
testator as gathered from the language used. Finch v. Honeycutt, 91. 


The doctrine of devise or bequest by implication obtains in this jurisdiction, 
but is to be applied only when it cogently appears to be the intention of 
testator as gathererd from the language of the entire instrument, and the 
doctrine cannot be applied merely to avoid intestacy. Ibid. 


Testator’s will stated that his estate was a community estate with his 
wife, and then proceeded to dispose of ‘my half of my & her (wife) estate” 
without thereafter again mentioning the other half of the estate or making 
any provision for his wife. Held: The wife took one-half of the estate, both 
real and personal, as a devise and bequest by implication, this being the 
inescapable conclusion as to testator’s intent as gathered from the language 
of the instrument as a whole. Ibid. 

The purpose of G.S. 31-38 is to change the common law rule requiring words 
of perpetuity for a conveyance in fee so that a devise will be construed to 
carry the fee unless it appears from the will that the testator intended to 
convey an estate of less dignity. Morris v. Morris, 314. 


§ 33d. Estates in Trust. 


The will in question devised and bequeathed property to testator’s children, 
but stated the will of testator that the property be held by named trustees for 
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the benefit of his children, and that the trustees distribute the corpus to them 
on later specified dates, and imposed specified duties on the trustees in the 
event of the mental or moral irresponsibility of any child, and charged them 
to look after the children’s education, moral and religious, as well as their 
material, interests. Held: The will creates a valid, active trust. Finch v. 


Honeycutt, 91. 


Testator died, survived by his wife, son, and daughter. At the time of the 
execution of his will his daughter and her husband had separated, and she 
and her two children were living in his home. The will set up a trust to last 
during the life of his wife and for that period after her death during which 
his daughter should be married. Held: The purpose in continuing the trust 
during the period the daughter should be married was to protect his 
daughter during coverture and referred to her then marriage, and therefore 
upon the termination of that marriage by divorce prior to the death of the 
widow, the trust terminates in accordance with the dominant purpose of 
testator upon the death of the widow, notwithstanding the later remarriage 
of the daughter. Trust Co. v. Taliaferro, 121. 


No particular words are necessary to create a trust if the purpose is 
evident. Morris v. Morris, 314. 


The will in question consisted of one sentence devising all of testator’s 
property to his wife “to provide for” testator’s only child “and herself.” Heid: 
The wife takes an estate in trust for the benefit of the son and herself for 
the purpose of providing for their joint support. Therefore, there is no 
merger of the legal and equitable estate in the wife which would defeat the 
trust even as to herself, and she has no power to sell the realty except as 
authorized by the court upon a showing that the personal estate and rents 
are insufficient to support the son and herself. Jbdid. 


§ 38h. Rule Against Perpetuities. 


Where a will disposes of property to trustees of an active trust for the 
benefit of named persons in esse, with direction to the trustees to distribute 
the corpus of the estate on specified dates, the trust does not violate the rule 
against perpetuities, since the gift to the beneficiaries vests in them im- 
mediately upon the death of the testator although the full enjoyment is 
postponed to the dates specified. Finch v. Honeycutt, 91. 


§ 34b. Designation of Beneficiaries. 


The will in question devised and bequeathed to testator’s seven children, 
naming them, all testator’s real and personal property, and immediately 
thereafter used the words, “to be equally divided among the seven children 
of mine, and their children.” Held: The dispositive clause of the will is to 
testator’s seven named children alone, and the repugnant provision for 
distribution equally among testator’s children and grandchildren must yield 
to the primary intent expressed in the instrument that the property should 
go to the children alone. Coffield v. Peele, 661. 


In the absence of a manifest intention to the contrary, a will is to be 
construed in favor of beneficiaries appearing to be the natural or special 
objects of the testator’s bounty. Jbid. 

Testator’s will provided for the payment of income from designated 
property to his brother ‘and his wife” in equal parts and to the survivor of 
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them for the lifetime of the survivor, with provision for the distribution of 
the corpus upon the death of the survivor. After testator’s death, the wife 
died and the brother remarried. Thereafter the brother died. Held: The gift 
was to the wife of the brother living at th time of the execution of the will 
and testator’s death, and the second wife of the brother took no interest under 
the will. Matheson v. Trust Co., 710. 


§ 88. Residuary Clauses. 


The will devised real property to a named devisee and later provided that 
the rest and residue of testatrix’ personal property should go to named 
legatees. The devisee predeceased testatrix. Held: The residuary clause 
cannot control the disposition of the realty upon the lapse of the devise, 
since the residuary ciause is limited to personalty, and the realty must be 
distributed to testatrix’ heirs at law as in case of intestacy. Carter v. Davis, 
191. 


§ 39. Actions to Consirue Wills. 

Where the judgment of the court in an action to construe a will determines 
the present vesting of all property disposed of by the instrument, questions 
as to the disposition of the property upon the happening of certain contin- 
gencies, which are merely speculative and not considered by the court below, 
will not be considered on appeal. Finch v. Honeycutt, 91. 

Where the determinative matter in dispute is whether the devisees named 
in the will took a fee or only a life estate, a grantee in a fee simple deed 
from one of the devisees named is a necessary party to the action. Edadmond- 
son v. Henderson, 634. 


§ 42. Lapsed Legacies. 


Where devisee dies, the realty cannot be disposed of under residuary clause 
referring solely to personalty. Carter v. Davts, 191. 
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GENERAL STATUTES, SECTIONS OF, CONSTRUED 


1-15; 1-46; 1-52(5). Action for malpractice must be instituted within three 
years of accrual of cause of action. Shearin v. Lloyd, 3638. 


1-36. Title is presumed out of State unless it is a party. Scott v. Lewis, 
298. 


1-47(4). Action for recovery of real estate from mortgagee in possession and 
for accounting held barred. Jordan v. Chappel, 620. 


1-69.1; 1-97(6). Unincorporated labor union performing acts in North Caro- 
lina for which it was organized may be served under the statute. 
Construction Co. v. Hlectrical Workers Union, 481. 


1-82. Residence at time of institution of action determines venue. Brend- 
le v. Stafford, 218. 

1-88. Civil action is commenced by issuance of summons or by filing of 
affidavit that personal service is not intended. Thrush v. Thrush, 
114. 


1-98.4(a) (3). Affidavit that personal service could not be had on defendant 
within the State is jurisdictional to service outside the State. 


1-27; 183. Demurrer to complaint and demurrer to evidence are different in 
purpose and effect. Riddle v. Artis, 629. 


1-127(3); 1-333. Pendency of prior action may be raised by demurrer only 
when such fact appears on face of complaint, otherwise only by 
answer. Buchanan v. Smawley, 592. 


1-127(6). Complaint in action against individual for trespass held not de- 
murrable on ground that facts alleged disclosed as matter of law 
that title to property had passed to Highway Commission. Buch- 
anan v. Smawley, 592. 


1-37; 1-138. Counterclaims in tort arising from contractual relationship may 
be asserted in plaintiff’s action in tort arising upon the same con- 
tract. Burns v. Oil Corporation, 266. 

1-151. Rule requiring liberal construction of pleading does not warrant 
reading into pleading essential allegation it does not contain. Cal- 
loway v. Wyatt, 129. 


1-151. Upon demurrer the complaint must be liberally construed. Lewis 
v. Lee, 68. 
1-180. Failure of court to explain and declare law arising on the evidence 


is error. Keith v. Lee, 188; Gienn v. Raleigh, 469. 

Court is under duty to submit to jury question of defendant’s guilt 
of less degrees of crime supported by evidence. S. v. Green, 717. 
Where two occupants each testify that other was driving, failure of 
the court to charge that jury must determine which was driving in 
order to convict the other, is failure to explain the applicable law. 
S. v. Dutch, 438. 

Court is not required to charge on subordinate features in absence 
of request, 8S. v. Davis, 73. 


1-183. On motion to nonsuit the evidence is to be considered in the light 
most favorable to plaintiff. Manufacturing Co. v. Gable, 1. 
1-184. On exception to involuntary nonsuit in trial by court under agree- 


ment, the only question is whether evidence taken in the light most 
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favorable to plaintiff would support findings of fact upon which 
plaintiff could recover. 


1-184: 1-185. In trial by court, court is not required to find facts when he 
enters nonsuit and in order to preserve review from such ruling, it 
is necessary that appellant except to the findings of fact in apt 
time. Goldsboro v. R. R., 101. 


1-195. Inclusion in referee’s report of summary of evidence and statement 
of contentions held not prejudicial. McCormick v. Smith, 425. 


1-222. Any one of several defendants may allege counterclaim otherwise 
permissible. Burns v. Oti Corporation, 266. 
1-240. Additional party joined on cross-action of original defendant is not 


entitled to nonsuit at close of plaintiff’s evidence, the sufficiency 
of the evidence on the cross-action being determinable only after 
original defendant has introduced his evidence. Norris v. Johnson, 
179. 

Grantee in timber deed sued for trespass is entitled to join his 
grantors for contribution where grantors have pointed out the 
boundaries. McBryde v. Lumber Co., 415. 

Third person tort feasor sued by personal representative of deceased 
employee may not join employer and fellow employee for contribu- 
tion. Johnson v. Catlett, 341. 


1-277. Refusal of motion to dismiss is not final determination of cause 
from which appeal will lie. Coz v. Coz, 528. 


1-371, 372, 375, 376, 379, 386. Sales under execution of judicial decree are 
void unless debtor’s homestead is laid off. Stokes v. Smith, 694. 


1-440.7. Court may extend time for service by publication beyond thirty-one 
days after issuance of order of attachment. Thrush v. Thrush, 114. 


1-440.11(c). Court has discretionary power to permit plaintiff to amend 
defective affidavit. Thrush v. Thrush, 114. 


7- 222. G. S. 7-64 not being applicable to Craven County, Superior Court 
has no original jurisdiction of prosecutions for general misdemean- 
ors. S. v. Morgan, 596. 


8-4, Courts will take judicial notice of laws of United States or any 
state or territory of United States. Johnson v. Catlett, 341. 


8-47; 8-46. Life expectancy of widow does not establish cash value of dower. 
Waggoner v. Waggoner, 210. 


8-51. In action by corporation and surviving principal stockholders 
against widow of deceased principal stockholder, surviving stock- 
holders are incompetent to testify as to conversations with deceased 
partner. Collins v. Covert, 303. 


8-68. Personal service on nonresident in this State while attending court 
as party litigant is not void but voidable. Thrush v. Thrush, 
114. 

14-54. Fact that evidence shows nonfelonious breaking or entering is not 


ground for quashal of indictment charging felonious breaking or 
entering. S. v. Andrews, 561. 


14-70; 14-71; 14-72; 15-152. Charge of larceny and of receiving may be joined 
in single bill. S. v. Meshaw, 205. 
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14-72. Stealing of property of value of not more than $100 is misdemeanor, 
and it is error for court to assume that larceny of college examin- 
ation papers would be felonious. JS. v. Andrews, 561. 


14-87. Charge held for error in failing to instruct jury as to elements of 
armed robbery as distinguished from robbery at common law. S. v. 
Rogers, 611. 


14-126; 14-134. Warrant charging trespass on lands of named person may not 
be amended to charge that trespass was on lands of a different per- 
son. 8. v. Cooke, 518. 


14-401.1. Has no application to theft of college examination papers. S. v. 
Andrews, 561. 


15-27. Admission in evidence of intoxicating liquor dscovered as result 
of unlawful search is error. 8. v. Mills, 237. 

15-153. Where defendant’s name appears in warrant, the omission of his 
name from affidavit forming a part thereof is not fatal. 8S. v. St. 
Clair, 183. 


15-200. Court has power to suspend execution of judgment for period not in 
excess of five years. S. v. Griffin, 680. 

18-13. Warrant for search of a dwelling house does not authorize search 
of a room in the dwelling rented by a person not named in the 
warrant. 8. v. Mills, 237. 

18-32. Possession of more than one gallon of nontaxpaid whiskey is prima 
facie evidence of possession for sale. 8S. v. Miller, 608. 


18-50; 18-48, Statutes create separate offenses and one is not included in the 
other. &. v. Morgan, 596. 

18-78; 18-78.1. Suspension of beer permit is administrative proceeding. Boyd 
v. Allen, 150. 

20-17(6). Time offenses are committed, rather than time of conviction is 
controlling; statute is mandatory. Snyder v. Scheidt, Comr. of 
Motor Vehicles, 81. 

20-24(c); 20-16. Where prayer for judgment is continued upon payment of 
costs, there is no final conviction upon which driver’s license may 
be revoked. Barbour v. Scheidt, Comr. of Motor Vehicles, 169. 

20-181(d). Evidence held not to show contributory negligence as matter of 
law in hitting unlighted vehicle standing on highway. Keener v. 
Beal, 247. 

20-134; 20-161. Motorist may assume that no other motorist will have car 
standing on highway at night without lights. Keener v. Beal, 247. 

20-138. Evidence of guilt of operating motor vehicle while under influence 
of intoxicants held sufficient. 8S. v. St. Clair, 183. 

20-140; 20-141. Motorist must drive at speed and in manner so as not to en- 
danger person or property. Crotts v. Transportation Co., 420. 

20-147. Motorist is required to remain on right side of highway at inter- 
section or crossing. Crotts v. Transportation Co., 420. 

20-150; 20-146; 20-148. Charge held to sufficiently explain law applicable in 
passing vehicle on highway. Kirkman v. Baucom, 610. 

20-150(c). Motorist may not overtake and pass vehicle at intersection. Crotts 
v. Transportation Co., 420. 
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20-152. 


20-164. 


Following another vehicle more closely than is reasonable and pru- 
dent under the circumstances is negligence. Crotts v. Transporta- 
tion Co., 420. 


Motorist is negligent if he turns left across highway to enter drive- 
way without giving statutory signal. Coach Co. v. Fultz, 523. 
Evidence that driver gave signal by electrical signal device on 
steering column is competent to be considered by jury notwithstand- 
ing absence of evidence that device had been approved by Depart- 
ment of Motor Vehicles. Ibid. 


20-155(a). Evidence of negligence in failing to yield right of way at inter- 


section held sufficient. Price v. Gray, 162. 


20-166(a); 20-166(c). Occupant of car, merely because he is guest passenger 


20-179. 


20-279.2. 


22-2. 


24-5. 


28-6 (b). 


28-178. 


31-5.1. 


31-10 (b) ry 
31-38. 


41-7. 


41-9. 


41-10. 


42-1, 


therein, is not guilty as aider and abettor in driver’s violation of 
statutes. S. v. Dutch, 438. 


The statute relates only to punishment, and therefore discrepancy 
between warrant and indictment in charging second and third of- 
fenses does not deprive Superior Court of jurisdiction. S. v. White, 
587, 


Party joined by consent in proceeding to review order suspending 
driver’s license must be served with case on appeal. Johnson v, 
Scheidt, Comr. of Motor Vehicles. 452. 


Written lease may not be varied by parol. Manufacturing Co. v. 
Gable, 1. 


Has no application to judgment against Highway Commission. 
Highway Commission v. Privett, 501. 

Clerk has power to refuse to issue letters to nominee of heirs when 
he does not consider such nominee a proper party to administer the 
estate. In re Estate of Cogdill, 602. 

Institution of action for wrongful death by minor’s administrator 
cannot constitute disaffirmance of insurance agreement as to ben- 
eficiary named therein. NASCAR, Inc., v. Midkiff, 409. 


Evidence of preparation of later dispositive instrument, without evi- 
dence of its execution as valid will is insufficient to show revocation. 
In re Wili of Crawford, 322. 

Beneficiary under holograph will is competent to testify as to 
handwriting of testatrix. In re Will of Crawford, 322. 

Does not justify construction granting the fee when intent of tes- 
tator to set up trust is manifest. Morris v. Morris, 314. 

Devise and bequest of property to trustees for benefit of testator’s 
children creates active trust and legal and equitable titles do not 
merge. Finch v. Honeycutt, 91. 

Party may not convey his own property to trustee for his own 
benefit so as to defeat rights of creditors. Pilkington v. West, 575. 
Where respondents allege ownership of disputed area, processioning 
proceeding becomes action to quiet title. Bumgarner v. Corpening, 
40, 

Contract for farming on shares does not create agricultural partner- 
ship. Keith v. Lee, 188. 
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45-4, Upon death of mortgagee right to exercise power of sale passes to 
his personal representative and not his heirs. Gregg v. Williamson, 
356. 


45-37(5).1945 amendment providing that bar of statute should be retroactive 
is constitutional since it allows one year for creditors to protect 
rights. Gregg v. Williamson, 356. 

49-2. Warrant which fails to charge a defendant’s failure to support de- 
fendant’s illegitimate child was wilful is fatally defective, 8. v. 
Smith, 118. 


50-13. Jurisdiction over custody of children of marriage vests exclusively 
in court in which divorce action was pending. Coz v. Coz, 528. 


50-16. 1955 amendment merely gives wife right to set up cross-action for 
alimony without divorce without disturbing her right to bring 
independent action therefor, and pendency of husband’s action for 
absolute divorce under G.S. 50-6 does not abate wife’s subsequent 
action for alimony without divorce. Beeson v. Beeson, 330. 


62-12, Transfer of wife of her property to trustee without compliance with 
statute renders void any estate or trust attempted to be set up in 
favor of husband. Pilkington v. West, 575. 

Separation agreement between husband and wife which provides 
for support of wife is a contract which is required to be executed 
in conformity with statute, and payments made under agreement 
cannot estop husband from attacking its validity. Bolin v. Bolin, 
666. 

Conveyance by husband and wife to third person and reconveyance 
to husband do not establish as matter of law attempt to circumvent 
statute. Stokes v. Smith, 694. 


55-48. Evidence held sufficient to show that purported corporation was mere 
bookkeeping transaction. Bank v. Bloomfield, 492. 


58-281. Insured members of fraternal order may change beneficiary and 
original beneficiary, having no vested right, may not attack validity 
of change of beneficiary as between member and fraternal order. 
Sudan Temple v. Umphiett, 555. 


90-77. Statute relates to pharmacy and sale of medicines and does not apply 
to sale of lead compound used in commercial paint. Porter v. Yoder 
é Gordon Co., 398. 


95-78 through 95-84. Complaint in action to enjoin unlawful picketing pur- 
suant to conspiracy to force plaintiff to violate right to work 
statute held not demurrable on ground that action was within ex- 
clusive jurisdiction of National Labor Relations Board. Construc- 
tion Co. v. Electrical Workers Union, 481. 


97-30; 97-31. Compensation for partial disability from back injury is 60 per 
cent of difference between wages before injury and wages employee 
is able to earn thereafter. Evans v, Times Co., 669. 


97-47, Where record on appeal to Superior Court does not disclose a 
previous award, contention that award could not be sustained in 
absence of finding of changed condition is untenable. Penland v. 
Coal Co., 26. 

97-54; 97-61. Where employee is removed from hazard of silicosis before be- 
coming actually incapacitated, but within two years becomes in- 


ANALYTICAL INDEX 827 


97-86. 


capacitated to perform normal labor in second occupation, he is 
entitled to compensation; but when he remains in second occupation 
for five years, his retirement thereafter could not be due to incapacity 
from silicosis resulting from two years of last exposure. Brinkley 
v. Minerals Corp., 17. 


Finding of Industrial Commission not supported by competent 
evidence is not conclusive. Penland v. Coal Co., 26 


186-67; 136-68. Superior Court does not have original jurisdiction of pro- 


143-300.1. 


148-28. 


ceeding to establish neighborhood public road, but when complaint 
does not allege that road was neighborhood public road, Superior 
Court has original jurisdiction of action to restrain blocking 
neighborhood road. Hdwards v. Hunter, 46. 


Evidence held sufficient to support finding that accident resulted 
from negligence of school bus driver. Mica Co. v. Board of Educa- 
tion, 714. 

Sentence to State’s prison upon conviction of possession of nontax- 


paid whiskey and possession of such whiskey for sale is not sanc- 
tioned by law. 8. v. Floyd, 434. 


160-2(6). City acts in governmental capacity in granting franchise to public 


utility and may not be held liable in tort for granting franchise to 
utility after its pipe lines had become defective. Denning v. Gas 
Co., 541. 


160-379(2) (c). Municipal ordinance for issuance of refunding bonds need not 


specify that tax sufficient to pay principal and interest shall be 
levied annually Garner v. Newport, 449. 
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CONSTITUTION OF NORTH CAROLINA, SECTIONS OF, CONSTRUED 


Art. I, secs, 5 and 17. Requirement of uniformity and equality in burden of 
taxation relates to imposition of tax and not to the distribution of 
the proceeds. Ramsey v. Comrs. of Cleveland, 647. 

Art. I, sec. 17. Revocation or suspension of retail beer permit for violation 
of regulation does not violate Constitution. Boyd v, Allen, 150. 

Art. I, Sec. 85. Court may not hear evidence in absence of party. Raper v. 
Berrier, 193. 

Art. II, sec. 29. Statute authorizing certain police officers to issue warrants 
does not relate to establishment of courts inferior to Superior Court 
in violation of this section. 8. v. St. Clair, 183. 

Art. V, sec. 3. Bonds for construction of county water and sewer system are 
for public purpose. Ramsey v. Comrs, of Cleveland, 647. 

Art, X, sec. 6. The fact that a trust is for the separate use of a married 
woman does not make it an active trust. 

Art. VII, sec. 7. County bonds for water and sewer system are for necessary 
expense not requiring vote, but provision of statute for vote does 
not limit power. Ramsey v. Comrs. of Cleveland. 647. 

Art. XI, sec. 3 Sentence to State’s prison upon conviction of possession of 
nontaxpaid whiskey and possession of such whiskey for sale is not 
sanctioned by law. S. v. Floyd, 434. 


CONSTITUTION OF UNITED STATES, SECTIONS OF, CONSTRUED 


Art. 4, sec. 1. Award of Industrial Commission of another state must be 
given full faith and credit. Johnson v. Catlett, 341. 

14th Amendment. Requirement of uniformity and equality in burden of tax- 
ation relates to imposition of tax and not to the distribution of the 
proceeds. Ramsey v. Comrs. of Cleveland, 647. 


